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PREFACE. 


THE  following  pages  are  an  attempt  to  supply  a  want 
which  I  have  often  felt  in  the  course  of  teaching.  Again 
and  again  the  question  is  asked,  Where  is  the  authority  for 
such  a  proposition  to  be  found  ?  It  is  easy  enough  to  say 
the  Statute  Book,  or  the  State  Trials,  but  to  refer  a  student 
to  either  of  those  works  has  the  effect  of  deterring  him  from 
ever  again  seeking  for  original  information.  My  object  in 
this  book  has  therefore  been  twofold,  to  place  within  a 
small  compass  the  authorities  upon  which  certain  points  of 
constitutional  law  depend,  and  thus  to  enable  the  student 
to  refer  to  the  authorities  himself,  and  form  his  own 
opinion  upon  them.  In  the  generality  of  cases  students 
do  not  do  this,  but  form  their  opinions  from  the  author, 
whoever  he  may  be,  whose  work  they  are  for  the  time 
studying. 

I  can  make  no  higher  claim  for  this  book  than  that  of 
a  compilation,  and  no  one  is  more  sensible  than  I  am  how 
much,  even  as  a  compilation,  it  might  be  improved  by 
original  research  into  records  and  cases  that  are  not 
reported  in  the  ordinary  books.  But  my  object  has  been 
not  so  much  to  seek  out  new  materials  as  to  utilize  old 
materials  that  are  accessible  to  everyone. 
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I  am  also  sensible  of  many  errors  both  of  commission 
and  omission.  No  amount  of  care  in  a  book  of  this  nature 
could  prevent  some  errors  creeping  in,  and  although  I  have 
done  my  best  to  ensure  accuracy  I  can  only  flatter  myself 
that  I  have  avoided. any  very  serious  inaccuracy. 

The  law  of  treason  was  selected  as  the  first  subject  to 
be  dealt  with  from  its  interest  and  importance ;  and  I  have 
thought  it  well  to  confine  the  present  volume  to  trials  for 
treason  before  the  ordinary  courts,  leaving  the  cases  of 
impeachment  for  treason  to  be  dealt  with  under  the 
general  head  of  proceedings  in  Parliament. 

I  have  gone  at  some  length  into  that  kind  of  treason 
that  relates  to  religion;  as  in  the  ordinary  constitutional 
histories  so  little  is  said  on  the  subject,  it  is  only  fair  to 
those  who  perished  on  the  scaffold  or  in  rebellion  against 
the  government,  that  the  nature  of  the  government 
against  which  they  rebelled  should  be  seen  in  its  true 
colours,  and  as  no  fair  idea  of  the  incidence  of  the  law 
of  treason  can  be  obtained  that  does  not  take  into  account 
not  only  the  law  as  to  political,  but  also  as  to  religious 
offences. 

For  the  rest  the  book  must  speak  for  itself.  I  only  fear 
that  the  time  and  labour  that  I  have  been  able  to  give  to 
it  have  not  been  sufficient  to  render  it  worthy  of  so  great  a 
subject  as  that  which  it  professes  to  treat. 

The  edition  of  the  State  Trials  that  I  have  used  is 
that  compiled  by  Mr  Howell  and  published  in  1816.  and 
that  of  the  Statutes  the  edition  by  Pickering  published  at 
Cambridge  in  1763. 

LINCOLN'S  INN, 

December,  1879. 


CONTENTS. 

INTRODUCTION xxv— xlviii 

CHAPTER   I. 

EDWARD  III.     (1327—1377.) 

Law  of  treason  in  Edward  III.'s  reign — Accroaching  the  royal  power 
— Sir  John  Gerberge's  case — Peter  Thorpe's  case — Benefit  of  clergy  in 
cases  of  treason — Petition  of  the  Commons  in  25  Ed.  III.  as  to  ac- 
croaching the  royal  power — John  at  Hill's  case — Dispute  as  to  forfeitures 
— Petition  as  to  the  law  of  forfeiture,  25  Ed.  III. — Answer  to  the  petition- 
Object  of  the  Commons — Stat.  25  Ed.  III.  St.  5,  c.  2 — Object  of  the  Act 
—Benefit  of  clergy,  Stat.  25  Ed.  III.  St.  3,  c.  4— Piracy— Doctrine  of 
allegiance  in  treason — Forfeiture  of  estates  of  traitors  dying  before 
attainder— Stat.  34  Ed.  III.  c.  12— Effect  of  this  Act— Sir  John  Fitzwalter's 
case — Nicholas  Brundish's  case — Abbot  of  Bruer's  case — Petit  trea- 
Sull 1—11 

CHAPTER  II. 

RICHARD  II.     (1377—1399.) 

Archbishop  of  York's  case — Eiots  made  treason,  Stat.  5  Rich.  II.  c.  6 
— Commission  of  reform — Council  at  Nottingham — Questions  to  and 
answers  of  the  Judges — Effect  of  answers — Extension  of  treason  by  Stat. 
21  Rich.  II.  c.  3— Effect  of  this  statute — Estates  tail  forfeited  for  treason 
—Stat.  21  Rich.  II.  c.  4— Answers  of  the  Judges,  Stat.  21  Rich.  II.  c.  12— 
Stat.  21  Rich.  II.  c.  20 — Gomeney's  case — Weston's  case — John  Imperial's 
case — Sir  Thomas  Talbot's  case — Riot,  when  treason  .  .  12 — 19 

CHAPTER  III. 
HENRY  IV.  AND  HENRY  V.     (1399—1422.) 

Repeal  of  new  treasons — Stat.  1  Hen.  IV.  c.  10 — Appeals  of  treason 
in  parliament  abolished — Stat.  1  Hen.  IV.  c.  14 — John  Hall's  case— Earl 
of  Northumberland's  case— Treason  by  clergy — Stat.  4  Hen.  IV.  c.  3— 


viii  Contents. 


Archbishop  of  York's  case — Forfeiture— Feoffees  to  Uses— Stats.  7  Hen .  IV. 
cc.  5 — 12 — Procedure  on  trials  for  treason — Bishop  of  Carlisle's  case — 
Procedure  in  Lord  High  Steward's  Court — Henry  V. — Breaking  truces — 
Stat.  2  Hen.  V.  c.  6— Clipping  coin— Stat.  3  Hen.  V.  c.  6— Sir  John  Old- 
castle's  case 20 — 27 


CHAPTER  IV. 

HENRY  VI.     (H22— 1461.) 

Breaking  prison — Common  law  treason — Mortimer's  case — Stat.  2 
Hen.  VI.  c.  17 — Carpenter's  case — Definition  of  treason  by  Mr  Justice 
Newton — Statutes  as  to  the  Welsh  marches — Treason  by  Welshmen — 
Stat.  20  Hen.  VI.  cc.  3,  11 — Stat.  27  Hen.  VI.  c.  2 — Trials  of  peeresses — 
Stat.  20  Hen.  VI.  c.  19— Attainder  of  Cade— Stats.  29  Hen.  VI.  c.  1  and 
31  Hen.  VI.  c.  1— Wars  of  the  Roses 28—31 


CHAPTER  V. 

EDWARD  IV.,  EDWARD  V.,  RICHARD  III.     (1461—1485.) 

Statute  14  Ed.  IV.  c.  4— Breaking  truces— Stat.  7  Ed.  IV.  c.  5— 
Grantees  of  forfeited  lands — Commission  to  Constable — Martial  law — 
Lord  Hungerford's  case — Lord  Grey's  case — Bagot's  case — Attainder  of 
Lancastrian  kings — Constructive  treason — Burdett's  case — Duke  of 
Clarence's  case — Witchcraft — Edward  V. — Richard  III. — Public  and 
private  acts — Acts  of  attainder — Question  of  Richard's  title  to  the 
throne  .  .  .  32—36 


CHAPTER  VI. 

HENRY  VII.     (1485—1509.) 

Allegiance  to  de  facto  Sovereign — Stat.  11  Hen.  VII.  c.  1 — Object  of 
the  Act — Counterfeiting  foreign  coin — Stat.  4  Henry  VH.  c.  18 — Con- 
spiracy to  kill  the  Privy  Council — Stat.  3  Hen.  VII.  c.  14 — Object  of  Act 
—Principal  and  accessory  in  treason — Sir  W.  Stanley's  case — Sanctuary 
— Humphrey  Stafford's  case — Sentence  in  case  of  treason — Lord  Coke's 
explanation  of  the  sentence 37—45 

CHAPTER  VII. 

HENRY  VIII.     (1509—1547.) 

New  ideas  of  treason — Additions  to  the  law — Rous's  case — Poisoning 
made  treason— 22  Hen.  VIII.  c.  9— New  treasons  created— Stat.  26  Hen. 
VIII.  c.  13— Stat.  28  Hen.  VIH.  c.  18— Stat.  27  Hen.  VIII.  c.  2— Stat.  37 
Ken.  VIII.  c.  10 — Treasons  as  to  the  succession — Nun  of  Kent — Stat.  25 


Contents.  ix 


Hm.  VIII.  c.  12— Divorce— Stat.  25  Hen.  VIII.  c.  22— Henry  head  of  the 
Church— Stat.  26  Hen.  VIII.  c.  1— Oath  of  obedience— Stat.  26  Hen.  VIII. 
c.  2— Effect  of  the  Act— Stat.  28  Hen.  VIII.  c.  7— Anne  of  Cleeves— Stat.  32 
Hen.  VIII.  c.  25— Katharine  Howard— Stat.  33  Hen.  VHI.  c.  21— Stat.  35 
Hen.  VIII.  c.  1— Treasons  as  to  religion— Stat.  26  Hen.  VIII.  c.  1— King 
aupreme  head — Stat.  28  Hen.  VHI.  c.  10 — Pope's  authority  to  be  renounced 
—Stat.  31  Hen.  VIII.  c.  14— Six  Articles — Empson  and  Dudley's  case — 
Duke  of  Buckingham's  case — Fisher's  case — More's  case — Anne  Boleyn's 
case — Lord  Dacre's  case — Lord  Leonard  Grey's  case — Pilgrimage  of  grace 
— Marquis  of  Exeter's  case — Lord  Surrey's  case — Duke  of  Norfolk's  case 
— Treasons  as  to  supremacy  and  religion — Houghton's  case — Hall  and 
Fearon's  case — Forrest's  case  46 — 108 


CHAPTER  VIII. 
EDWARD  VI.     (1547—1553.) 

Kepeal  of  treasons,  Stat.  1  Ed.  VI.  c.  12— New  treasons,  3  &  4  Ed. 
VI.  c.  5 — Trials  for  treason,  two  witnesses,  5  &  6  Ed.  VI.  c.  11 — Lord 
Seymour  of  Sudeley's  case — Kebellion  of  1549 — Duke  of  Somerset's  case 
— Northumberland's  plot — Edward's  device  for  the  succession  109 — 144 


CHAPTER  IX. 
MARY.     (1553—1558.) 

Kepeal  of  treasons,  Stat.  1  Mary,  sess.  1,  c.  1 — Queen's  legitimacy, 
Stat.  1  Mary,  sess.  7,  c.  1 — Counterfeiting  coin,  Stat.  1  Mary,  sess.  2,  c.  6 
— Bights  of  a  Queen,  1  Mary,  sess.  3,  c.  1 — Bepeal  of  ecclesiastical  laws, 
Stat.  1  P.  &  M.  c.  8— Praying  for  the  Queen's  death,  Stat.  1  &  2  P.  &  M., 
c.  9— Compassing  the  death  of  Philip  and  Mary,  1  &  2  P.  &  M. ,  c.  10 — 
Bringing  in  counterfeit  coin,  1  &  2  P.  &  M.,  c.  11 — Trials — Northumber- 
land's conspiracy — Trial  of  the  Duke  and  others  for  treason — Sir  Thomas 
Wyatt's  rebellion — Cases  in  consequence  of  it — Acquittals — Throckmor- 
ton's  case — Cranmer's  case — Thomas's  case — Kesolution  of  Judges  as  to 
witnesses— Petit  treason— Proclamations — Torture  .  .  145—164 


CHAPTER  X. 

ELIZABETH.     (1558 — 1603.) 

Act  of  Supremacy,  1  Eliz.  c.  1 — Act  of  Uniformity,  1  Eliz.  c.  2 — Trea- 
son during  the  Queen?s  life,  Stat.  5  Eliz.  c.  1 — Bonner's  case — Excom- 
munication of  the  Queen,  13  Eliz.  c.  1,  23  Eliz.  c.  1— Bond  of  association 
— Ridolfi's  plot— Pole's  case — Duke  of  Norfolk's  case — Cases  connected 
with  the  Northern  rebellion — Mary  Queen  of  Scots — Babbington's  plot — 
Lord  Arundel's  case — Dr  Story's  case — Felton's  case — Sir  John  Perrott's 
case — Keligious  persecution — Jesuit  trials — Campian's  case — Lord  Essex's 
ease — Sir  Christopher  Blunt's  case — Capt.  Lee's  case — Lopez's  case — 
Squires'  case— Burton's  case 165—304 


Contents. 


CHAPTER  XI. 
JAMES  I.     (1603—1625.) 

Change  in  the  law — Statutes — Jesuits,  1  Jac.  I.  c.  4 — Gunpowder 
plot — Statutes,  3  Jac.  I.  c.  1 ;  3  Jac.  I.  c.  2  ;  3  Jac.  I.  c.  4 ;  3  Jac.  I.  c.  5 
—Catholics,  7  Jac.  I.  c.  2 ;  7  Jac.  I.  c.  6— The  Bye— Sir  Walter  Ealeigh's 
case — The  Surprising  treason — Sir  Griffin  Markham's  case — Trials  for  the 
Gunpowder  plot — Winter  and  others — Garnett's  case — Drewrie's  case  - 
Peacham's  case — Williams'  case — Owen's  case — Treason  in  counterfeiting 
the  great  seal — Robinson's  case — Leake's  case — Position  of  the  Judges — 
Mode  of  appointment 305— 43G 


CHAPTER  XII. 
CHARLES  I.     (1625—1649.) 

Statutes  against  Catholics,  3  Car.  I.  c.  2 — Trials  for  treason — Pine's 
case— Torture— Arbitrary  punishment— Felton's  case — Trial  by  battel — 
Lord  Eea's  case — Lord  Digby's  case — Lord  Bristol's  case — Bensted's  case 
— Cases  during  the  Long  Parliament— Goodman's  case— Lord  Macguire's 
case— Trial  of  the  King 437—581 


CHAPTER   XIII. 

THE  COMMONWEALTH.     (1649—1653.) 

Ordinances  of  the  Commonwealth — High  Court  of  Justice — Duke  of 
Hamilton's  case — Lord  Capel's  case — John  Lilburne's  case — Andrewes's 
case — Love's  case — Earl  of  Derby's  case  ....  582 — 647 


CHAPTER  XIV. 

CROMWELL  AND  THE  INTERREGNUM.     (1653 — 1660.) 

Legislative  assembly  or  little  parliament — Cromwell's  second  Parlia- 
ment— Third^  Parliament — Gerhard's  Plot — Penruddock's  case — Sinder- 
combe's  case — Sir  Henry  Slingsby's  case — Dr  Hewet's  case — Mordant's 
case — Eichard  Cromwell — Long  Parliament — Eump — Dissolution  of  the 
Long  Parliament 648 — 734 

APPENDIX. 

I.  Genealogical  Tables 735—740 

II.  Papers  relating  to  the  Eegicidcs     ....        741—750 


LIST  OF  STATUTES  CITED  OR  REFERRED  TO. 


II  hen  the  Chapter  is  printed  in  Roman  figures,  the  Act  in  a 
private  one. 


9  Henry  HI.,  pp.  85,  494,  572,  619, 
664,  672 

9  Henry  III.  c.  3,  p.  72 

1  Edward  II.  Stat.  2,  p.  28 

5  Edward  III.  c.  9,  p.  447 

14  Edward  III.  Stat.  1,  c.  10,  p. 
446 

25  Edward  IH.  Stat.  1,  pp.  595, 
r>97 

25  Edward  in.  c.  24,  p.  447 

25  Edward  HI.  Stat.  3,  c.  4,  pp. 
8,9 

2.3  Edward  III.  Stat.  5,  c.  2,  pp.  5—8, 
9,  10,  11,  18,  19,  22,  24,  25,  26, 
28,  51,  62,  69,  73,  78,  87,  90,  92, 
105,  111,  112,  117,  145,  146, 147, 
159,  160,  162,  163,  170,  196,  198, 
199,  204,  207,  212,  237,  241,  244, 
259,  272,  284,  286,  295,  296,  304, 
354,  360,  377,  420,  422,  423,  424, 
427,  429,  430,  432,  444,  446,  447, 
590,  600,  674,  687,  693 

27  Edward  IIL  c.  8,  p.  303 

28  Edward  III.  c.  13,  ib. 

34  Edward  III.  c.  12,  pp.  9,  10 
5  Richard  U.  Stat.  1,  c.  6,  pp.  12, 
19 


5  Richard  II.  Stat.  2,  c.  5,  p.  165 

10  Richard  II.  c.  1,  p.  13 

13  Richard  II.  c.  5,  pp.  450,  4.",l 

13  Richard  H.  Stat.  1,  c.  2,  p.  449 

16  Richard  H.  c.  4,  p.  22 

16  Richard  II.  c.  5,  pp.  64,   174, 

176,  186,  322,  424 
21  Richard  II.  c.  3,  p.  16 
21  Richard  H.  c.  4,  p.  17 
21  Richard  II.  c.  12,  ib. 
21  Richard  H.  c.  20,  ib. 
1  Henry  IV.  c.  2,  p.  20 
1  Henry  IV.  c.  3,  ib. 
1  Henry  IV.  c.  4,  ib. 
1  Henry  IV.  c.  5,  ib. 
1  Henry  IV.  c.  10,  pp.  12,  17,  20 

1  Henry  IV.  c.   14,  pp.   21,  447, 
450 

2  Henry  IV.  c.  15,  p.  165 

4  Henry  IV.  c.  3,  pp.  22,  23 

5  Henry  IV.  c.  1,  p.  22 
7  Henry  IV.  c.  5,  it. 

7  Henry  IV.  c.  12,  ib. 

11  Henry  IV.  c.  9,  pp.  682,  683 

2  Henry  V.  Stat.  1,  c.  6,  pp.  24, 

29,  30,  32 
2  Henry  V.  c.  7,  pp.  Ill,  165 


Xll 


State  Trials. 


3  Henry  V.  c.  6,  p.  24 

2  Henry  VI.  c.  17,  p.  29 

6  Henry  VI.  c.  1,  p.  188 
8  Henry  VI.  c.  6,  p.  41 

8  Henry  VI.  c.  10,  p.  188 
15  Henry  VI.  c.  3,  p.  32 
18  Henry  VI.  c.  8,  ib. 
20  Henry  VI.  c.  1,  ib. 
20  Henry  VI.  c.  3,  p.  29 
20  Henry  VI.  c.  9,  p.  30 
20  Henry  VI.  c.  11,  p.  29 
27  Henry  VI.  c.  4,  ib. 
29  Henry  VI.  c.  1,  pp.  10,  30 
29  Henry  VI.  c.  2,  p.  30 
31  Henry  VI.  c.  1,  p.  31 
31  Henry  VI.  c.  4,  p.  32 

7  Edward  IV.  o.  5,  p.  32 
14  Edward  IV.  c.  4,  ib. 

1  Kichard  HI.  c.  i. ,  p.  35 
1  Eichard  III.  c.  iii.,  ib. 
1  Kichard  HI.  c.  iv. ,  ib. 
1  Eichard  III.  c.  v.,  ib. 
1  Eichard  III.  c.  vi.,  ib. 
1  Eichard  III.  c.  vii.,  ib. 
1  Eichard  III.  c.  ix.,  ib. 

I  Eichard  IH.  c.  xi.,  p.  36 

3  Henry  VII.  c.  14,  pp.  39,  130 

4  Henry  VH.  c.  18,  p.  39 
10  Henry  VII.  c.  1,  p.  494 

II  Henry  VII.  c.  1,  pp.  37,  38,  39, 
153,  598,  601,  677 

14  Henry  VII.  c.  19,  p.  600 

3  Henry  VIII.  c.  1,  p.  72 

4  Henry  VIII.  c.  2,  pp.  44,  70 
14  &  15  Henry  VIII.  c.  7,  p.  78 
14  &  15  Henry  VIII.  c.  20,  ib. 
22  Henry  VIH.  c.  2,  p.  44 

22  Henry  VIII.  c.  9,  pp.  47,  70 
22  Henry  VHI.  c.  14,  p.  70 

22  Henry  VIII.  c.  15,  ib. 

23  Henry  VIII.  c.  1,  pp.  68,  70 
23  Henry  VIII.  c.  9,  p.  165 

23  Henry  VIII.  c.  13,  p.  68 
23  Henry  VIII.  c.  14,  ib. 


24  Henry  VIII.  c.  12,  p.  165 

25  Henry  VHI.  c.  3,  pp.  68,  70 

25  Henry  VIII.  c.  12,  pp.  51,  70,  78 
25  Henry  VIII.  c.  14,  p.  Ill 
25  Henry  VIII.  c.  19,  p.  165 
25  Henry  VIII.  c.  20,  ib. 
'25  Henry  VIII.  c.  21,  ib. 

25  Henry  VIII.  c.  22,  pp.  52,  53, 
54,  57,  70,  79,  90,  92,  104,  132, 
134 

26  Henry  VHI.  c.  1,  pp.  54,  63,  70, 
79 

26  Henry  VIII.  c.  2,  pp.  54,  55,  56, 
57,  70,  79,  82,  104,  105,  277 

26  Henry  VIII.  c.  13,  pp.  17,  48, 
49,  50,  70,  79,  80,  101 

26  Henry  VIII.  c.  14,  p.  165 

27  Henry  VIII.  c.  2,  pp.  51,  70, 113 

27  Henry  VIII.  c.  17,  .p.  116 

28  Henry  VIII.  c.  I,  p.  70 

28  Henry  VIII.  c.  7,  pp.  56,  57,  58, 

59,  60,  62,  70,  134 
28  Henry  VIII.  c.  10,  pp.  63,  70 
28  Henry  VIII.  c.  15,  pp.  68,  70, 

466 

28  Henry  VIH.  c.  16,  p.  165 
28  Henry  VIH.  c.  18,  pp.  51,  61,  70 
31  Henry  VIII.  c.  8,  pp.  68,  70,  111 
31  Henry  VIH.  c.  14,  pp.  46, 64, 65, 

66,  67,  68,  70,  111 

31  Henry  VIII.  c.  15,  p.  98 

32  Henry  VIII.   c.  4,  pp.  69,  70, 
101 

32  Henry  VIII.  c.  25,  pp.  61,  70 

32  Henry  VIH.  c.  38,  p.  165 

33  Henry  VHI.  c.  12,  pp.  69,  70 
33  Henry  VIH.  c.  20,  pp.  69,  70, 

243,  244 

33  Henry  VHI.  c.  21,  pp.  61,  62, 
70,92 

33  Henry  VHI.  c.  23,  pp.  69,  70, 
239,  242 

34  &  35  Henry  VIH.  c.  1,  p.  Ill 
34  &  35  Henry  VHI.  c.  23,  p.  Ill 
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35  Henry  VIII.  c.  I, pp.  62,  70,  114, 
118,  132,  133,  134,  137,  152,  1GG 
35  Henry  VHL  c.  2,  pp.  69,    70, 
101,  303,  451,  453,  466,  475,  494 
35  Henry  VHI.  c.  3,  pp.  68,  70 
35  Henry  VHI.  c.  5,  p.  Ill 
35  Henry  VIII.  c.  13,  p.  277 
37  Henry  VHI.  c.  10,  pp.  51,  70 
37  Henry  VHI.  c.  17,  p.  165 
1  Edward  VI.  c.  1,  ib. 

1  Edward  VI.  c.  12,  pp.  109,  110, 
111,  112,  113,  114,  115,  116,  117, 
150,  159,  163,  637,  686 

2  &  3  Edward  VI.  c.  xii.,  p.  124 

2  &  3  Edward  VI.  c.  23,  p.  165 

3  &  4  Edward  VI.  c.  5,  pp.  12,  40, 

117,  124,  131 

3  &  4  Edward  VI.  c.  11,  p.  129 

3  &  4  Edward  VI.  c.  15,  p.  169 
5  Edward  VI.  c.  i.,  p.  131 

5  &  6  Edward  VI.  c.  11,  pp.  115, 

118,  119,  120,  121,  122, 123, 131, 
149,  150,  159,  162,  163,  354,  615, 
637,  645,  686,  713 

7  Edward  VI.  c.  11,  p.  117 

7  Edward  VI.  c.  12,  p.  130 

1  Mary  Sess.l,  c.  l,pp.  145,  146, 147 

1  Mary  Sess.  2,  c.  1,  pp.  145,  147 

1  Mary  Sess.  2,  c.  6,  p.  148 

1  Mary  Sess.  2,  c.  10,  pp.  167,  285, 

286,  453 

1  Mary  Sess.  2,  c.  12,  p.  118 
1  Mary  Sess.  2,  c.  16,  p.  148 
1  Mary  Sess.  3,  c.  1,  p.  54 
1  &  2  Philip  &  Mary,  c.  3,  p.  167 
1  &  2  Philip  &  Mary  c.  6,  p.  165 
1  &  2  Philip  &  Mary  c.  8,  pp.  148, 165 
1  &  2  Philip  &  Mary  c.  9,  p.  148 
1  &  2  Philip  &  Mary  c.  10,  pp.  148, 

163,  239,  242,  244,  303,  615,  637, 

686 
1  &  2  Philip  &  Mary  c.  11,  pp.  150, 

151 

4  &  5  Philip  &  Mary  c.  4,  p.  151 


1  Elizabeth  c.  1,  pp.  165,  168,  ISO, 
229,  259,  306,  320,  327,  328 

1  Elizabeth  c.  2,  p.  180 

1  Elizabeth  c.  3,  p.  166 

1  Elizabeth  c.  5,  p.  167 

1  Elizabeth  c.  6,  ib. 

1  Elizabeth  c.  16,  ib. 

5  Elizabeth  c.  1,  pp.  167,  168,  169, 
170,  171,  180,  306 

5  Elizabeth  c.  11,  p.  169 

5  Elizabeth  c.  15,  ib. 

6  Elizabeth  c.  1,  p.  229 
8  Elizabeth  c.  1,  p.  170 

13  Elizabeth  c.  1,  pp.  170,  171,  285, 

286,  287,  304 
13  Elizabeth  c.  2,  pp.  171,  172,  173, 

174,  175,  176,  178,  180,  224,  229, 

259,  272,  306,  389 

13  Elizabeth  c.  16,  p.  221 

14  Elizabeth  c.  1,  pp.  177,  217 
14  Elizabeth  c.  2,  p.  177 

14  Elizabeth  c.  3,  ib. 
18  Elizabeth  c.  1,  ib. 
23  Elizabeth  c.l,  pp.  178,  179,  180, 

181,  182,  229,  231,  273,  285,  306, 

310,  319,  480,  482 
23  Elizabeth  c.  2,  p.  182 
27  Elizabeth  c.   1,  pp.  183,   248, 

263,  264,  266,  269 
27  Elizabeth  c.  2,  pp.  183,  184,  185, 

186,  187,  188,  306,  390,  400,  483 
29  Elizabeth  c.  2,  p.  189 
29  Elizabeth  c.  3,  p.  189 
29  Elizabeth  c.  6,  pp.  189,  190,  306, 

307,  320 

35  Elizabeth  c.  1,  pp.  190,  306,  328 
35  Elizabeth  c.    2,  pp.  190,  306. 

334,  335 

43  Elizabeth  c.  2,  p.  490 
1  James  I.  c.  4,  pp.  305,  306,  307, 

308,  309,  310,  482 

3  James  I.  c.  1,  pp.  310, 311, 312, 475 
3  James  I.  c.  2,  pp.  312,  313,  314, 
315,  316 
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3  James  I.  c.  4,  pp.  316,  317,  318, 
319,  320,  321,  322,  323,  324,  325, 
326,  327,  328,  329,  330,  337,  339, 
344,  409,  482,  483 

3  James  L  c.  5,  pp.  331—344,  437 

7  James  I.  c.  6,  pp.  344,  345 

3  Charles  I.  c.  1,  p.  619 


3  Charles  I.  c.  2,  pp.  437,  438,  439 

16  Charles  I.  c.  1,  p.  505 

16  Charles  I.  c.  7,  pp.  487,  488 

1  George  I.  Stat.  1,  c.  5,  p.  12 

59  George  HI.  c.  46,  p.  475 

33  &  34  Victoria  c.  14,  p.  216 
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1643,  c.  3,  p.  489 

1649,  c.  17,  pp.  491,  586,  587 

,,  c.  4,  ib. 

,,  c.  27,  pp.  491,  587,  613 

„  c.  5,  ib. 

„  c.  41,  p.  588 

„  c.  15,  ib. 

„  o.42,i6. 

1644,  c.  19,  p.  490 

„  c.  44,  pp.  588,  589,  590,  613, 

„  c.  51,  ib. 

638,  639,  640 

1645,  c.  57,  ib. 

„  c.  57,  p.  590 

1646,  c.  64,  ib. 

„  c.  61,  ib. 

1647,  c.  76,  ib. 

„  c.  68,  p.  591 

„  c.  78,  ib. 

„  c.  72,  ib. 

„  c.  80,  ib. 

1G.30,  c.  1,  pp.  591,  619,  625,  635, 

„  c.  82,  ib. 

,,  c.  45,  p.  591 

1648,  c.  118,  ib. 

16J1,  c.  10,  ib. 

„  8th  Jan.  pp.  518,  519,  520, 

„  c.  11,  ib. 

521,  573 

„  c.  14,  pp.  591,  640,  641,  6U, 

„  c.2,^.530 

645 

1649,  c.  4,  pp.  490,  582,  639 

,,  c.  26,  p.  591 

,,  c.  6,  p.  583 

„  c.  27,  ib. 

„  c.  7,  pp.  490,  583 

1(5.?2.  c.  11,  p.  592 

„  c.  10,  p.  583 

„  c.  13,  ib. 

„  c.  11,  ib. 

,,  c.  23,  ib. 

„  c.  16,  pp.  491,  584,  585,  586, 

„  c.  31,  ib. 
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ACTS  AND   ORDINANCES   OF  CROMWELL 
AND  HIS  PARLIAMENTS. 


1653,  c.  18,  p.  649 
„     c.25,t6. 

,,     c.  iv.1  p.  650 
,,     c.  viii.  ib. 
„     c.  1,  ib. 

1654,  c.  iv.  p.  650 
,,     c.  viii.  ib. 

,,     c.  ix.  ib. 
,,     c.  xxvii.  ib. 
,,     c.  xxxv.  ib. 
,     c.  xliii.  16. 


7  654,  c.  xliv.  p.  650 
1656,  c.  2,  pp.  654,  655 

,,  c.  3,  pp.  655,  656,  657,  658, 
705,  706,  707,  711,  713,  715, 
717,  719,  720,  721,  722 

„     c.  6,  pp.  657,  658 

„     c.  16,  pp.  659,  660,  661 

„     c.  17,  p.  661 

„     c.  18,  ib. 

„     c.  23,  ib. 

„     c.  27,  p.  662 


i  The  ordinances  printed  in  Roman  numerals  are  those  made  by  Cromwell  alone 
without  his  Parliaments. 


LIST  OF  CASES  CITED  OR  REFERRED  TO. 


The  cases  in  Italics  are  given  in  full  in  the  text. 


Abbot  of  Barlings,  94 

Abbot  of  Bruer,  11,  429 

Abbot  of  Fountain,  95 

Abbot  of  Jervaulx,  95 

Abbot  of  Kirkstead,  94 

Abell,  Thomas,  108 

Abington,  258 

Alkerton,  442 

Ambassador,  the  Scotch,  225—229 

Andrews,  618—621 

Annesley,  Sir  John,  449 

Anon.  (temp.  Henry  IV.),  23 

Anon.  (temp.  Henry  VI.),  28,  29 

Anon.  (temp.  Edward  III. ),  9 

Anon.   (temp.   Edward    III.  petit 

treason),  11 

Anon.  (temp.  Mary),  164 
Anon.  (temp.  Henry  VI.),  29 
Answer  of  the  Judges,  13 — 18 
Apprentices,  284 
Archbishop  of  Canterbury,  Fitzalan, 

12 
Archbishop  of  Canterbury,  Cranmer, 

154,  161,  162 
Archbishop  of  York  (temp.  Eichard 

H.),  12,  13 
Archbishop  of  York  (temp.  Henry 

IV.),  22 
Armstrong,  Sir  W.,  26 


Arden,  238—243 

Arundel,  Earl  of,  245,  271—275 

Arundel,  124 

Arundel,  Sir  Thomas,  132 

Ashford  v.  Thornton,  474 

Ashley,  618 

Ashton,  442 

Aske,  95 

Attwood,  Blanchflower  v.,  425 

Babbington,  255—258 
Bagnall,  443 
Bagot,  33 

Balleshul's  case,  449 
Ballard,  254,  258 
Baltrip,  William,  10 
Barlings,  Abbot  of,  94 
Barnard,  618 
Barnes,  108 
Barnes,  216 
Barnewall,  255—257 
Barton,  Eliz.,  51,  423 
Bates,  373—398 
Bellamy,  258—261 
Bellamy,  Elizabeth,  253 
Belmyn,  442 
Benbow,  649,  650 
Bensted,  477—480 
Bennett,  688 
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Beresford  v.  Peck,  425 

Beverley,  Constance,  9G 

Bigod,  95 

Biby,  688 

Bird,  108 

Bishop,  220 

Bishop  of  Carlisle,  23 

,,     ,,    Norwich,  19 

,,    „  Ross,  225—229 

„    „    Winchester,  31 
Blake,  33 

Blanchjlower  v.  Attwood,  425 
Blunt,  Sir  Christopher,  295 — 299 
Boleyn,  Queen  Anne,  57,  86—93 
Bonnam,  Dr,  681 
Bonner,  170 
Bosgrave,  232—237 
Bradgate,  689 
Bradshaw,  285 

Bradshaw  and  Burton,  285,  286 
Brettenham,  441 

Brereton,  Sir  William,  57,  86 — 90 
Brindeholm,  Edward,  108 
Bristol,  Earl  of,  476 
Bristoire,  232—237 
Brooke,  George,  346 
Brooke  sby,  26. 
Browne,  689 
Bruce,  David,  595 
Bruer,  Abbot  of,  11,  429 
Brundish,  Nicholas,  11 
Buckingham,  Duke  of,  34,  73 — 78, 

423 

Buhner,  Sir  John,  95 
Buhner,  Lady,  95 
Burdett,  33,  442 
Burton  and  Bradshaw,  285,  286 
Burton,  304 
Buttolph,  Gregory,  108 


Cade,  Jack,  10,  30,  31,  34 

Cameron,  Dr,  26 

Campian,  Edmund,  230—237 


Canterbury,  T.  Fitzalan,  Abp.  of, 

12 
Canterbury,  T.  Cranmer,  Abp.  of, 

154,  161,  162 
Carlisle,  Bishop  of,  23 
Carlisle,  Harcla,  Earl  of,  44 
Capel,  Lord,  597,  598 
Carew,  Sir  Nicholas,  98 
Carpenter,  29 
Challecombe,  444 
Chambers,  ib. 
Charles!.,  502—581 
Charnock,  258—261 
Charterhouse  Monks,  104 
Clarence,  Duke  of,  34 
Clark,  William,  346 
Claxton,  Richard,  474 
Claxton  v.  Lilburne,  220 
Cleisby,  Astolph,  220 
Clepsham,  441 
Cobham,  Lord  (Sir  J.   Oldcastle), 

25,  26,  27 
Cobham,  Lord   (temp.   James  I.), 

346 

Collingbourne,  443 
Collins,  107 
Collier,  689 
Collyer,  688 
Corners,  Balph,  220 
Constable,  Sir  K.,  95 
Cook,  JLaurence,  108 
Cook,  John,  688 
Coply,  Anthony,  346 
Cottam,  232—237 
Cranmer,  Archbishop,  154, 161, 162 
Crane,  126,  132 
Crichton,  237 
Croft,  Sir  James,  155 
Crofts,  107 
Cuffe,  295—299 
Cullen,  303 

Dacre,  Francis,  303 

Dacre  of  the  North,  Lord,  8G,  43C 
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Damplin,  Adam,  1C8 
Davers,  Sir  Charles,  295—299 
Darcy,  Lord,  94,  287 
Davis,  Sir  John,  295—299 
Davison,  271 
Davye  v.  Catur,  449 
Davy,  Margaret,  48 
Derby,  Earl  of,  649—651 
Digby,  Earl  of,  475 
Digby,  Sir  Everard,  363—398 
Digby,  Simon,  220 
Dingley,  Thomas,  108 
Drake,  Sir  F.,  448 
Drake,  621 
Drewrie,  408 — 409 
Dudley,  Sir  Andrew,  154 

„       Lord  Ambrose,  152,  162 
Lord  Guildford,  152,  156, 
162 

„        Lord  Henry,  154 
Edward,  71,  72 
Duke,  687 
Dunn,  255—258 

Ely  and  Scroope  v.  Ballan,  455 
Empson,  Sir  Thomas,  71,  72 
Essex,  Earl  of,  287—295,  426 
Exeter,  Marquis  of,  95 — 99,  443 

„      Marchioness  of,  96—99 
Exmew,  106 

Fawkes,  Guy,  363—398 

Fearon,  105 

Featherstonhaugh,  Sir  Timothy, 
649,  650 

Felton,  (temp.  Eliz.),  221—225 

Felton,  John,  445—447 

Fetherstone,  108 

Fisher,  Bishop  of  Rochester,  78 — 82 

Fitzalan,  Thomas,  Abp.  of  Canter- 
bury, 12 

Fitzjames,  688 

Fitzwalter,  Sir  John,  10 

Forrest,  106,  107 


Fortescue,  Sir  Adrian,  108 

„         Anthony,  192 
Fountain,  Abbot  of,  95 
Friar,  496 
Fox,  662 
Fulthorpe,  220 

Gage,  258—261 

Gama,  302 

Gardiner,  107 

Garnett,  Henry,  399—406,  4C2 

Gates,  Sir  John,  154 

,,     Sir  Henry,  154 
Gayle,  442 
Gell,  Sir  John,  618 
Gerberge,  Sir  John,  2,  8,  11 
Gerhard,  662—674 
Germain,  442 
Gerrard,  108 
Gibbons,  649 

Gloucester,  Duke  of,  12,  13 
Giles,  688 
Goldwell,  108 
Gomeneys,  17 
Goodman,  480—486 
Goring,  Lord,  597—599 
Granceter,  Kobert,  108 
Grant,  John,  373—399 
Gray,  Lord,  346 
i    Grey,  Lord,  33 

„      Lady  Jane,  154,  156,  162 

„      Lord  John,  156 

„        „     Leonard,  99—101,  495 

„        ,,     Thomas,  156 
Griffin,  Lord,  26 
Grove,  687 

Habingdon,  400 

Hall,  John,  21 

Hall,  105,  106 

Hamarton,  Sir  Stephen,  95 

Hamilton,  Duke  of,  593—597 

Hammond,  126 

Harrington,  alias  Huish,  638 
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Harris,  688 

Harte,  Everard,  231 

Haughton,  John,  105 

Haughton,  Lionel,  IOC 

Haviland,  688 

Haxey,  Sir  Thomas,  16 

Haynes,  688 

Hinshaw,  662 

Hereford,  Duke  of,  v.  Duke  of  Nor- 
folk, 449 

Heron,  Giles,  108 

Helliard,  688 

Hever,  443 

Hewet,  704—717 

Hickford,  213 

Hildyard,  108 

Hill,  John  at,  3 

Holland,  96 

Holland,  Lord,  599 

Holt,  238 

Horn,  108 

Howard,  Catharine,  61 

Hungerford,  Lord  (temp.  Henry 
VI.),  32,  33 

Hungerford,  Lord  (temp.  Henry 
VHL),  108 

Hurley,  276 

Hussey,  Lord,  94 

Imperiall,  John,  18,  4CO 

Jenkins,  621 
Jenkins,  William,  688 
Jerome,  108 
Jervaulx,  Abbot  of,  95 
Johnson,  232—237 

„        Henry,  alias  Faukes,  373 
Jones,  258 
Jones,  688 
Judges,  Ansicer  of  the,  13 

Keighley  v.  Scroope,  419 
Kerver,  441 
Ket,  124 


Keyes,  373—398 

Kilman,  Prior  of,   v.   Earl  of  Or- 

monde,  449 
Kirbie,  232—237 
Kirkstead,  Abbot  of,  94 

Lawrance,  Eobert,  105 
Leak,  428—432 
Lee,  299—302,  399 
Levening,  56,  94 
Lilburne,  602—618 
Littleton,  398 
Loisie,  302 
Lopez,  302,  303,  596 
Love,  621—649 
Lowe  v.  Paramour,  447 
Lumley,  95 

Macdonald,  ^Eneas,  216,  597 

Macguire,  Lord,  492—502 

MacMahon,  492,  493 

Markham,  Sir  Griffin,  346—349 

Markenfield,  220 

Mary,  Queen  of  Scots,  262—271 

Matthews,  216 

Mayne,  Cuthbert,  229 

Menvile,  Ninian,  188 

Merrid;,  Sir  Gilly,  295—299 

Merifield,  441 

Metcalf,  Leonard,  220 

Middlemore,  106 

Moigne,  94 

Montague,  Lord,  96—98 

More,  Sir  Thomas,  82— SC 

Mordant,  717,  732 

Morgan,  250,  251 

Morris,  599—602 

Mortimer,  Sir  John,  28,  2:>,  -180 

Mortimer,  lloger,  2 

Mussel,  688 

Neville,  Sir  Edward,  98 
Newdigate,  106 


XX 


State  Trials. 


Norfolk,   Duke    of    (temp.    Henry 

VIII.),  102—104 
Norfolk,   Duke    of   (temp.    Eliz.), 

193—214,  476 
Norris,  Sir  Henry,  57,  87 
Northampton,  Marquis  of,  153 
Northumberland,    Earl  of    (temp. 

Henry  IV.),  21,  22,  685 
Northumberland,   Earl  of    (temp. 

Eliz.),  218,  221 
Northumberland,    Earl  of    (temp. 

James  I.),  407 

Northumberland,  Duke  of,  152 — 154 
Northumberland,  Lord,  245,  251 
Norton,  Christopher,  220 

,,       Thomas,  ib. 
Norwich,  Bishop  of,  19 

O'Cullen,  303 

Oldcastle,  Sir  John,  25—27 

Oldcorn,  398,  399 

Oldis  v.  Domville,  448 

Orton,  232—237 

O'Rourke,  275—278 

Owen  alias  Collins,  422—425 

Owen,  Sir  John,  592—597 

Palmer,  Sir  Thomas,  125,  154 
Pantaleon  Sa,  684 
Parham,  Sir  Edward,  346 
Parry,  245—250 
Partridge,  132 
Peacham,  409—422,  444 
Penruddock,  674—689 
Percy,  Thomas,  371 
Perrott,  Sir  John,  278 — 283 
Peyto,  108 
Philpot,  Clement,  ib. 
Pine,  439—444 
Pole,  Arthur,  192 

„     Cardinal,  97,  98,  103 

,,     Edward,  192 

,,     Sir  Geoffrey,  98 
Poulton,  688 


Powell,  Edward,  108 
Princes,  681 
Punman,  220 

Queen  of  Scots,  262—271 
Quick,  440 

Raleigh,  Sir  Walter,  346,  349— 3G3 

Ramsay,  447 — 475 

Rea,  Lord,  ib. 

Eeade  v.  Eochfort,  447 

Keynolds,  Kichard,  105 

Kivers,  687 

Eivers,  Marcellus,  689 

Robinson,  428 

Eochester,  106 

Rochester,  Fisher,  Bishop  of,  78 — 

82 

Rochford,  Lord,  57,  86—93 
Rookwood,  373—398 
Ross,  Bishop  of,  225—229 
Ecus,  47 
Eugg,  443 
Eunwick,  ib. 

Salisbury,  255 — 258 

Salisbury,  Lady,  96,  98 

Savage,  255—258 

Scots,  Mary,  Queen  of,  262—271 

Scroope,  Lord,  197 

Seymour  of  Sudeley,  Lord,  123 

Sherman,  229 

Sherwood,  Thomas,  229 

Short,  688 

Sherwin,  232—237 

Sindercombe,  689—693 

Slingsby,  Sir  Henry,  693—704 

Smeton,  Mark,  57,  86 

Smith,  618 

Somerset,  Duke  of,  124 — 132 

Somerville,  238—244 

Southampton,  Lord,  287—295 

Spencers,  2 

Squires,  303 
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Stacey,  33 

Stafford,    Humphrey,    40,   42 — 44, 

196,  197,  435,  476,  683 
Stanhope,  132 
Stanley,  Sir  William,  40—42,  423, 

443 

Stone,  688 

Story,  John,  214 — 216 
Suffolk,  Duke  of,  156 
Suffolk,  Earl  of  (temp.  Henry  VI.), 

31 
Surrey,  Earl  of,  101—104 

Talbot,  Lord,  v.  Earl  of  Ormonde, 

449 

Talbot,  Sir  Thomas,  18,  19 
Tempest,  Sir  Nicholas,  95 
Tirrell,  108 
Thomas,  162 
Thorp,  Chief  Justice,  11 
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INTRODUCTION. 


THERE  is  perhaps  no  branch  of  the  Law  that  has  greater  his- 
torical interest  attached  to  it  than  the  law  of  treason.  It  reflects 
clearly  the  ever  changing  relations  between  the  Crown  and  the 
aristocracy ;  a  severe  law  of  treason  meant  a  powerful  monarch  ; 
a  relaxation  in  the  law  a  powerful  aristocracy.  Writers  have 
frequently  spoken  of  these  changes,  in  the  law  as  one  element  of 
the  great  struggle  for  liberty,  and  have  lavished  their  praises 
upon  the  Barons  for  resisting  the  tyranny  of  the  Crown  by  resisting 
additions  to  the  law  of  treason.  That  the  conduct  of  the  Barons 
indirectly  acted  in  favour  of  liberty  none  will  deny;  that  that 
was  its  primary  object,  or  that  any  idea  of  liberty  actuated  the 
Barons,  few  of  those  who  have  ever  studied  their  conduct,  will 
assert.  The  history  of  the  early  law  of  treason  is  a  question  of 
money;  the  Barons  did  not  in  the  abstract  care  what  was  or  was 
not  decided  to  be  treason,  but  they  greatly  cared  for  the  cases 
in  which  their  property  was  or  was  not  to  be  forfeited ;  and  this 
it  was  that  led  them  to  oppose  the  development  of  the  law  of 
treason — they  lost  and  the  King  gained  the  forfeitures ;  hence  the 
jealousy  with  which  any  attempt  to  increase  the  number  of 
treasons  was  regarded  by  the  Barons ;  hence  the  frequent  repeal 
of  all  fresh  additions  to  the  list  of  substantive  treasons.  It  was 
not  until  the  Crown  learnt  that  there  are  two  ways  of  de- 
veloping the  law,  express  enactment,  and  j  udicial  interpretation, 
and  that  if  the  one  fails  the  other  will  succeed,  that  the  law 
of  treason  became  really  expansive. 
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The  starting-point  of  the  law  of  treason  is  the  celebrated 
statute  of  William  I.  by  which  all  freeholders  were  compelled  to 
take  the  oath  of  allegiance  to  the  King  irrespective  of  the  lord  under 
whom  they  held  their  land.  Treason  was  a  violation  of  this  oath, 
of  the  tie  that  bound  the  lord  and  vassal  together;  the  ideas  of 
allegiance  and  treason  were  thus  inseparably  connected.  Every  one 
was  liable  to  take  the  oath  of  allegiance  when  called  upon ;  every 
one  who  broke  that  oath  of  allegiance  was  a  traitor,  and  from  this 
followed  the  result  that  as  allegiance  involved  loyalty  to  the 
King,  and  in  return  for  this  loyalty  the  King  granted  his  peace 
and  protection,  so  a  breach  of  this  allegiance  involved  a  loss  of 
the  King's  protection,  and  authorized  his  officers  to  seize  the 
property  of  the  offender  who  was  outside  the  King's  protection, 
outside  the  King's  laws,  in  other  words  an  outlaw.  An  ordinary 
crime  was  not  punishable  in  the  King's  court,  but  in  the  local 
court,  and  the  forfeiture  for  that  went  to  the  lord.  An  extra- 
ordinary crime  such  as  treason  was  punishable  in  the  King's 
court,  and  the  forfeiture  went  to  the  King.  Thus  in  the 
definition  of  the  law  of  treason  the  property  right  of  the  Crown 
and  Barons  became  involved,  and  hence  it  was  that  the  increase 
of  the  law  of  treason  was  so  jealously  guarded.  Bracton,  whose 
treatise  on  English  Law  is  said  to  have  been  written  about  1160 
thus  treats  of  treason1:  "Since  there  are  certain  capital  crimes 
which  bring  on  corporeal  punishment,  sometimes  the  last  punish- 
ment sometimes  the  mutilation  of  a  limb  according  as  they  are 
greater  or  less,  and  of  whicli  some  are  public  and  some  private, 
and  of  public  crimes  some  bring  on  the  greater  punishment  on 
account  of  the  person  against  whom  they  are  directed,  such  as  the 
crime  of  high  treason  as  if  it  be  directed  against  the  person  of  the 
King  himself,  which  crime  exceeds  all  other  crimes  as  far  as 
regards  the  punishment :  therefore  let  us  first  treat  of  the  crime 
of  high  treason.  For  the  crime  of  high  treason  has  under  it  many 
species,  of  which  one  is  as  if  any  one  by  a  rash  daring  should 
compass  the  death  of  the  lord  the  King,  or  shall  have  done  any- 
thing or  procured  anything  to  be  done  for  the  sedition  of  the  King 
himself  or  of  his  army,  or  has  afforded  aid  and  counsel  or  consent 
1  Lib.  in.  chap.  3,  Twiss  ed.  §  57,  p.  257. 
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to  those  procuring  the  same,  although  they  have  not  carried  into 
r\«vution  what  they  had  in  intention.  *  *  *  And  the  crime  of 
forgery,  which  is  multifold,  contains  under  itself  the  crime  of 
high  treason,  as  if  any  one  shall  have  forged  the  seal  of  the  lord 
the  King,  or  shall  have  fabricated  base  coin  and  such  like.  *  *  * 
As  to  trespass  which  touches  the  King,  it  should  be  seen  whether 
it  has  been  grave  or  slight,  whether  it  touches  the  King,  or  his 
wife,  or  his  children :  for  the  King  may  be  injured  in  the  person 
of  his  family."  This  definition  of  treason  contains  the  main  points 
which  were  afterwards  defined  by  the  Statute  of  Edward  III. 
From  the  time  of  Bracton  to  the  time  of  Edward  III.  the  law  of 
treason  was  gradually  extended  ;  any  offence  against  the  King  or 
any  unauthorized  exercise  of  power  was  considered  treason;  the 
theory  being,  that  as  power  was  derived  from  the  King,  and  could 
only  be  exercised  by  the  King's  delegates :  any  unauthorized  exer- 
cise of  royal  authority  was  therefore  an  assumption  of  royal  power, 
and  hence  rebellion,  accroaching  the  royal  power,  as  it  was 
technically  called,  was  a  term  that  might  bring  any  one  within  the 
law  of  treason,  and  cases  shewing  its  expansiveness  are  not  want- 
ing. The  indefinite  increase  of  the  law  and  the  consequent  inva- 
sion of  the  Barons'  right  led  to  the  Statute  25  Edward  III.1,  which 
was  intended  to  settle  the  list  of  offences  that  were  to  be  held 
treason.  After  carefully  stating  what  offences  were  treason,  in 
what  cases  the  forfeitures  went  to  the  Crown,  in  what  cases  to  the 
Lord,  the  Statute  provided  that  no  new  treasons  should  be  created 
without  the  Barons  being  consulted.  For  many  years  the  idea 
prevailed  that  nothing  was  treason  but  what  was  mentioned  in 
that  Act,  but  under  Henry  VI.2  it  was  held  that  the  Act 
of  Edward  III.  was  a  declaratory  Act,  and  that  there  were  com- 
mon law  treasons  as  well  as  those  mentioned  in  the  Statute.  Had 
a  feudal  aristocracy  existed,  the  persons  who  propounded,  the 
Judges  who  decided,  such  a  doctrine  to  be  law,  would  probably 
themselves  have  been  held  guilty  of  treason.  As  it  was,  it  passed 
into  law  almost  unheeded.  And  this  is  the  point  of  departure 
which  marks  the  development  of  the  law  of  treason. 

The  25th  Edward  III.  had  defined  the  law  of   treason;   it 
1  See  post,  p.  5.  3  See  post ,  p.  28. 
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had,  however,  left  two  questions  on  the  law  of  forfeiture  open  ; 
the  first  as  to  clerks  guilty  of  treason,  was  settled  by  a  compro- 
mise. If  the  treason  was  such  as  related  to  the  King,  then  the 
clerk  was  tried  in  the  King's  Courts,  and  the  ecclesiastical  fran- 
chises did  not  prevail  to  oust  the  King's  rights.  If  on  the  other 
hand  the  treason  did  not  affect  the  King,  then  the  Benefit  of  Clergy 
prevailed  equally  as  in  other  cases l.  The  other  question  was  as 
to  whether  a  conviction  was  necessary  to  forfeit  the  traitor's  estate. 
The  Act  of  the  34  Edward  III.  c.  122,  settled  this  in  favour  of  the 
Barons ;  attainder  was  absolutely  necessary  to  secure  forfeiture,  and 
the  persons  dying  in  battle  or  in  prison  did  not  forfeit  their  estates. 
The  idea  of  treason  at  this  time  seems  to  have  been  acts  against 
the  King's  personal  authority,  whether  as  exercised  by  himself  or 
his  officers.  The  death  of  the  King  meant  the  natural  death  of 
the  man,  not  a  change  in  the  government  of  the  State,  and  from 
Edward  III.  to  Edward  IV.  we  find  the  Barons  strictly  resisting 
the  attempts  to  extend  the  law  of  treason  from  plots  against  the 
King's  life  to  plots  against  the  King's  government.  The  Act 
5  Richard  II.  st.  1,  cap.  63,  passed  in  consequence  of  the  revolt  of 
the  Commons,  is  not  an  exception,  for  it  might  fairly  be  said  that 
in  that  rebellion  the  King  was  in  actual  personal  danger.  The  cele- 
brated "  Questions  to  the  Judges4"  put  by  Richard  in  consequence 
of  the  Commission  of  Reform,  are  the  first  instance  we  get  of  an 
attempt  to  substitute  in  law  a  change  of  government  for  the  King's 
natural  life.  According  to  the  ideas  of  modern  crown  lawyers  the 
answer  the  Judges  gave,  that  to  put  force  upon  the  King  to  make 
him  change  the  law,  or  not  to  govern  according  to  his  free  will  is 
treason,  is  good  law5.  But  that  is  to  hold  that  a  conspiracy  to 
change  the  government,  is  the  same  thing  as  a  conspiracy  to  kill 
the  King.  The  treatment  the  Judges  experienced  from  the  Barons 
shewed  that  such  an  interpretation  of  the  Statute  25  Edward  III. 
was  not  one  that  commended  itself  to  the  feudal  aristocracy.  The 
view  of  the  Judges  was  followed  by  the  Stat.  21  Richard  II.  c.  36, 
which  made  a  conspiracy  to  depose  the  King  treason. 

1  See  Stat.  25  Ed.  HI.  st.  3,  c.  4,  post,  p.  8.          2  See  post,  p.  9. 
3  See  post,  p.  12.  4  gee  post^  p   13 

5  See  Lord  George  Gordon's  case.  c  See  post,  p.  16. 
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The  victory  of  the  Barons  over  Richard  was  signalled  by  a 
return  to  the  old  Law.  By  the  Statute  1  Henry  IV.  c.  101, 
nothing  was  to  be  treason  except  what  was  stated  in  the  Act  of 
Edward  III.  This  Act  is  remarkable  as  in  effect  declaring  that 
there  were  no  other  treasons  known  to  the  law  than  those  specified 
in  that  Statute.  It  declared  that  treason  was  no  longer  a  common 
law  but  a  statutable  offence. 

The  idea  that  a  great  crime  should  be  punished  with  a  larger 
punishment  than  an  ordinary  offence,  seems  to  have  led  to  an  ex- 
tension of  the  Law.  When  death  was  the  normal  punishment 
for  every  offence,  hanging  was  too  small  a  punishment  for  an 
exceptional  crime.  This  is  well  shewn  by  Hall's  case2,  who  was 
tried  for  the  murder  of  the  Duke  of  Gloucester.  Hanging,  the 
ordinary  punishment,  was  not  enough  to  meet  the  gravity  of  the 
crime,  and  so  the  additional  horrors  of  the  sentence  for  treason 
were  added. 

At  this  time  we  again  find  the  question  of  forfeiture  having 
a  considerable  effect  on  the  Barons.  The  habit  of  holding  land  to 
uses  had  become  very  prevalent,  and  the  question  arose,  if  the 
Trustee  for  Uses  was  convicted  of  treason,  were  the  lands  of  which 
he  was  seised  to  uses  forfeited  to  the  Crown1?  It  would  seem 
that  the  crown  lawyers  looking  at  the  strict  legal  rights  of  the 
parties,  held  that  the  Crown  was  'entitled.  But  to  meet  this  the 
Barons  were  strong  enough  to  obtain  three  Acts  of  Parliament 
settling  the  law  the  other  way,  and  declaring  that  lands  held  on 
trust  were  not  forfeitable  for  treason3. 

This  was  almost  the  last  instance  of  the  influence  of  the  feudal 
aristocracy  checking  the  development  of  the  law  of  treason. 
It  will  be  seen  that  they  had  considerably  narrowed  the  law  of 
forfeiture.  Estates  were  forfeited  to  the  Crown  only  for  those 
cases  mentioned  in  the  Act  of  Edward  III.,  and  neither  estates 
tail,  equitable  estates,  nor  estates  held  on  trust,  were  forfeitable,  so 
that  the  Barons  had  secured  their  object  in  effectually  limiting 
the  King's  right  to  forfeiture. 

1  See  post,  p.  20.  2  See  post,  p.  21. 

3  5  Henry  IV.  c.  1.     7  Henry  IV.  cc.  5  and  12,  2)ost,  p.  22. 
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In  Henry  V.'s  reign  the  law  of  treason  received  two  addi- 
tions. The  first  Stat.  2  Hen.  Y.  c.  6  *,  made  the  breaking  truces  or 
safe  conducts  given  by  the  King  treason.  It  might  fairly  be 
urged  that  this  came  within  the  head  of  levying  war  against  the 
King,  as  it  was  resistance  to  the  King's  authority.  The  other, 
3  Henry  V.  c.  62,  shews  the  control  the  Barons  still  exercised. 
It  was  a  question  if  clipping  the  coin  came  within  the  definition 
of  treason  given  by  the  Statute  of  Edward  III.  or  not,  and 
this  question  instead  of  being  settled  by  the  Judges'  decision,  as 
would  have  been  done  in  any  other  case  but  treason,  was  referred 
to  Parliament  under  the  proviso  in  the  Act  of  the  25th  Edward 
III.,  and  Parliament  declared  it  treason. 

In  Henry  VI. 's  reign  we  find  the  first  idea  of  extending  the  law 
of  treason  by  judicial  interpretation.  It  is  now  laid  down  that  the 
Act  of  Edward  III.  was  only  a  declaratory,  and  not  an  exhaustive 
list  of  treasons,  and  that  common  law  treasons  continued  in 
spite  of  that  Act3. 

Another  case,  Carpenter's4,  is  a  very  remarkable  one  as  to 
the  then  prevalent  idea  of  treason.  Carpenter  had  been  convicted 
of  murdering  his  wife,  and  it  was  considered  that  his  crime 
was  so  great  that  hanging  would  not  be  a  sufficient  punishment,  so 
the  Commons  petitioned  that,  for  the  sake  of  example,  he  might 
be  adjudged  a  traitor,  but  saving  their  forfeiture  to  the  Lords. 
This  case  shews  very  clearly  that  the  great  care  of  Parliament  in 
preventing  the  extension  of  the  law  of  treason  was  not  so  much 
based  on  a  question  of  liberty  as  on  a  question  of  profit. 

Cade's  rebellion  gave  rise  to  an  infraction  of  the  law  ;  his  pro- 
ceedings were  regarded  as  so  dangerous  that  it  was  thought  right 
to  take  some  special  steps  with  regard  to  them,  and  so,  although 
Cade  was  dead,  yet  to  put  such  traitors  in  fear  for  the  time  to 
come  it  was  thought  advisable  to  attaint  him  and  to  forfeit  his 
estate5.  This  precedent,  that  the  King  could  by  attainder  set  aside 
the  existing  law  and  the  securities  for  life  and  property  the  law 
provided,  was  not  lost  sight  of  by  the  Crown. 

The  accession  of  Edward  IY.  marks  a  fresh  point  of  departure 

i  See  post,  p.  24.  "-  Ib.  3  Post,  p.  28. 

4  Post,  p.  29.  5  29  Henry  VI.  c.  1,  post,  p.  30. 
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in  th<>  law  of  treason;  during  Henry  VI.'s  reign  the  idea  of  extend- 
ing the  law  by  decision  instead  of  legislation  had  arisen,  that  idea 
was  now  acted  on  and  developed.  From  Edward  IV.  to  Henry 
VIII.,  witli  two  trivial  exceptions,  no  legislative  addition  was  made 
to  the  list  of  treasons,  but  the  cases  of  the  Duke  of  Clarence1  and 
his  friends  shew  that  the  strict  rules  as  to  what  was  treason 
were  becoming  elastic,  and  the  idea  that  it  was  a  crime  to 
revolt  against  the  Government  as  distinguished  from  revolting 
against  the  King,  was  beginning  to  gain  ground.  It  came  to  be 
regarded  that  rebellion  was  synonymous  with  treason,  and  that  as 
a  pirate  or  an  outlaw  should  be  struck  down  wherever  met  with, 
so  a  traitor  should  be  put  to  death  by  any  government,  whether 
dejure  or  de  facto. 

These  ideas  of  indirectly  extending  the  law  of  treason  by  means 
of  the  Judges,  of  substituting  the  Government  for  the  King,  or 
rather  of  enabling  the  King  to  say,  "  L'Etat  c'est  moi,"  must 
obviously  have  commended  themselves  to  the  despotic  government 
of  the  Tudors.  No  better  weapon  for  enhancing  the  royal  power 
could  have  been  placed  in  the  hands  of  the  two  first  Tudors, 
and  they  were  not  slow  to  use  it.  Had  there  been  a  feudal 
nobility  in  existence  Sir  William  Stanley2  could  hardly  have 
perished  on  the  scaffold ;  for  "  the  glimmering  of  a  confiscation," 
which  Lord  Bacon  ascribes  as  one  of  the  motives  for  his  execution, 
would  have  made  the  nobles  protest  that  doubting  the  King's  title 
could  not  be  synonymous  with  compassing  the  King's  death.  As  it 
was  Henry  was  able  to  establish  a  precedent,  much  in  advance  of 
Anything  that  had  preceded  it.  If  doubting  the  King's  title  was 
treason,  and  so  declared  by  the  Judges,  then  it  might  fairly  be 
urged  that  the  legislation  of  Henry  VIII.,  making  the  holding  of 
doubts  as  to  the  King's  title  treason,  was  only  a  statutable  affirma- 
tion of  the  law,  as  it  had  been  already  declared  by  the  Judges. 

Another  case  in  Henry  VII. 's  reign  furnishes  some  excuse  for 
the  legislation  of  his  son.  In  Humphrey  Stafford's  case3  the  real 
point  for  decision  was  which  of  the  two  were  supreme — Church  or 
State.  The  form  it  took  was,  did  any  ecclesiastical  franchise  or 
privilege  prevent  the  King's  writ  running?  The  King's  Bench 
1  Post,  p.  34.  3  Post,  p.  41.  *  Post,  p.  42. 


xxxii  Introduction. 


answered  in  the  negative,  and  thereby  asserted  that  in  all  causes 
and  in  all  places  "ecclesiastical  and  temporal  the  King  was  in 
his  realm  supreme." 

Among  the  many  lessons  Henry  YII.'s  reign  teaches,  none  is 
perhaps  more  important  than  this — how  essential  is  the  exist- 
ence of  an  aristocracy  for  the  preservation  of  liberty.  The  aris- 
tocracy were  destroyed.  As  has  been  well  said  after  Towton,  "  a 
Norman  Baron  was  as  scarce  as  a  wolf,"  and  there  was  no  class 
that  was  strong  enough  to  keep  the  King  in  check,  and  to  prevent 
legislation  of  the  most  arbitrary  nature.  The  Statute,  3  Henry 
VII.  c.  141,  is  the  best  commentary  on  the  power  of  Henry  and 
the  state  of  England  during  his  reign,  in  effect  it  says  there  is 
much  discontent,  but  no  actual  crime;  discontent  must  be  put 
down,  therefore  discontent  must  be  made  a  crime.  It  is  true  the 
Act  only  made  discontent  felony,  and  that  Henry  VIII.  made  it 
treason,  but  the  distinction  between  treason  anci  felony  had  then 
become  more  in  the  punishment  and  forfeiture  than  in  anything 
else.  The  decision  in  Stanley's  case  and  this  Act  paved  the  way 
for  Henry  VIII. 's  legislation. 

There  is  one  other  statute  of  Henry  VII.2,  the  celebrated  one, 
making  allegiance  to  the  existing  government,  no  crime  to  the  dis- 
possessed sovereign,  that  has  been  the  subject  of  much  com- 
mentary. Some  writers  have  ascribed  it  to  the  ideas  of  liberty 
then  prevalent.  This  explanation  may  at  once  be  set  aside,  ideas 
of  liberty  had  no  existence  under  Henry  VII.  Its  object  was 
to  give  greater  security  to  the  Lancastrian  party,  and  thus  rally 
the  people  round  the  existing  government3.  "£eati  possidentes" 
was  the  spirit  that  inspired  this  legislation,  and  it  served  to  secure 
the  support  of  the  mass  of  the  people  to  Henry  and  his  family. 

One  other  of  the  changes  caused  by  the  altered  state  of  things, 
that  the  wars  of  the  Roses  produced,  should  be  mentioned.  The 
question  of  forfeiture  had  ceased  to  be  one  of  great  practical  im- 
portance, and  hence  had  ceased  to  be  a  security  against  the  develop- 
ment of  the  law  of  treason.  Under  Edward  III.  the  greater  part 
of  the  landowners  had  tenants  holding  under  them;  the  proportion 

1  Post,  p.  39.  2  11  Hen.  VII.  c.  1,  p.  38. 

3  See  Mr  Baron  Thorpe's  statement  in  Morris'  case,  post,  p.  599. 
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of  landowners  who  held  direct  from  the  Crown,  was  comparatively 
small;  hence  to  the  Barons  the  law  of  forfeiture  was  of  vital 
importance.  Battle,  treason,  and  confiscation  had  served  to  pro- 
duce a  revolution  in  the  tenure  of  land,  instead  of  holding  direct 
from  the  Crown  being  the  exception,  it  had  become  the  rule,  and 
it  may  be  said  that  the  number  of  landowners  who  could  prove 
that  their  ancestors  held  their  lands  direct  from  any  grant  before 
the  18th  Edward  I.  were  very  few.  Hence  the  question  of  forfeiture 
lost  much  of  its  importance ;  in  any  case,  felony  or  treason,  the  for- 
feiture of  the  goods  went  to  the  Crown,  and  the  question  as  to  the 
land  was  now  not  between  the  King  and  the  Lords,  but  between  the 
King  and  the  heirs  of  the  criminal,  whether  the  King  took  the 
land  in  fee,  or  had  only  his  year,  day,  and  waste,  and  thus  there 
was  no  class  who  were  interested  in  preventing  the  increase  of 
the  law  of  treason,  as  had  been  the  case  before.  This  seems  to  be 
the  real  reason  for  the  Statute  11  Henry  VII.;  the  theoretical 
ideas  of  liberty  and  curbing  the  power  of  the  Crown  exist  far- 
mere  in  the  minds  of  modern  historians  than  they  did  in  the  men 
who  formed  the  early  Tudor  parliaments. 

Henry  VIII.  succeeded  to  the  throne  at  an  almost  unique 
period  in  the  history  of  the  law  of  treason.  The  idea  of  extend- 
ing the  law  by  judicial  decision  had  already  made  some  way; 
precedents  had  been  established  that  would  justify  the  law  being 
carried  further  than  had  ever  yet  been  done.  It  was  for  the 
advantage  of  the  King  that  the  law  should  be  so  extended.  The 
class  that  had  previously  opposed  all  extension  had  disappeared, 
and  with  them,  to  a  great  extent,  had  disappeared  the  reason  for 
opposition.  A  despot  in  heart,  Henry  had  thus  the  opportunity  of 
mi.Miig  the  royal  power  to  a  height  that  the  Plantagenets  could 
never  have  dreamt  of,  and  fortifying  it  by  the  law  of  treason. 
The  red  letters  in  which  the  history  of  the  law  during  Henry  VIII. 's 
rci.i.'ti  is  written,  shew  that  this  was  not  one  of  his  lost  oppor- 
tunities. 

It  seems   like   destiny  that   such   a   state   of  things    should 

have  existed  at  such  a  moment.     At  no  previous  period  could  the 

net  of  treason  have  been  cast  so  wide,  and  if  the  great  changes 

that  took  place  under  Henry  VIII.  were  necessary  for  the  good 
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of  the  State,  they  could  never  have  been  carried  out  unless  the 
power  existed  of  casting  the  net  so  widely. 

The  first  additions  by  Henry  VIII.  to  the  law  of  treason  are 
based  on  the  old  idea  that  for  a  great  crime  hanging  is  not  a 
sufficient  punishment,  such  a  crime  was  poisoning,  hanging  was  the 
appropriate  punishment  for  felony,  and  hanging  was  no  sufficient 
punishment  for  this,  arid  as  the  only  higher  offence  known  to  the  law 
was  treason,  poisoning  was  made  treason,  to  give  it  an  exceptional 
punishment1.  This  idea  still  exists,  the  expression,  "  Hanging  is 
too  good  for  him,"  is  only  the  utterance  of  the  sentiment  which 
made  our  fathers  declare  that  exceptionally  terrible  murders  and 
crimes  must  be  exceptionally  treated.  The  Statute  3  Henry  VII. 
c.  14,  had  made  discontent  felony,  the  divorce  of  Catharine  had 
increased  discontent,  and  it  therefore  became  necessary  to  punish 
discontent  with  increased  severity;  discontent  against  the  King, 
Queen,  or  heir  apparent  evidenced  by  a  wish,  will,  or  desire  ex- 
pressed in  words  was  now  made  treason8,  and  as  if  to  prove  how 
the  relation  between  the  King  and  the  subject  had  been  changed, 
all  estates  that  did  not  terminate  with  the  traitor's  life  were 
made  forfeitable,  whether  legal  or  equitable2. 

In  order  to  secure  the  succession  to  the  throne  from  any 
question  as  to  the  legitimacy  or  illegitimacy  of  the  heir,  illicit 
intercourse  with  the  Queen,  or  the  wife  of  the  heir  apparent  had 
been  made  treason  by  the  25  Edward  III.,  but  this  particular  pro- 
tection given  for  a  particular  purpose  was  now  extended,  so  as  to 
make  the  royal  family  a  separate  and  distinct  class.  The  penalties 
of  treason  were  extended,  not  merely  to  such  intercourse,  but 
also  to  marriage  with  any  of  the  King's  children,  whether  legiti- 
mate or  illegitimate3.  » 

The  two  great  subjects  for  which  the  law  of  treason  was  then 
invoked  as  the  safeguard  were  the  question  of  the  succession  to  the 
crown,  and  the  question  as  to  whom  the  English  people  were  to 
regard  as  the  vicar  of  Christ  upon  earth.  A  man,  the  grandson  of 
u  Welshman  and  Frenchwoman,  whose  father's  only  title  was  the 

1  22  Henry  VIII.  c.  9,  post,  p.  47. 

2  26  Henry  VIII.  c.  13,  post,  p.  48. 
s  26  Henry  VIII.  c.  13,  post,  p.  40. 
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!,  daivd  to  attempt  to  secure  the  succession  to  the  thnun>  in 
a  country  whore  stiict  hereditary  right  had  long  been  regarded 
as  the  best  title  to  it,  for  his  illegitimate  children.  A  man  who, 
howi'vrr  reasons  of  state  policy  may  have  justified  his  dealings 
with  his  wives,  yet  could  not  even  in  accordance  with  the  standard 
»>t'  that  day  deem  himself  a  pattern  of  the  morality  of  the  Gospel, 
<l;uvd  to  represent  himself  to  the  English  people  as  the  Head  of 
Christ's  Church  in  England,  authoritatively  authorized  to  decide  on 
all  questions  of  morals  or  theology.  In  both  cases  he  succeeded, 
and  he  succeeded  by  means  of  the  law  of  treason.  Nothing  could 
shew  more  conclusively  than  this  how  the  ideas  of  the  nation  as 
to  the  law  of  treason  had  changed.  Of  the  numberless  victims 
who  were  consigned  by  Henry  VIII.  to  the  scaffold  for  treason  it 
may  be  truly  said,  if  the  law  of  treason  had  been  interpreted 
as  it  was  understood  when  Edward  III.  was  King,  hardly  one 
would  have  been  put  to  death  for  compassing  or  imagining  the 
Kind's  death.  For  good  or  evil  Henry  had  firmly  established  the 
idea  that  the  State  and  himself  were  identical,  and  those  who 
perished  on  the  scaffold  had  the  satisfaction  of  knowing  that 
they  died  under  a  construction  of  the  law,  that  had  a  feudal 
baronage  existed  in  England  would  not  have  been  tolerated  for 
an  hour.  But  the  Government  were  not  satisfied  with  this,  one 
constructive  treason  begot  another.  The  succession  was  to  be 
<marded  by  means  of  a  stringent  oath  imposed  on  each  person, 
and  if  any  one  refused  to  take  it  he  was  guilty  of  treason.  The 
•  vcvutricities  of  Henry's  Queens  carried  the  law  still  further,  it 
had  been  made  treason  not  to  believe  Mary  illegitimate  and 
Elizabeth  legitimate1,  it  was  then  made  treason  to  believe  either 
of  them  legitimate  or  entitled  to  succeed  to  the  throne2;  shortly 
afterwards  it  was  made  treason  not  to  believe  both  of  them  so 
( -until -I3.  And  the  law  of  treason  was  not  limited  to  acts  which 
niiuht  by  constructive  interpretation  be  brought  within  the  law, 
it  was  extended  to  cases  where  if  a  person  refused  to  say,  when 
questioned,  what  his  opinions  as  to  the  succession  were,  although 
lie  might  do  every  act  that  the  law  required  he  was  still  a  traitor4. 

1  25  Henry  VIII.  c.  22,  post,  p.  52.  2  28  Henry  VIII.  c.  7,  p.  56. 

'  35  Heiiry  Y1II.  c.  1,  p.  62.  «  26  Henry  VIII.  c.  2,  p.  54. 
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Another  extension  of  the  law  was  made  in  respect  to  the  oaths 
the  subject  was  bound  to  take.  If  a  subject  had  taken  the  oath  that 
he  believed  Henry  legally  married  to  Anne  Boleyn  and  Elizabeth 
legitimate,  he  found  by  force  of  another  Statute  that  he  was 
deemed  to  have  sworn  that  the  marriage  was  never  good,  that 
Elizabeth  was  illegitimate,  that  Mary  was  entitled  to  succeed  to 
the  throne  before  her,  and  a  person  not  accepting  the  latest  con- 
struction Parliament  placed  on  the  oath  he  had  taken,  or  refusing 
to  say  what  he  considered  was  the  effect  of  the  construction  Par- 
liament had  placed  upon  it,  a  question  which  it  would  have 
puzzled  any  one  to  answer,  or  answering  unsatisfactorily  as  to 
what  were  his  actual  obligations  under  an  ever  varying  law, 
found  himself  guilty  of  treason l. 

Passing  from  the  subject  of  the  succession  to  the  subject  of 
religion  we  find  equal  extension  of  the  law.  Something  may  pos- 
sibly be  said  in  justification  of  the  extension  of  the  law  of  treason 
to  secure  the  throne  and  save  the  country  from  another  civil  war. 
But  nothing  can  be  said  in  favour  of  making  the  question  of 
belief  in  certain  theological  dogmas  treason.  As  long  as  the 
Christian  religion  exists,  so  long  will  men  differ  on  such  subjects  as 
the  question  of  transubstantiation.  It  may  be  heresy  not  to  believe 
the  view  the  civil  power  in  the  state  inculcates ;  but  it  is  difficult 
to  see  how  under  any  of  the  heads  of  the  law  of  treason,  differing 
from  the  opinions  that  the  King  from  time  to  time  adopted  on 
matters  of  speculative  theology,  could  be  placed  in  the  list  of 
treasons,  and  the  difficulty  seems  to  have  struck  even  Henry's 
Parliament.  It  is  not  said  the  offence  is  treason,  a  compromise  is 
arrived  at2.  The  offender  is  to  die  as  a  heretic.  The  King  is  to 
have  the  forfeiture  as  in  treason.  This  is  perhaps  the  strongest 
evidence  that  could  be  offered  that  the  old  security  against  the 
extension  of  the  law  of  treason  had  become  valueless  when  Par- 
liament, which  had  refused  to  extend  the  law  of  treason  on 
account  of  the  forfeitures,  allowed  those  forfeitures  to  be  annexed 
to  another  offence. 

1  28  Henry  VIII.  c.  7,  p.  60. 
3  31  Henry  VIII.  c.  14,  p.  61. 
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Another  remarkable  extension  of  the  law  as  shewing  the 
King's  power,  was  that  which  made  a  person  who  had  offended 
against  one  of  the  King's  proclamations,  and  who  left  the  country 
to  escape  the  penalty  for  his  offence,  a  traitor1. 

The  legislation  as  to  treason  worked  also  in  another  direction. 
It  was  the  only  branch  of  the  law  that  the  legal  reformer  of 
that  day  thought  worth  reforming,  and  the  object  of  reform  was 
not  to  give  the  accused  any  chance  of  escape.  Technical  ob- 
jections that  would  have  served  to  obtain  the  acquittal  of  the 
worst  murderers,  were  not  allowed  to  prevail  in  the  case  of 
treason.  Even  the  plea  of  insanity,  which  has  in  England  always 
been  admitted  as  a  defence,  was  not  here  allowed  to  prevail2.  An 
insane  person  might  be  convicted  in  the  same  way  as  a  sane 
person.  The  act  was  criminal  whatever  was  the  motive  that  in- 
spired it.  One  right  the  accused  had  always  been  allowed  by 
English  law,  that  of  peremptory  challenge.  This  was  abolished 
in  trials  for  treason3.  An  unfortunate  prisoner  might  see  his 
worst  enemy  in  the  jury  box  and  had  no  right  to  object,  or  he 
might  see  the  jury  composed  of  men  who  he  knew  were  the  hire- 
lings of  the  court,  and  had  no  right  to  object  to  them. 

It  is  often  said  that  it  is  strange  that  Henry  VIII.  became  so 
absolute  a  prince.  Looking  at  the  law  of  treason,  the  strangeness 
is,  that  he  did  riot  become  more  so,  when  he  was  able  to  extend 
the  law  so  far  as  was  done,  and  to  enforce  it  by  such  means  as 
he  did.  The  wonder  is  that  any  opposition  ever  existed.  That  it 
was  possible  for  a  person  to  be  acquitted,  as  proved  to  be  the  case*, 
seems  far  more  strange  than  that  Henry  was  so  absolute  as  he  was. 

But  the  trials  for  treason  only  represent  the  brighter  side  of 
the  picture.  The  darker  side  is  seen  in  that  long  list  of  persons 
whom  Henry  persuaded  his  Parliament  to  join  with  him  in  kill- 
ing; it  cannot  be  said  illegally,  for  they  were  put  to  death  in 
accordance  with  law,  that  is,  by  Acts  of  Attainder ;  but  it  may 
truly  be  said  unjustly,  for  a  more  unjust  series  of  executions  it  is 
difficult  to  imagine. 

i  31  Henry  VIII.  c.  8,  p.  68.  8  33  Henry  VIII.  c.  20,  p.  CO. 

3  H3  Henry  VIII.  c.  23,  p.  69. 

4  See  case  of  Lord  Dacre  of  the  North,  post,  p.  80. 
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In  Henry  VIII. 's  reign  the  law  of  treason  was  carried  to  its 
highest  pitch,  and  it  became  the  means  by  which  the  King  was 
able  to  destroy  any  of  his  subjects.  The  State  trials  shew  how  the 
laws  were  then  administered,  but  they  only  partly  shew  it;  the  vast 
number  of  persons  who  were  put  to  death  who  have  left  hardly 
a  record  of  their  fate  behind,  whom  the  King  struck  down  to  con- 
firm his  authority,  bear  testimony  to  the  fact  that  the  reign  of 
Henry  VIII.  was  a  reign  of  terror.  There  was  it  is  true  equality 
before  the  law,  but  it  was  the  equality  of  the  scaffold.  In  one 
common  ruin  were  involved  all  who  refused  not  only  to  act,  but 
also  to  think  with  Henry.  In  other  places  Henry's  reign  has 
left  its  mark,  but  it  has  impressed  itself  most  deeply  in  this,  for 
from  his  time  onward  the  law  of  treason  is  wholly  different  from 
what  it  had  previously  been. 

With  Edward  VI.  came  a  change.  It  is  usually  said  the  law 
of  treason  was  reduced  to  the  state  in  which  it  was  left  in  the  time 
of  Edward  III.,  but  to  do  that  was  beyond  the  power  even  of  an  Act 
of  Parliament.  The  Statute  1  Edward  VI.  c.  12 l  it  is  true  repealed 
the  various  Acts  of  Henry  VIII.  creating  new  treasons,  but  it  did 
not  repeal  those  Acts  that  related  to  procedure,  it  left  untouched 
the  cases  on  the  law  of  treason  that  had  decided  that  the  Statute 
of  Edward  III.  was  a  declaratory,  and  not  an  exhaustive  definition 
of  the  law,  and  those  other  cases  which,  although  decided  on 
the  repealed  Statutes,  had  yet  extended  the  definition  of  treason  to 
acts  outside  the  existing  law.  The  Act  of  Edward  VI.  expressly 
states  this;  "from  henceforth,"  it  says,  "no  act,  deed  or  offence 
being  by  Act  of  Parliament  or  Statute  made  treason  shall  be 
adjudged  treason,  but  such  as  was  adjudged  treason  by  the 
Act  of  Edward  III."  The  Act  of  Edward  VI.  also  re-enacted 
several  of  the  offences  that  had  been  treason  as  felony,  the  punish- 
ment and  its  results  being  now  much  the  same,  and  re-enacted  as 
a  substantive  treason  the  offence  of  affirming  that  the  King  was 
not  the  head  of  the  Church. 

The  Act  of  Edward  VI.  however  marks  a  new  departure  in 
the  law  of  treason.  The  nobles  who  were  in  power  when  the  Act 
was  passed  desired  to  retain  for  their  families  what  property 

1  P.  109. 
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they  could,  ami  so  it  is  declared  that  although  flu-  husband 
may  U'  attainted  of  treason  the  wife  is  entitled  to  dower.  A 
timo  is  also  fixed  during  which  the  prosecution  for  treason  must 
be  begun,  thus  forming  an  exception  to  the  rule  that  no  length 
of  time  is  a  defence  to  a  criminal  prosecution.  And  that  cele- 
l  provision  was  also  enacted  that  no  one  is  to  be  convicted 
of  treason  unless  accused  of  two  lawful  witnesses,  or  unless  he 
confesses.  This  important  change  in  the  law,  which  in  nearly  all 
other  offences  holds  that  one  witness  is  enough,  was  probably  the 
result  of  such  cases  as  the  Marquis  of  Exeter's  and  the  Earl  of 
Surrey's. 

The  principle  that  the  King  and  the  Government  are  identical, 
that  to  endeavour  to  subvert  the  Government  is  treason,  was  still 
further  extended  in  Edward's  reign.  That  remarkable  collection  of 
MS  comprising  the  Council  considered  that  the  law  did  not  give 
them  sufficient  protection,  that  as  they,  in  fact,  governed  the 
country,  so  they  should  have  the  protection  due  to  a  Government ; 
it  was,  therefore,  by  the  Stat.  3  and  4  Ed.  VI.  c.  5l,  made  high 
>n  for  twelve  or  more  persons  to  attempt  to  kill  or  surprise  the 
Council  or  alter  the  laws.  By  a  just  retribution  the  Council  used 
tliis  power  as  the  instrument  to  destroy  their  most  powerful 
member  Somerset.  It  was  considered  that  the  law  of  treason  was 
not  severe  enough,  and  steps  were  taken  to  render  it  more  so  by 
the  Statute  5  and  6  Ed.  VI.  c.  11s;  this  statute,  which  was  only 
re-enacting  some  of  Henry's  legislation,  made  it  treason  to  say  or 
write  that  the  King  was  a  heretic,  schismatic  or  usurper,  but  it 
contained  two  important  provisions  in  favour  of  the  accused,  the 
one  that  proceedings  under  it  were  to  be  taken  in  three  months 
from  the  date  of  the  offence,  the  other  that  no  person  should  be 
convicted  of  treason  but  upon  the  testimony  of  two  lawful  accusers 
brought  face  to  face  with  the  accused. 

Had  this  Act  been  properly  carried  out  numbers  of  those 
who  afterwards  were  executed  would  have  escaped.  Some  four 
years  after  it  was  passed  the  Judges  resolved  that  it  was  impliedly 
repealed  by  an  Act  of  Mary8,  which  provided  that  trials  for  treason 

1  P.  117.  8  P.  ll.s. 

3  1  and  2  P.  and  M.  c.  10,  p.  148. 


xl  Introduction. 


should  be  had  in  accordance  with  the  Common  Law,  as  the  Com- 
mon Law  only  required  one  witness  the  Judges  held  that  one 
witness  was  enough,  and  thus  evaded  the  statute  of  Edward.  As 
matter  of  law  it  is  difficult  to  say  that  this  decision  is  not  cor- 
rect. Under  Mary,  a  fiercer  spirit  had  come  over  the  Govern- 
ment. The  same  Act  which  provided  this  also  provided  that 
compassing  Philip's  death  was  treason,  an  extraordinary  extension 
of  the  law,  and  one  under  which,  with  the  feeling  that  then  ex- 
isted towards  Spain,  it  would  have  been  difficult  to  get  a  convic- 
tion ;  and  it  may  quite  well  have  happened  that  the  Government 
were  desirous  that  there  should  be  no  greater  difficulties  than 
they  could  help  in  the  enforcement  of  this  law.  In  justice  to  the 
Judges  who  afterwards  administered  the  law,  this  view  of  the 
case  should  not  be  forgotten. 

The  most  remarkable  case  in  Mary's  reign  is  that  of  Throck- 
morton1,  who  was  acquitted  for  treason.  It  gave  the  Crown 
the  opportunity  of  shewing  how  juries  would  be  treated  who 
would  not  follow  the  Judges'  directions,  and  thus  by  terrifying 
them  to  secure  such  verdicts  as  they  pleased.  In  Mary's  reign  is 
also  the  last  instance  of  an  Archbishop  being  sentenced  to  death 
for  treason2.  That  Cramner  as  the  law  stood  was  legally  guilty 
of  the  offence  is  indisputable,  and  if  he  had  been  executed  for  it 
much  perhaps  of  the  obloquy  which  has  attached  to  his  exe- 
cution, would  have  been  avoided,  for  although  a  harsh  instance 
of  carrying  out  the  law,  no  one  could  have  denied  its  justice. 

With  Elizabeth  a  new  chapter  in  the  law  of  treason  opens. 
The  fact  of  holding  certain  opinions  was  again  to  be  treason, 
and  for  nearly  two  centuries  the  Government  possessed  an  in- 
strument by  means  of  which  they  could  take  the  life  of  any 
person  who  differed  from  them  in  religion  or  politics. 

The  Act  of  Uniformity3  declared  that  a  particular  form  of 
ritual  was  to  be  adopted  in  all  churches  and  chapels  throughout 
the  land,  and  imposed  penalties  on  all  who  would  not  attend 
church.  In  15624  it  was  made  treason  to  refuse  an  oath  of 
allegiance  to  the  Queen,  or  not  to  renounce  the  Bishop  of  Home's 

i  Post,  p.  157.  2  P.  161. 

a  1  Eliz.  c.  2,  p.  165.  4  5  Eliz.  c.  1,  p.  167. 
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authority.  It  was  made  treason  to  call  the  Queen  tyrant,  heretic, 
soliismut  ir,  infidel  or  usurper1.  Bringing  bulls  from  Rome,  absolving 
or  reconciling  any  person  to  the  Catholic  religion,  or  any  person 
1  it-ins  absolved  or  reconciled  was  made  treason3.  This  was  not 
sufficient.  It  was  made  treason  to  withdraw  from  the  Established 
ivliijion  to  the  Catholic  religion;  and  treason  in  those  who  persuaded 
any  to  withdraw3.  It  was  treason  for  a  Jesuit  to  come  into  the 
realm  or  remain  here ;  a  capital  felony  for  any  one  who  received 
IT  relieved  a  Jesuit4.  Catholics,  or,  as  they  were  called,  Popish 
recusant  convicts,  were  to  keep  within  five  miles  of  their  place 
of  abode5.  A  Jesuit  priest  who  refused  to  answer  questions  that 
were  put  to  him  was  to  be  kept  in  prison  till  he  did,  and  a 
recusant  refusing  to  abjure  the  realm  was  guilty  of  a  capital 
felony6.  As  far  as  religion  was  concerned  the  result  was  this, 
that  if  a  person  professed  the  religion  of  his  ancestors  he  was,  if 
conscientious,  liable  probably  to  be  punished  as  a  traitor,  certainly 
as  a  felon.  In  no  country  that  could  call  itself  civilised,  even  by 
the  standard  of  that  day,  was  the  life  of  a  priest  in  more  danger 
than  it  was  in  England. 

Elizabeth's  position  was  considered  so  insecure  that  a  special 
law  as  to  treason  was  passed  during  her  life.  She  lived  and  died 
illegitimate,  but  she  persuaded  her  Parliament  to  make  a  law  to 
the  effect  that  it  was  treason  to  say  any  one  else  should  be  Queen, 
or  that  any  one  after  her  death,  but  the  heirs  of  her  body  were 
entitled  to  succeed  to  the  throne7. 

It  was  not  only  by  statute  that  the  law  was  extended  ;  the  law 
received  development  by  construction  as  well  as  by  legislation. 
The  Duke  of  Norfolk's  case8  proves  that  a  conspiracy  to  overthrow 
the  Government  was  then  identical  with  a  conspiracy  to  kill  the 
Queen.  Norfolk  was  probably  guilty  of  treason  under  that  con- 
struction, but  no  evidence  was  given  that  he  intended  to  kill  the 
Queen,  and,  if  such  a  thing  had  been  possible,  he  should  have 
been  acquitted. 

i  13  Eliz.  c.  1,  p.  170.  »  13  Eliz.  c.  2,  p.  171. 

3  23  Eliz.  c.  1,  p.  178.  «  27  Eliz.  c.  2,  p.  183. 

6  35  Eliz.  c.  2,  p.  100.  6  Ib. 

"  1  Eliz.  c.  3,  p.  1GG.  *  1'.  1(J3. 
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In  Lord  Essex's  case1  the  rule  was  carried  further,  endeavour- 
ing to  force  the  Sovereign  to  change  its  policy  was  held  to  be 
treason.  So  that  any  resistance  against  the  Government,  what- 
ever its  object,  came  within  this  constructive  extension  of  the  law 
of  treason. 

It  is  not  perhaps  the  extension  of  the  law  so  much  as  the  ad- 
ministration of  the  law  that  is  the  chief  blot  on  the  Government 
of  Elizabeth;  a  constructive  interpretation,  a  harsh  application 
of  the  law  of  treason  might  have  been  necessary  for  the  preser- 
vation of  the  State,  but  the  prisoners  were  at  least  entitled  to  be 
fairly  tried  and  dealt  with  in  accordance  with  the  law,  but  that 
was  precisely  the  treatment  they  did  not  receive.  The  case  of  the 
Duke  of  Norfolk8,  one  of  the  most  illustrious  subjects  in  the 
realm,  fully  bears  this  out ;  that  unfortunate  nobleman  was 
treated  throughout  as  if  he  was  guilty;  he  was  not  allowed  to 
defend  himself  or  produce  his  witnesses ;  the  Lords  of  the  Council 
were  ordered  to  give  to  his  peers  in  secret  certain  evidence 
against  him.  But  worse  than  the  Duke  of  Norfolk's  case  was 
that  of  Mary  Stuart8;  she  was  put  to  death  on  evidence  given 
before  a  Court  at  which  she  was  neither  present  nor  represented, 
and  in  spite  of  her  urgent  entreaties  was  never  confronted  with 
her  accusers.  If  the  greatest  personages  in  the  land  were  thus 
dealt  with,  we  can  less  wonder  at  the  treatment  that  the  common 
people  received.  After  the  Northern  Rebellion  between  600  and 
700  were  hanged  without  even  the  semblance  of  a  trial4,  pnd 
although  perhaps  this  case  was  never  equalled  in  numbers,  yet  it 
was  by  no  means  an  isolated  instance  of  the  Government  regard- 
ing a  trial  as  being,  what  in  fact  it  was,  an  idle  formality. 

There  is  one  circumstance  which  distinguishes  the  trials  under 
Elizabeth  from  those  under  most  of  her  predecessors  ;  a  large 
number  of  the  conspiracies  against  Elizabeth's  Government  were 
also  conspiracies  against  Elizabeth's  life,  that  was  generally  one 
of  the  main  ingredients  of  every  conspiracy  in  her  reign,  and 
this  perhaps  it  was  that  led  her  Judges  to  hold  as  they  did, 
that  any  rising  against  the  Government,  whatever  was  its  object, 

1  P.  287.  2  P.  193. 
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any  act  (ending  to  bring  the  Government  into  discredit  or  dis- 
repute, came  within  the  law  of  treason. 

Another  point  in  the  administration  of  the  law  of  treason 
should  be  noticed  ;  the  evidence  in  the  majority  of  cases  was 
obtained  by  torture ' :  the  illegality  of  its  use  is  so  well  known  that 
it  need  hardly  be  mentioned,  but  in  forming  an  opinion  of  the 
guilt  or  innocence  of  those  unhappy  men  who  were  done  to  death 
by  Elizabeth's  Government  it  should  never  be  forgotten  that 
"  perjury  enforced  by  torture"  was  the  chief  mode  by  which  con- 
victions were  obtained. 

During  the  century  the  Tudors  had  sat  on  the  throne  the  law 
of  treason  had  quite  changed  its  character;  instead  of  being  the 
safeguard  of  the  King's  person  it  had  come  to  be  the  most 
dangerous  weapon  in  the  hand  of  the  Sovereign,  by  which  he 
could  send  any  person  to  the  scaffold ;  the  letter  of  the  law  had 
become  so  surrounded  and  incrusted  by  judicial  interpretation 
that  it  was  almost  impossible  to  say  what  the  law  really  was, 
and  Judges  were  by  precedent  justified  in  saying  that  any  offence 
against  the  Government,  any  project  of  reform,  amounted  to 
treason.  By  these  means  it  was  that  the  Tudors  secured  their 
absolute  power ;  when  remonstrance  against  the  law  meant  the 
scaffold,  the  number  of  law  reformers  were  few ;  when  by  torture 
any  idle  expression  a  man  had  used  could  be  extracted  from  his 
servants  and  employed  against  him  as  evidence  of  treason,  per- 
sons were  content  to  accept  the  ruling  power  without  dispute  or 
question. 

One  other  use  of  the  law  of  treason  was  resorted  to  by  the 
House  of  Tudor.  They  began  as  usurpers,  and  they  systematically 
removed  from  their  path  all  persons  whose  right  to  the  Crown  was 
superior  to  theirs,  or  who  could  put  forward  even  a  claim  to  it. 
The  Earl  of  Warwick,  the  Staffords,  the  Poles,  the  Courtneys,  the 
Greys,  the  Stuarts,  all  fell  before  that  power  that  retained  its 
position  by  wading 

"  through  slaughter  to  a  throne, 
And  shut  the  gates  of  mercy  on  mankind." 

And  it  was  not  only  its  possible  rivals  that  the  law  of  treason 
1  See  pp.  231,  232. 
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was  used  by  the  House  of  Tudor  to  crush,  but  it  was  applied  to 
any  of  its  subjects  that  were,  or  might  become,  too  powerful. 
The  Stanleys,  the  Howards,  are  but  illustrations  of  the  cases  of 
this  class.  In  the  Appendix  will  be  found  one  or  two  genealogical 
tables,  which  shew  that  the  normal  fate  of  a  British  nobleman 
in  the  16th  century  was  not  to  die  in  his  bed.  The  lesson  that 
the  history  of  the  House  of  Plantagenet  had  taught  the  House 
of  Tudor  was,  that  a  powerful  nobility  can  keep  the  Crown  under 
control  and  preserve  some  reality  of  liberty.  The  lesson  the 
House  of  Tudor  taught  posterity  was,  that  if  a  Sovereign  desires 
to  be  really  absolute  he  should  never  allow  the  existence  of  a 
powerful  nobility.  At  its  accession  the  House  of  Tudor  found  that 
the  English  nobility  was  practically  extinct.  Its  one  object  during 
the  century  it  reigned  was  to  prevent  the  old  nobility  gaining 
strength;  and  this  it  did  by  the  law  of  treason.  In  that  law, 
developed  as  it  was  into  a  system  of  homicide,  it  left  to  the  House 
of  Stuart  the  only  means  by  which  the  Royal  power  in  this  country 
could  be  kept  at  the  point  to  which  it  had  been  raised. 

Notwithstanding  all  that  has  been  said  and  written  against  the 
cruelties  of  the  judges  under  the  Stuarts,  if  any  one  will  take  the 
trouble  to  examine  the  facts,  he  will  find  that  the  law  of  treason 
was  on  the  whole  more  fairly  administered  under  their  rule  than  at 
any  previous  time.  There  are,  it  is  true,  cases  where  the  law  was 
illegally  stretched,  that  is,  according  to  our  notions,  in  order  to 
secure  a  conviction ;  but  it  will  be  difficult  to  find  cases  in  which 
the  decision  of  the  judges  was  not  warranted  by  precedent.  And 
in  a  country  where  the  law  is  based  upon  precedent,  and  where 
like  other  institutions  it 

"broadens  slowly  down 
From  precedent  to  precedent," 

it  can  hardly  be  said  that  following  decided  cases  is  illegal.  Cases 
no  doubt  there  are  in  which  the  treatment  prisoners  received  from 
the  bench  is  an  outrage  on  our  ideas  of  propriety  and  justice,  but 
the  treatment  of  the  prisoners  was  in  accordance  with  the  manners 
of  the  time,  and  it  is  unfair  for  us,  who  have  been  accustomed  to 
regard  prisoners  in  the  artificial  light  in  which  the  19th  century 
has  taught  us  to  look  on  them,  as  highly  injured  individuals,  to 
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those  ideas  to  the  trials  of  the  17th  century.  Then  the  idea 
was,  a  prisoner  is  probably  guilty ;  he  should  if  possible  be  con- 
victed. Now  the  theory  is,  the  prisoner  is  innocent  until  proved 
guilty.  It  is  the  duty  of  the  prosecutor  to  prove  his  case. 

The  only  extension  of  the  law  of  treason  by  legislation  under 
Jamrs  1.  w.-is  as  regards  the  Catholics.  The  terms  Catholic  and 
traitor  had  become  synonymous,  and  the  ill-advised  attempt  of  the 
Catholics  to  destroy  the  Parliament  only  made  their  position  worse. 
The  mere  fact  of  being  a  Catholic  was  now  a  crime,  attempting  to 
teach  the  religion  they  believed  to  be  true  was  treason,  giving 
relief  to  a  Catholic  who  might  be  starving  was  an  offence1.  Their 
houses  were  always  liable  to  be  searched,  they  could  only  christen 
their  children,  be  married,  or  buried,  by  a  service  they  believed  to 
l>e  sinful.  They  could  hold  no  office,  could  not  act  as  guardians  to 
their  children,  could  not  act  as  executors8.  In  fact,  they  were 
iviranled  as  outlaws,  and  public  enemies.  If  ever  legislation 
justifies  rebellion,  these  unfortunate  men  would  have  had  ample 
justification  in  endeavouring  to  supplant  the  Government  that 
permitted  such  iniquities. 

The  worst  case  of  James'  reign  was  the  execution  of  Sir  Walter 
Raleigh,  but  bad  as  this  case  was,  it  did  not  extend  the  law  of 
treason.  Sir  Walter  Kaleigh  should  never  have  been  convicted, 
and  there  was  no  evidence  against  him,  according  to  our  view;  but 
if  the  jury  believed  the  evidence  there  was  nothing  illegal  in  the 
conviction3.  Raleigh  was  shamefully  treated  by  the  Court,  but  it 
cannot  be  said  that  his  was  an  illegal  as  opposed  to  an  unjust 
conviction. 

Nor  in  the  Gunpowder  Plot  trials4  was  the  law  extended.  A 
great  deal  of  irrelevant  matter  was  introduced,  matter  which 
should  not  have  been  mentioned,  but  if  the  witnesses  were  worthy 
of  credit,  a  point  which  was  wholly  for  the  jury,  there  was  nothing 
illegal  in  the  trials,  and  the  cases  came  clearly  within  the  letter 
of  the  Statute  25  Edward  III. 

The  most  illegal  of  the  cases  in  James  I.'s  reign  is  that  of 
Peacham5,  where  the  King  did  all  in  his  power  by  influencing 

1  3  James  I.  c.  4,  p.  316.  2  3  James  I.  c.  5,  p.  331. 
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the  judges  and  by  torturing  the  prisoner  to  obtain  a  con- 
viction ;  what  makes  the  case  more  important  is  the  fact 
that  James  drew  up  a  paper  giving  his  reasons  why  Peacham 
should  be  convicted,  which  shews  what  the  King's  ideas — and  they 
were  probably  the  same  as  the  ideas  of  the  Crown  lawyers — on  the 
subject  of  treason  really  were.  James  argues  that  to  publish  a 
libel  against  the  King  is  treason,  the  treason  of  compassing  the 
King's  death,  as  it  shews  the  animus  against  the  King,  and  that 
if  a  person  thought  so  badly  of  the  King,  he  must  have  intended 
his  destruction1. 

In  another  case,  Williams'2,  in  James'  reign  the  doctrine  of 
constructive  treason  is  carried  to  its  utmost  limits,  it  is  there  laid 
down  that  an  attempt  to  imprison  the  King,  although  his  death 
is  not  intended,  is  treason,  a  logical  result  of  the  rule  in  Lord 
Essex's  case.  A  proposition  of  the  Attorney-General  Yelvertoii 
in  this  case  carries  the  law  still  further;  he  said,  and  Mr  Justice 
Doddridge  seems  to  have  assented,  that  alleging  the  Government 
to  be  erroneous,  heretical,  or  unjust,  whereby  the  manner  of  it  is 
called  in  question,  is  treason — a  proposition  that  would  have 
greatly  extended  the  law  of  constructive  treason. 

Peacharn's  and  Williams'  cases  are  the  point  at  which  the  up- 
ward limit  of  constructive  treason  was  reached;  for,  strange  as  it 
may  appear,  with  one  or  two  exceptions  we  find  the  decisions  in 
Charles's  reign  rather  tending  the  other  way.  Although  in  James's 
reign  it  was  settled  law  that  words  were  treason,  in  Charles  J.'s 
reign  it  was  laid  down  by  all  the  Judges  that  "unless  by  the  force 
of  some  particular  statute  no  words  were  treason3,  and  that  there 
is  no  treason  at  this  day  but  by  the  Statute  25  Edward  III." 
Charles  I.'s  reign  is  remarkable  as  having  seen  the  last  attempt 
to  revive  the  jurisdiction  of  the  Court  of  the  Lord  High  Constable 
in  cases  of  treason4.  Nothing  came  of  it,  but  it  deserves  mention 
as  the  last  instance  of  the  exercise  of  that  appeal  to  single  combat 
in  the  case  of  treason  which  had  at  one  time  been  so  popular. 

In  Bensted's  case5  the  Judges  extended  the  law  of  constructive 
treason  in  such  a  way  that  even  Crown  lawyers  under  Charles  II. 

1  P.  420.  2  P.  426.  3  Pine's  case,  p.  439. 

4  Lord  Kea's  case,  p.  447.  5  P.  477. 
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doubted  its  BoundneM.  It  is  said  to  have  been  then  held  that 
i:"iiiu'  (o  L:mibeth  to  surprise  the  Archbishop,  who  was  a  Privy 
Councillor,  was  treason.  It  would  however  seem  that  the  treason 
in  this  case  was  from  the  conduct  of  the  mob  and  that  it  fell  within 
the  head  of  treason  of  levying  war.  It  was  also  said  in  the  case 
that  if  a  person  broke  prison  in  which  traitors  were  confined  he 
was  guilty  of  treason,  whether  he  knew  there  were  traitors  there 
or  not.  A  proposition  so  monstrous,  that  all  subsequent  writers 
have  denied  it  being  good  law. 

Charles's  own  trial !  can  hardly  be  dealt  with  under  ordinary 
rules  :  the  whole  thing  was  so  utterly  illegal  that  it  is  difficult  to 
say  anything  on  the  legal  aspect  of  it.  The  position  that  a  King 
can  commit  treason  against  his  people  at  all  was  an  extension  of  the 
law  beyond  anything  that  had  yet  been  laid  down,  except  perhaps 
the  doctrine  in  Lord  Strafford's  case  that  a  design  to  overturn  the 
fundamental  Government  of  the  realm  is  treason.  But  the  prin- 
eiple  that  the  King  can  do  no  wrong  would  seem  conclusively  to 
shew  that  according  to  the  theory  of  the  law  the  King  could  not 
commit  treason.  Granting  he  could  do  so,  and  that  the  King  could 
be  tried,  he  was  at  least  entitled  to  be  fairly  tried  before  a  properly 
constituted  Court,  and  this  was  precisely  what  Charles  was  not. 
Had  he  been  so  King  Charles  the  Martyr  would  probably  never 
have  been  one  of  the  saints  in  the  Anglican  Calendar. 

The  Commonwealth  produced  a  change  in  the  law  as  to  treason. 
The  Kingly  office  being  abolished,  the  offence  of  treason  now  be- 
came legally  identical  with  what  the  Crown  lawyers  had  been  try- 
ing to  make  it8.  The  established  Government  took  the  place  of  the 
.  and  any  conspiracy  against  the  established  Government  was 
held  to  be  treason  under  the  act  of  Edward  III. ;  and  it  was  probably 
tli is  state  of  things  that  brought  about  the  confusion  we  so  often 
subsequently  find  in  conspiracies  to  levy  war  and  conspiracies  to  sub- 
vert the  Government,  both  being  held  to  be  treason  within  the  com- 
passing the  King's  death.  Various  special  matters  were  also  made 
treason.  What  the  prisoners  complained  of  most  was  that  instead 
of  bring  tried  by  the  ordinary  tribunal  of  a  jury,  a  special  court 
called  the  High  Court  of  Justice  of  which  the  members  were  both 

1  L\  502.  «  See  ordinances  of  1640,  cap.  44,  post,  p.  588. 
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Judges  and  jurors  was  appointed  for  trials  for  treason.  This  pro- 
bably was  the  result  of  Lilburne's  case l,  as  there  the  Govern- 
ment found  that  juries  could  not  be  depended  on  to  return  such 
verdicts  as  they  wished.  But  it  deprived  the  prisoner  of  his 
right  of  challenge  and  other  securities  that  the  law  gave  him. 
Although  the  trials  were  illegal,  yet  the  prisoners  as  a  rule 
received  a  better  treatment  from  the  hands  of  the  High  Court  of 
Justice  than  they  did  from  the  legal  courts.  Conscious  of  the 
illegality  of  their  constitution,  the  members  did  their  best  to  make 
it  appear  that  the  prisoners  had  nothing  of  which  to  complain;  they 
did  not  succeed  in  this,  as  prisoner  after  prisoner  protested  against 
being  deprived  of  rights  which  he  considered  as  his  birthright;  and 
the  administration  of  justice  by  these  novel  tribunals  has  cast  a 
slur  upon  the  whole  administration  of  justice  during  the  Common- 
wealth. 

The  law  of  treason  as  it  existed  at  the  Restoration  was  a 
highly  artificial  system  purporting  to  be  founded  on  a  statute 
passed  three  hundred  years  before  for  wholly  different  objects 
and  under  wholly  different  circumstances,  but  in  reality  resting 
upon  the  decisions  of  Judges  who  were  bent  on  moulding  the  law 
as  it  was,  into  conformity  with  their  views  of  the  law  as  it  ought 
to  be.  Their  aim  was  to  create  a  system  under  which  any  person 
who  was  obnoxious  to  the  Crown  could  be  punished  as  a  traitor, 
whether  his  offence  was  political  or  religious.  This  system  that 
had  been  building  for  so  long,  which  had  been  elaborated  with  so 
much  care,  was  now  complete.  Did  it  effect  the  objects  for 
which  it  had  been  called  into  existence?  The  answer  to  that 
question  is  the  history  of  the  law  of  treason  during  the  reign  of 
Charles  II. 
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CHAPTER  I. 


EDWARD   III. 

(1327—1377.) 

Law  of  treason  in  Edward  III.'s  reign— Accroaching  the  royal  power— 
Sir  John  Gerberge's  case — Peter  Thorpe's  case — Benefit  of  clerjry 
in  cases  of  treason — Petition  of  the  Commons  in  25  Ed.  III.  as  to 
accroaching  the  royal  power — John  at  Hill's  case — Dispute  as  to  for- 
feitures— Petition  as  to  law  of  forfeiture,  25  Ed.  III. — Answer  to  the 
petition— Object  of  the  Commons — Stat.  25  Ed.  III.  St.  5,  c.  2 — 
Object  of  Act— Benefit  of  clergy,  Stat.  25  Ed.  III.  St.  3,  c.  4 — Piracy 
—Doctrine  of  allegiance  in  treason— Forfeiture  of  estates  of  traitors 
dying  before  attainder— Stat.  34  Ed.  III.  c.  12 — Effect  of  Act— Sir 
John  Fit  /.waiter's  case— Nicholas  Unmdish's  case — Abbot  of  Bruer's 
case — Petit  treason. 

ALTHOUGH  none  of  the  editions  of  the  "State  Trials"  contain 
any  proceedings  for  treason  under  Edward  III.  except  those 
that  took  place  in  Parliament,  yet  various  cases  are  to  be  found 
in  the  books  of  trials  for  treason  during  this  reign.  As  is 
well  known,  it  was  the  great  extension  given  to  the  crime 
of  treason  by  the  judges  in  the  first  half  of  Kd ward's  reign 
that  gave  rise  to  the  celebrated  Statute  of  Treasons,  which 
declared  \\hat  oll'ences-  should  for  the  future  be  considered 
treason,  and  settled  in  what  cases  the  Crown,  and  in  what 

;he  niesne  lord  of  the  tenant,  were  to  be  entitled  to! 
the  forfeitures.  That  Statute,  it  is  said,  introduced  110  new 
treasons1,  nor  did  it  exhaust  the  list  of  existing  treasons;  it 
only  specified  those  in  which  the  King  was  to  have  the  for- 
feitures :  indeed,  it  is  stated  that  many  acts  that  had  before  been 
accounted  treason,  and  which  were  not  enumerated  as  treasons 
in  that  Act,  e.g.  Breaking  prison  by  a  traitor,  were  still  con- 
tinued l»v  the  courts  to  be  construed  treasons,  notwithstanding 
the  strict  injunction  of  the  Statute.  "Accroaching  the  Koyal 

I 
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power" — a  term  that  might  mean  anything  the  Judges  chose 
to  include  in  it — appears  to  have  been  the  great  charge  against 
most  of  the  persons  who  were  at  that  time  accused  of  treason. 
It  was  the  charge  against  the  Spencers  in  Edward  II. 's  reign, 
against  Roger  Mortimer  in  the  4  Edward  III.,  and  under  this 
name,  as  Lord  Hale  states,  "  before  the  Statute  25  Edward  III., 
the  crime  of  treason  was  so  arbitrary  and  uncertain,  that 
almost  every  offence  that  was,  or  seemed  to  be,  a  breach  of 
the  faith  or  allegiance  due  to  the  King,  was  by  construction 
and  consequence  and  interpretation  raised  into  the  offence 
of  High  Treason1." 

This  state  of  things  at  last  became  so  bad  that  Parliament 
considered  it  to  be  a  grievance,  and  petitioned  against  it.  The 
case  of  Sir  John  Gerberge  in  the  21  Edward  III.  is  said  to 
have  caused  the  first  petition  on  the  matter.  Sir  John  was 
indicted  for  that  he  and  others  at  Royston  rode  armed  on  the 
King's  highway  with  his  sword  drawn  in  his  hand,  and  in 
a  warlike  manner  (modo  guerrino)  assaulted  and  took  prisoner 
William  de  Botelistbrd,  kept  him  pris-ner  until  he  paid  the 
sum  of  ,£90,  and  also  took  away  his  horse,  the  said  Sir  John 
thereby  usurping  to  himself,  within  the  Kind's  realm,  the  King's 
royal  power,  contrary  to  his  allegiance  to  the  King,  and  to  the 
prejudice  of  the  King's  right.  He  prayed  his  clergy,  but  this  was 
refused,  as  clergy  was  held  not  to  be  allowed  in  cases  of  sedition 
against  the  laws  and  custom  of  the  realm.  He  then  refused  to 
plead,  and  was  not  put  to  the  peine  forte  et  dure,  but  to 
penance.  Two  of  his  companions  who  pleaded  not  guilty,  were 
however  convicted  and  sentenced  to  be  drawn  and  hung. 

In  the  same  year  occurred  Peter  Thorpe's  case.  He  had  been 
indicted  and  outlawed  for  divers  felonies  and  treason,  for  ^oing 
to  Little  Yarmouth  and  Gorleston  with  banners  displayed  as  in 
war,  breaking  open  houses,  feloniously  taking  away  various 
goods,  and  also  five  ships  that  had  been  prepared  and  fur- 
nished with  supplies  for  going  with  the  King  011  his  wars. 
Thorpe  on  being  asked  why  judgment  of  outlawry  should 
not  be  passed  against  him,  pleaded  his  clergy,  but  the  court 
held  that  according  to  the  laws  and  custom  of  the  kingdom 
in  such  a  case  as  this,  privilege  of  clergy  did  not  apply,  so 
Thorpe  was  sentenced  to  be  drawn  and  hung  as  a  traitor. 

Sir  John  Gerberge's  case  caused  the  Commons  to  petition  for 
a  declaration  as  to  the  Law  of  treason.  Accroaching  treason, 
although  it  had  been  common  enough  in  cases  before  Parlia- 
ment, seems  not  till  this  case,  as  a  rule,  to  have  been  an  offence 
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tried  lirfoiv  tlir  ordinary  courts.  In  the  same  year,  21  Edward 
III..  1  •"•  I S  tin-  following  petition  was  therefore  presented. 

"Item  prie  le  commen  qe  come  ascuns  des  justices  en  place 
devant  eux  ore  de  novel  ont  adjudges  pur  treason  accrochment 
de  royal  poer  pry  le  dit  commen  que  le  point  soit  desclare 
en  ceo  parlement  en  quele  case  ils  accrochent  royal  poer  per 
t[\n'i  les  seigneurs  perdent  lour  profit  de  le  forfeiture  de  lour 
1 1 -in -i its  et  les  arreynes  benefice  de  seint  esglise." 

"  Uo1  En  les  case  ou  tiel  judgments  sont  rendus  sont  les  points 
des  tieux  treasons  et  accrochments  declares  per  mesmes  les  judg- 
ments." 

In  the  same  year  it  had  been  held  that  an  appeal  of  treason 
lay  for  killing  one  of  malice  prepense,  that  was  sent  in  aid  of 
v  ing  in  his  wars  with  certain  men  at  arms. 

In  the  next  year  John  at  Hill  was  indicted  and  attainted  of 
treason,  for  killing  one  Adam  Walton,  a  messenger  of  our  Lord 
tin'  Kin-,  sent  to  carry  out  his  orders1.  Upon  this  case  an 
important  point  as  to  forfeiture  arose.  The  King  had  granted 
to  the  Master  of  St  Leonards  "Omnia  bona  et  catalla  tenentium 
suonim  t'uu'itivorum  et  felonum  qualitercunque  damnatorum." 
John  at  Hill  was  a  tenant  of  the  Master  of  St  Leonards,  and 
tin-  Master  claimed  the  goods  of  John  on  his  conviction  by  virtue 
of  this  general  grant.  The  court  however  held  that  he  was  not 
entitle!  to  them,  but  that  they  went  to  the  King  as  the  Judges 
had  held  the  offence  to  be  treason. 

This  decision  must  have  produced  a  great  effect.  The  Master 
of  St  Leonards  was  not  the  only  person  to  whom  the  King 
had  granted  the  forfeitures  of  his  tenants ;  such  grants  were 
very  common,  and  most  of  them  had  been  paid  for  by  the 
grantees,  or  by  those  under  whom  they  claimed,  at  their  full 
value ;  if  therefore  they  could  be  deprived  of  their  property  by 
the  judges  holding  an  offence  to  be  treason,  then  having  regard 
to  what  might  be  held  to  be  treason  under  the  head  of  "Ac- 
croaching royal  power,"  their  property  was  no  longer  safe.  It 
therefore  became  of  vital  importance  to  the  grantees  to  have  the 
crime  of  treason  fixed  by  some  law,  so  that  they  might  know 
when  the  forfeitures  would  go  to  the  King  and  when  to  them- 

Sl'lvrs. 

Accordingly  in  the  Parliament  25  Edward  III.,  the 
Commons  presented  the  following  petition : 

"Item  come  les  justices  nostre  seigneur  le  roy  assignes  en 
di verses  countees  ajuggent  les  gents  qe  sont  empeches  devant 
•  •MX  « Dme  treitors  par  divers  causes  disconus  a  la  comen  estre 
treison  qe  plese  a  nostre  seigneur  le  roy  par  son  counsel  et  par 

»  22  Ass.  49. 
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les  graimts  et  sages  de  la  terre  declarer  les  points  de  treson  eii 
cest  present  Parlement." 

To  this  Petition  was  given  the  following  answer : 
"Ro'  Quant  a  la  petition  touchaiit  treison  nostre  seigneur  le 
roy  ad  fait  declarer  les  articles  de  ycele  en  manner  qe  ensuit ; 
cest  assay  oil*  en  case  quant  home  face  compaser  ou  ymaginer  la 
mort  nostre  seigneur  le  roy  ou  madame  sa  compaigne  ou  de  lour 
fitz  primer  et  heir  ou  si  home  violast  la  compaigne  le  roi  et  lu 
eisne  fille  le  roy  nient  marie  et  la  compaigne  a  leisne  fitz  et 
heire  du  roi  ;  et  si  home  leve  de  guerre  centre  nostre  seigneur  le 
roy  en  son  royalme  ou  soit  adhereant  as  enemies  nostre  seigneur 
le  roy  en  le  royalme  donant  a  eux  eide  et  confort  en  son  royalme 
ou  par  aillours  et  de  ceo  provablement  soit  atteint  de  overt  fait  par 
gents  de  lour  condicion  Et  si  home  contreface  le  grant  seale  le 
roy  ou  sa  monoie  et  si  home  apporte  fausse  moiioie  en  cest 
royalme  contrefait  a  la  monoie  dengleterre  si  come  la  monoie 
appellee  Lusseburgh  ou  autre  semblable  a  la  dite  monoie  dengle- 
terre sachant  la  monoie  estre  fausse  pur  marchander  ou  paiement 
faire  en  deceit  nostre  seigneur  le  roy  et  de  son  people  Et  si  home 
tuast  chancellor,  treasurer,  ou  justice  nostre  seigneur  le  roi  del 
un  baunk,  ou  del  autre,  justice  eii  eir  des  assisez  et  de  touz 
auters  justices  assignez  a  oyer  et  terminer  esteantz  en  lour 
places  eiifesaiit  lour  office  Et  fait  a  entendre  qe  en  les  cases 
susnomees  doit  estre  ajuggee  treisonce  que  estent  a  nostre 
seigneur  le  roi  et  a  sa  royale  majeste  et  de  tiels  maneres  de 
treison  la  forfeiture  des  escheets  appertient  a  nostre  seigneur  le 
roy  sibien  des  terres  et  tenementz  tenuz  des  auters  come  de  lui 
mesme :  ouesque  ceo  il  y  ad  autre  manere  de  treison  cest  assa- 
voir  quant  un  servant  tue  son  mestre  une  feme  qe  tue  son 
baron  quant  home  secular  ou  de  religion  tue  son  prelate  a  qi  il 
doit  foi  et  obedience  et  tiel  manere  de  treison  doun  forfeiture 
des  escheets  a  chescun  seigneur  de  son  fee  propre  Et  pur  ceo 
qe  plusiors  autres  cas  de  semblable  treison  purront  eschaier  en 
temps  avenir  queux  home  ne  purra  penser  ne  declarer  en  pre- 
sent assentu  est  qe  qui  autre  cas  suppose  treison  qe  nest  especi- 
fietz  perarnont  aveigne  de  novel  devant  ascun  justices  demoerge  la 
justice  sanz  aler  a  Juggement  de  treison  tantque  per  devant 
nostre  seigneur  le  roy  et  son  parlement  soit  la  cause  monstre  et 
declare  le  quel  ceo  doit  estre  ajuggee  treson  ou  aut'  felonie ;  et  si 
par  cas  ascun  home  de  cest  Royalme  chivache  armee  descovert 
ou  secretment  ad  gentz  armez  contre  ascun  autre  pur  lui  tuer 
ou  desrobber  ou  pur  lui  prendre  et  retener  tanque  il  face  fyn  ou 
raunceon  pur  sa  deliverance  avoir  nest  pas  lentent  du  roy  et  du 
son  conseil  qe  en  tiel  cas  soit  ajugge  treison  einz  soit  ajugge 
felonie  ou  trespass  solonc  la  ley  de  la  terre  auncienement  usee  et 


ITT. 


ceo  qe  le  cas  demand    Et  si  en  tiel  cas  ou  autre  sembla- 

ol.-vant  ct-s  licinvs  ascun  justice  eit  ajugge  treison  ct  par 
cause  Irs  trnvs  «-t  trnnnentz  devenuz  en  la  maine  nostre 
1.-  roi  coim»  forfait/  rient  les  cheifes  seignours  de  fee  lour 
<lrs  trnomentz  de  eux  tenuz  le  quel  qe  les  tenementz 
<Mi  la  maine  le  roi  ou  en  main  dautres  par  doun  ou  en 
autiv  mannriv  Savant  toutes  fois  a  nostre  seigneur  le  roi  Ian 
•  •t  lr  wast  H  autivs  forfeitures  des  chatelx  qe  a  lui  atteint  en 
susnomez  et  que  briefs  de  scire  facias  vers  les  terre 
ti'iiants  soient  grantez  en  tiel  cas  sanz  autre  original  et  sanz 
alourr  la  protection  nostre  seigneur  le  roi  en  la  dite  suyte  et 
'!••  Irs  terres  qe  sont  in  la  maine  le  roi  soient  grantes  briefs  as 
\  is,  -.nits  des  countees  la,  ou  les  terres  serront  de  ouster  la  maine 
sanx  autiv  di-laie." 

I'IMJII  this  Petition  and  answer  the  Statute  of  Treasons  was 
drawn  up,  and,  as  will  be  seen  from  the  words  of  the  answer  and 
tin-  cin  uinstances  that  preceded  it,  the  Commons  were  desirous 
to  have  two  things  done,  (1)  To  take  away  the  power  from  the 
.ludu'-'s  of  try  in  IT  in  the  ordinary  courts  cases  of  accroaching  the 
Royal  power,  and  thus  prevent  thorn  declaring  whatever  they 
I  to  be  treason;  (2)  To  have  it  clearly  settled  when,  and 
in  what  rasi  s.  the  forfeiture  went  to  the  Crown  and  when  to 
the  Lords.  The  text  of  the  Statute  25  Edward  III.,  as  drawn 
up  and  entered  on  the  Statute  roll,  differs  little  from  the  Petition 
and  answer.  It  is  as  follows  ',  the  words  in  italics  not  being  in 
the  Petition  : 

"  A  iixint  pur  ceo  qe  diverses  ojnnions  ount  este  einz  ces 
lieures  qen  cas  quant  il  avient  doit  estre  dit  treson  et  en  qucl  cas 
LQ  Roy  a  la  requ^ste  des  seiynours  et  de  la,  Communalte 
a  I  f't'if  <  />;•/,  tr/.<nient  qe  ensuit  Cest  assavoir 

"Quant  home  fait  compasser  on  imaginer  la  mort  nostre 
siMLrniour  le  roy  Madame  sa  coinpaigne  ou  de  lour  fitz  eigne  et 
hrir 

"  Ou  si  home  violast  la  compaigne  le  roy  ou  leisnesce  fille 
le  roy  nicnt  mane  ou  la  compaigne  leisne  fitz  et  heir  le  roy  ou 
si  home  leve  guerre  enconter  nostre  dit  seigniour  le  roy  en  son 
ivalnu'  on  soit  nl>/<ntf  [adherant]  as  enemies  nostre  dit  seigniour 
If  roy  en  son  realme  donnant  a  eux  aid  ou  comfort  en  son 
roialnie  ou  per  aylours  et  de  ceo  provablement  soit  attaint  de 
overt  fait  per  gentz  de  lour  condition  Et  si  homine  contre- 
face  le  grand  ou  privie  sealx  le  Roy  ou  sa  monye  Et  si  home 
apport  faux  money  en  cest  roialnie  counterfeit  al  mony  danu'li- 
si  come  la  money  apelle  Lus.-M-luirgli  ou  autre  semblable 
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a  la  dit  money  dangliterre  sachant  le  money  estre  faux  pur  mer- 
chander  ou  payment  faire  en  disceite  iiostre  dit  seignior  le  Hoy 
et  de  son  people 

"  Et  si  home  tuast  Chancellor  Treasurer  ou  Justices  nostre 
seignior  le  Roy  del  un  Banke  ou  del  autre,  Justices  in  eire  et 
d'assises  et  touts  auters  Justices  assignes  de  Oier  et  Terminer 
esteaunts  en  lour  places  en  fesant  lour  offices.  Et  soit  a  en- 
t  «Mi 1 1  re  que  les  cases  suisnomes  doit  estre  adjudge  treason  que  se 
extent  a  nostre  seigniour  le  Roy  et  sa  Roiall  Majisty  :  Et  de  tiel 
manner  de  Treason  la  forfeiture  des  escheates  appertenont  a 
nostre  seignior  le  Roy  cibien  des  terres  et  tenements  tenes  des 
auters  come  de  luy  mesme.  Et  ovesque  ceo  il  y  ad  un  auter 
manner  de  Treason  cestassavoir  quant  un  servant  tua  son 
meistre  ou  une  feme  tua  son  baron  ou  quant  home  seculer  ou  de 
religion  tua  son  prelate  a  que  il  doit  foye  et  obedience  Et  de 
tiel  manner  de  treason  la  forfeiture  des  escheats  appert&nant  a 
chescun  seignior  de  son  fee  proper.  Et  pur  ceo  que  plusiers 
auters  cases  de  semblables  Treason  purront  escheer  en  temps  ;i 
vener  queux  home  ne  purra  penser  ne  declarer  en  present  assentu 
est  qe  si  autre  cas  supposee  treson  qe  nest  especiiie  par  amount 
assigne  de  novel  devant  ascunes  Justices  demoerge  la  Justice 
saunz  aler  au  juggement  de  treson  tanqe  par  devant  nostre 
seignour  le  roi  en  son  parlement  soit  le  cas  moustree  et  <les- 
claree  le  quel  ceo  doit  estre  ajugge  treson  ou  autre  felonie.  Et 
si  par  cas  ascun  homme  de  cest  roialme  chivache  arme  descovert 
ou  secrement  od  gentz  armees  contre  ascun  autre  pur  lui  tuer 
ou  derober  ou  pur  lui  prendre  et  retenir  tanquil  face  fyii  ou 
raunceon  pur  su  deliverance  avoir  nest  pas  lentent  du  roi  et  de 
sonconseil  qe  en  tiel  cas  soit  ajugge  treson  einz  soit  ajugge  felonie 
ou  trespas  solonc  la  lei  de  la  terre  auncienement  usee  et  polonc 
ceo  qe  le  cas  demand  Et  si  en  tien  cas  ou  autre  semblable 
devant  ces  heures  ascune  justice  eit  ajugge  treson  et  par  celle 
cause  les  terres  et  tenemenz  soient  devenuz  en  la  main  nostre 
seignour  le  roi  come  forfaitz  eient  les  chiefs  seignours  de  fee 
lours  eschetes  des  tenemenz  de  eux  tenuz  le  quel  les  tene- 
menz soient  en  la  main  nostre  seignour  le  Roi  ou  en  la  main 
des  autres  par  doun  ou  en  autre  manere  sauvant  totefoitz 
a  nostre  seignour  le  Roi  Ian  et  le  wast  et  autres  forfeitures 
des  chateux  qe  a  lui  attenent  en  les  cases  suisnomez  et  qe 
briefs  de  scire  facias  vers  les  terres  tenantz  soient  grantez  en 
tieu  cas  saunz  autre  originale  et  saunz  allouer  la  protection 
nostre  seignour  le  roi  en  la  dite  seute  &c  qe  de  les  terres  qe 
sont  en  la  main  le  roi  soit  grante  brief  as  vioontes  des  countees 
la  ou  les  terres  seront  de  ostier  la  main  le  roi  saunz  outre 
delaie." 


Edward  III. 


Translation. 

Item  whereas  clivers  opinions  have  been  before  this  time  in 
what  cases  treason  should  be  laid  and  what  not  The  King  at 
the  request  of  the  Lords  and  of  the  Commons  hath  made  a 
di -i- la  ration  in  the  manner  as  hereafter  followeth  that  is  to  say 
When  a  man  does  compass  or  imagine  the  death  of  our  Lord 
the  King  or  of  our  Lady  the  Queen  or  of  their  eldest  son  and 
heir  or  if  a  man  do  violate  the  King's  companion  or  the  King's 
eldest  daughter  unmarried  or  the  wife  of  the  King's  eldest  son 
and  heir  Or  if  a  man  do  levy  war  against  our  Lord  the  King  in 
his  realm  or  be  adherent  to  the  King's  enemies  in  his  realm 
giving  to  them  aid  and  comfort  in  the  realm  or  elsewhere  and 
thereof  be  provably  attainted  of  open  deed  by  the  People  of 
their  condition  And  if  a  man  counterfeit  the  King's  great  or 
privy  seal  or  his  money  and  if  a  man  bring  false  money  into 
this  realm  counterfeit  to  the  money  of  England  as  the  money 
called  Lushburgh  or  other  like  to  the  said  money  of  England 
knowing  the  money  to  be  false  to  merchandise  or  make  pay- 
ment in  deceit  of  our  said  Lord  the  King  and  of  his  people 
And  if  a  man  slay  the  Chancellor,  Treasurer,  or  the  King's 
Justice  of  the  one  bench  or  the  other,  Justices  in  Eyre,  or 
Justices  of  Assize,  and  all  other  Justices  assigned  to  hear  and 
determine  being  in  their  places  doing  their  offices  And  it  is  to 
be  understood  that  in  the  cases  above  rehearsed  that  ought  to 
be  judged  treason  which  extends  to  our  Lord  the  King  and  his 
royal  Majesty  And  of  such  treason  the  forfeiture  of  the  escheats 
pertaineth  to  our  Lord  as  well  as  of  the  land  and  tenements 
holden  of  other  as  of  himself  And  moreover  there  is  another 
manner  of  treason  (that  is  to  say)  when  a  servant  slayeth  his 
master  or  a  wife  her  husband  or  when  a  man  secular  or  re- 
ligious slayeth  his  prelate  to  whom  he  oweth  faith  and  obedi- 
ence And  of  such  treason  the  escheats  ought  to  pertain  to 
every  Lord  of  his  own  fee  And  because  that  many  other  like 
cases  of  treason  may  happen  in  time  to  come  which  a  man 
cannot  think  or  declare  at  this  present  time  it  is  accorded  that 
if  any  other  case  supposed  treason  which  is  not  above  specified 
doth  happen  before  any  Justices,  the  Justices  shall  tarry  without 
going  to  judgment  of  the  treason  till  the  cause  be  shewed  and 
declared  before  the  King  and  his  Parliament  whether  it  ought  to 
be  judged  treason  or  other  [else]  felony  And  if  percase  any  man 
of  this  realm  ride  armed  covertly  or  secretly  with  men  at  arms 
against  any  other  to  slay  him  or  rob  him  or  take  him  or  retain 
him  till  he  hath  made  fine  or  ransom  for  to  have  his  deliverance 
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it  is  not  the  mind  of  the  King  nor  his  council  that  in  such 
case  it  shall  be  judged  Treason  but  shall  be  judged  felony  or 
trespass  according  to  the  law  of  the  land  of  old  time  used  and 
according  as  the  case  requireth  And  if  in  such  case  or  other 
like  before  this  time  any  Justices  have  judged  treason  and  for 
this  cause  the  Land  and  tenements  have  come  into  the  King's 
hand  as  forfeits  the  chief  Lords  of  the  fee  shall  have  the 
escheats  of  the  tenements  holden  of  them  whether  that  the 
same  tenement  be  in  the  King's  hands  or  in  others  by  gift  or 
in  other  manner,  saving  always  to  our  Lord  the  King  the  year 
and  the  waste  and  the  forfeiture  of  chattels  which  pertain  to 
him  in  the  cases  above  named  And  that  writs  of  scire  facias 
be  granted  in  such  case  against  the  Land  tenant  without  other 
original  and  without  allowing  any  protection  in  the  said  suit 
And  that  of  the  lands  that  be  in  the  King's  hands  "Writs  be 
granted  to  the  Sheriffs  of  the  Counties  where  the  lands  be  to 
deliver  them  out  of  the  King's  hands  without  delay." 

It  will  be  seen  from  this  Statute  that  not  only  was  it  at- 
tempted to  prevent  any  such  decision  as  that  in  Sir  John 
Gerberge's  case  for  the  future,  but  that  the  Lords  were  desirous 
to  undo  what  had  been  done  in  that  and  other  cases  and  to 
recover  the  forfeitures.  The  fact  of  the  King  yielding  and 
giving  up  those  forfeitures  is  a  remarkable  instance  of  the  effect 
these  recent  trials  for  treason  must  have  produced. 

Gerberge's  case  and  Thorpe's  case  also  gave  rise  to  another 
Statute  of  the  same  year,  but  earlier  in  point  of  date.  The 
Archbishop1  and  other  Bishops  of  the  province  of  Canterbury 
had  delivered  various  Petitions  to  the  King  "upon  and  for 
certain  grievances  which  they  alleged  to  be  done  to  the  Holy 
Church  and  to  the  Clergy  against  the  privileges  of  the  Holy 
Church,"  and  among  these  grievances  was  the  fact  that  "secular 
Clerks  as  well  Chaplains  as  other  Monks  had  been  drawn 

|  and  hanged  by  award  of  secular  Justices  in  prejudice  of  the 
franchise  of  the  Holy  Church  and  in  oppression  of  the  jurisdic- 
tion thereof2."  It  was  therefore  enacted  by  the  25  Ed.  III.  St.  3, 
c.  4,  "that  all  manner  of  Clerks  as  well  secular  and  religious  which 
should  be  from  thenceforth  convict  before  the  secular  Justices 
for  any  treason  or  felonies  touching  other  persons  than  the 
King  himself  or  his  Royal  Majesty,  should  from  thenceforth 

I  freely  have  and  enjoy  the  privilege  of  the  Holy  Church,  and 
should  be  without  any  impeachment  or  delay  delivered  to  the 
Ordinaries  demanding  them.  And  for  the  punishment  and  safe 

1  Simon  of  Sudbury. 

2  Preamble  to  Statute  25  Ed.  III.  St.  3,  c.  4. 
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keeping  of  such  Clerks  otlenders  which  so  should  be  delivered 
to  the  ordinaries,  the  Archbishop  promised  tin-  King  that  he 
would  make  a  convenient  ordinance  whereby  they  should  be 
safely  kept  and  duly  punished,  so  that  no  Clerk  should  take 
courage  to  otl'end  for  default  of  correction1."  As  the  treasons 
against  the  King  and  his  Royal  Majesty  were  denned  in  the 
|uent  Statute  of  Treasons,  it  followed  as  a  consequence  of 
\et  that  to  these  treasons  benefit  of  clergy  did  not  apply, 
and  hence  it  came  to  be  asserted  as  a  general  proposition  that 
treason  was  not  clergyable. 

A  case  which  is  quoted  as  happening  in  the  40  Edward  III., 
though  'it  would  seem  to  have  happened  before  1350,  25 
I'M  ward  III.,  as  it  is  doubtful  if  piracy  was  treason  after  that 
statute,  deserves  notice,  as  it  illustrates  the  connection  between 
treason  and  allegiance.  A  ship  commanded  by  a  Norman  cap- 
tain, but  manned  by  English  sailors,  was  engaged  in  piracy 
on  the  high  seas.  On  the  ship  being  taken,  the  English 
sailoi-s  were  convicted  and  attainted  of  treason,  but  the  Norman 
captain  was  attainted  of  felony  only,  because  it  could  not  be 

i  he  had  acted  contra  leyentiae  suae  drMtum2. 

The  question  of  forfeiture  still  seems  to  have  worked  in  the 
minds  of  the  Commons.  Disputes  arose  between  the  King's 
ttors  and  the  Lords  upon  the  question,  If  a  man  pre- 
sumed to  be  guilty  of  treason  died  seised  of  lands,  who  was 
entitled  to  them?  Was  it  the  King,  as  the  deceased  was  a 
traitor,  or  the  heir  of  the  deceased,  as  he  had  never  been  legally 
convicted  ]  The  escheators  acting  for  the  King  assumed  that 
a  trial  was  unnecessary,  the  fact  of  the  treason  being  sufficient. 
The  heirs  of  the  dead  man  relied  on  the  rule  that  no  one  is 
guilty  until  he  is  legally  convicted,  and  on  the  words  in  the 
Stat  ute  25  Edward  III.,  " provablement  soit  atteint"  In  the  34th 
Edward  III.,  the  Commons  accordingly  petitioned  against  this 
I  iraet  ice  of  the  escheators,  and  the  petition  gave  rise  to  the  Statute 
.'U  I-M ward  III.  c.  12,  which  recites,  "Whereas  the  Commons 
have  complained  them  of  escheators  which  by  colour  of  their 
office  have  seised  divers  lands  and  tenements  as  forfeit  to  the 
Kinir  for  treason  surmised  in  dead  persons  which  were  never 
attainted  of  treason  in  their  lives,  the  King  thereof  hath  good 
regard:  but  because  he  and  his  progenitors  have  been  seised  of 
the  forfeitures  of  wars  of  all  times,  the  King  will  not  exclude 
bimself  of  such  right  whereof  he  found  his  Crown  seised,  and 
will  continue  his  ri^ht  of  such  forfeitures  fallen  in  his  time 
and  in  the  time  of  his  father,  in  the  manner  as  hath  been  used." 

1  25  Ed.  III.  St.  3,  c.4.         «  40  Ass.  25,  1  Hale.  P.  C.  100, 154. 
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'  "Nevertheless  of  his  special  grace  he  will  and  granteth  that  of 
such  forfeitures  fallen  in  the  time  of  his  grandfather  and  all 
his  progenitors  before,  as  soon  as  an  inquest  shall  be  thereof 
returned  in  the  Chancery  by  the  escheators  or  others  which 
have  power  to  inquire,  that  the  tenant  shall  not  be  put  out 
of  his  possession,  but  shall  be  warned  by  a  scire  facias  to  be 
at  a  certain  day  to  answer  to  his  scire  facias  if  he  will ;  and  if 
any  such  forfeiture  be  now  or  shall  be  seised,  that  the  King's 
hand  shall  be  out  thereof  (qe  la  main  le  Roi  ent  soit  ouste). 
So  always  that  in  all  other  cases  of  forfeiture  of  treason  for 
dead  persons  not  attainted  or  judged  in  their  lives,  their  heirs 
j  nor  their  land  tenants  shall  not  be  impeached  or  challenged, 
|  nor  of  any  other  forfeiture  except  the  forfeitures  in  old  times 
judged  after  the  death  of  the  persons  by  presentment  in  Eyre  or 
in  the  King's  Bench,  as  of  felons  of  themselves  and  others." 

Lord  Coke,  speaking  of  this  Act,  says1,  "It  saves  nothing 
to  the  King  but  that  which  was  in  esse  and  pertaining  to  the 
King  at  the  making  of  the  Act."  It  therefore  appears  that  the 
law  for  the  future  was,  that  there  should  be  no  forfeiture  ex- 
cept after  attainder,  and  that  therefore  if  a  traitor  was  killed  in 
battle,  or  died  in  prison,  no  forfeiture  accrued3. 

It  seems  doubtful  how  far  this  Statute  was  kept,  for  in  the 
50th  Edward  III.  we  find  a  petition  of  the  Commons  that  none 
of  the  king's  officers  may  seize  lands  or  tenements  of  persons  not 
attainted  of  treason  or  felony  in  their  lifetime8. 

Lord  Hale4  seems  to  doubt  that  if  after  the  death  of  the 
Black  Prince  in  1376,  a  person  had  conspired  to  kill  Prince 
Richard  in  the  lifetime  of  Edward  III.,  such  a  conspiracy 
came  within  the  Statute  25  Edward  III.,  as  conspiring  against 
the  King's  eldest  son  and  heir,  and  high  treason,  and  concludes 
tli.it,  although  it  might  be  treason  within  the  intent  of  the  Act, 
yet  it  was  one  of  those  cases  that  should  be  left  for  Parliament 
to  decide  under  the  provision  in  the  25  Edward  III. 

The  effect  of  the  Statute  25  Edward  III.  was  shewn  in  Sir 
John  Fitzwalter's  case.  Sir  John  was  indicted  with  his  steward, 
William  Baltrip,  for  taking  men  by  force  and  detaining  them  till 
they  paid  fines  for  their  ransom,  for  exacting  and  extorting  money 
from  others,  and  for  several  great  and  enormous  riots,  misde- 
meanors, and  trespasses  attractando  sibi  regalem  potestatem,  in 
the  county  of  Essex.  Sir  John  surrendered  and  was  sent  to 
the  Tower.  Baltrip  was  outlawed  :  he  afterwards  pleaded  the 
king's  pardon  'profeloniis,  conspiratione,  manutentia  et  trans- 
gressionibus  praedictis,  necnon  pro  utlagariis  occasione  praemis- 

1  3  Inst.  12.  2  Jack  Cade's  case,  29  Hen.  VI.  cap.  1,  post  p.  30. 

3  Pet.  Parl.  50  Ed.  III.  73.  4  P.  C.  1'25. 
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sorum   in   ipsum    promulgatis ;'   and  upon   this   lie   was   dis- 
oiuurgecl 

Had  Sir  John  Gerberge's  case  been  still  law,  Sir  John  Fitz- 
walti-r  was  guilty  of  treason;  but  it  seems  from  this  case  that 
the  judges  regarded  the  Statute  of  25  Edward  III.  as  reversing 
Gerberge's  case.  Sir  John  Fitzwalter's  case  is  often  cited  as  an 
authority  for  the  proposition  that  riding  armed  with  men  at 
arms  upon  a  private  quarrel  or  design  is  not  a  levying  war 
against  the  King  within  the  Statute  25  Edward  III. 

Nicholas  Brandish,  a  servant  of  Sir  John  Fitzwalter,  was 
also  charged  with  others  to  the  number  of  1 00  or  more  as  being 
sent  by  Sir  John  Fitzwalter  armed  'platis,  gladiis,  botulariis, 
uivuliiis  i-t  sagittis  ad  modum  guerrae,'  to  seize  and  carry  away 
the  cattle  of  Thomas  Herbert  of  Harlow  from  lands  of  the  said 
Herbert,  which  he  did  not  hold  from  Fitzwalter  but  from  other 
Lords.  Brundish  seized  the  cattle  and  carried  them  away  to  Sir 
John  Fitzwalter's  Manor;  this  however  was  held  to  be  felony 
only,  and  the  accused  were  arraigned  for  felony,  not  treason. 

The  other  cases  of  high  treason  in  Edward  III.'s  reign 
that  call  for  notice  are  those  of  Chief  Justice  Thorp  ;  but  as  lie 
was  impeached  and  tried  in  Parliament,  its  consideration  is 
deferred  until  those  cases  which  were  tried  in  Parliament, 
and  a  case  in  the  38  Edward  III.  where  it  was  held  that 
adhering  to  the  King's  enemies  in  Scotland  was  only  felony,  and 
not  treason. 

A  case  arose  in  the  42  Edward  III.  1368  as  to  what  was 
treason  in  counterfeiting  the  King's  Seal.  The  Abbot  of  Bruer 
had  obtained  from  the  King  a  grant  under  the  great  seal  of  cer- 
tain lands  and  manors.  He,  for  some  reason  that  does  not  appear, 
struck  out  the  name  of  one  of  the  manors  and  inserted  another. 
This  was  decided  not  to  be  treason  under  the  Statute,  but  only  a 
great  misprision.  Indeed  it  seems  not  to  have  been  an  offence 
at  Common  Law,  for  the  Abbot  was  tried  before  the  King  and 
Council,  and  sentenced,  and  had  to  deliver  up  the  charter  to  be 
cancelled1. 

As  to  Petit  Treason,  it  was  held  by  Shard,  J.  that  a  servant 
who  left  his  master's  service  and  a  year  afterwards  murdered  his 
former  master  upon  a  quarrel  that  had  taken  place  during  the 
time  of  service  was  guilty  of  petit  treason  within  the  statute, 
and  for  this  the  servant  was  drawn  and  hung.  In  this  case 
the  judge  ordered  that  no  one  under  pain  of  imprisonment 
should  furnish  the  prisoner  with  a  hurdle  or  other  thing  to 
be  drawn  upon,  but  that  he  should  be  dragged  by  horses  out 
of  the  hall  where  judgment  was  pronounced  to  the  gallows*. 
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CHAPTER  II. 


RICHARD   II. 
(1377—1399.) 

Archbishop  of  York's  case — Riots  made  treason,  Stat.  5  Rich.  II.  c.  6 — 
Commission  of  reform — Council  at  Nottingham — Questions  to  and 
answers  of  the  Judges — Effect  of  answers — Extension  of  treason  by 
Stat.  21  Rich.  II.  c.  3— Effect  of  statute— Estates  tail  forfeited  for 
treason— Stat.  21  Rich.  II.  c.  4— Answer  of  Judges,  Stat.  21  Rich.  II. 
c.  12 — Stat.  21  Rich.  II.  c.  20 — Gomeney's  case — Weston's  case — John 
Imperiall's  case — Sir  Thomas  Talbot's  case — Riot,  when  treason. 

THE  only  cases  for  treason  to  be  found  in  this  reign  in  the 
"State  Trials"  are  those  against  the  Archbishop  of  York  and 
others,  against  Thomas  Fitz  Alan  Archbishop  of  Canterbury  and 
against  the  Duke  of  Gloucester ;  but  as  all  these  proceedings 
took  place  in  Parliament,  they  will  come  more  appropriately 
under  the  head  of  Impeachments  and  Trials  in  Parliament. 
Several  other  cases  however  deserve  notice. 

The  law  of  treason  was  increased  by  Statute  in  this  reign. 
The  first  occasion  was  in  1381,  when,  in  consequence  of  the 
alarm  created  by  the  late  disturbance  and  riots  by  the  villeins, 
an  Act  of  Parliament,  5  Richard  II.  St.  1,  c.  6,  was  passed,  which 
after  enacting  "that  all  manumissions  releases  and  other  bonds 
made  in  the  last  tumult  by  compulsion  should  be  void,"  went 
on  to  say:  "Ajicl  the  King  straitly  defeiideth  to  all  manner  of 
people  upon  pain  of  as  much  as  they  may  forfeit  against  him  in 
body  and  goods  that  none  from  henceforth  make  or  begin  any 
manner  of  riot  rumour  nor  other  like.  And  if  any  the  same  do 
and  that  duly  proved  it  shall  be  done  of  him  as  of  a  traitor  to 
the  King  and  his  said  realm."  This  was  repealed  by  the  Statute 
1  Henry  IY.  c.  10.  A  somewhat  similar  provision  was  made 
by  the  Statute  3  &  4  Edward  YI.  c.  5,  and  it  has  passed,  not  as 
treason  but  as  felony,  into  modern  law  under  the  form  of  the 
Riot  Act  1  George  I.  Stat.  1,  c.  5. 
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In  1387  the  celebrated  opinions  of  the  .Judges  were  delivered 
under  the  following  circumstances.  A  Commission  had  been 
appointed  at  the  instance  of  Parliament  in  l.'JS'i  tin?  10th 
Kichard  II.  after  the  impeachment  of  the  Archbishop  of  York 
and  the  Chancellor,  for  the  reform  of  the  government,  but 

I  in  reality  a  transfer  of  the  supreme  power  from  the 
K  iiuj  to  an  executive  council.  The  Commissioners  were  to  hold 
oilier  for  a  year,  to  reform  the  expenditure  in  the  Royal  house- 
hold and  the  realm,  to  inquire  into  the  revenue  and  the  expendi- 
ture, to  examine  into  all  defaults  and  misprisions  whereby  the 
King  was  injured  or  the  law  broken,  and  hear  and  determine 
all  cases  not  provided  for  by  law.  All  persons  were  to  obey 
the  Commissioners,  and  anyone  exciting  or  moving  the  King  t»» 
ke  the  commission  was  made  liable  to  heavy  penalties.  The 
c<- m mission  was  confirmed  by  the  Statute  of  the  10th  Richard  II. 
c.  1,  and  notice  of  it  sent  to  all  the  Sheriffs  of  England. 

Although  the  King  had  consented  to  this  commission,  from 
the  first  he  set  himself  to  oppose  its  execution.  The  example  of  £"»".;••' 
the  Provisions  of  Oxford  in  the  time  of  Henry  III.,  and  of  the 
-  in  that  of  his  great  grandfather,  justified  him  in 
taking  precautions,  but  not  in  resorting  to  the  measures  he  did. 
He  made  a  j »r« i^n-ss  through  the  country,  collected  adherents, 
and  did  what  he  could  to  form  a  party;  he  endeavoured  to  iii- 
•  he  Sheriffs  to  tamper  with  the  elections  for  the  next  Par- 
liament so  as  to  secure  a  majority  for  the  court,  he  called  out 
the  forces  of  the  Shires  in  his  favour,  and  first  at  Shrewsbury 
and  aft ei-wards  at  Nottingham  he  summoned  some  of  the 
•Judges  to  the  council  to  get  an  opinion  from  them  that  the 
Commission  was  illegal  and  not  binding  on  him.  On  the  25th 
August,  l.')S~.  a  council  was  held  at  the  Castle  at  Nottingham, 
when  the  celebrated  questions  were  put  to  the  Judges. 

The  Judges  present  at  Nottingham  were  Tresilian,  Chief 
Justice  of  the  Kinir's  Bench,  Belknap,  Chief  Justice  of  the 
Common  Pleas,  Holte,  Fulthorpe  and  Burgh,  puisne  Judges 
of  the  Common  Th  as,  and  one  of  the  King's  Serjeants,  Lokton; 

.tie  all  required  "by  the  faith  and  liegeance  by  which 
they  were  tirmly  hounden  to  the  Kinir  that  they  should 
truly  answer  to  certain  questii-ns  before  them  recited  and  upon 

me   l.y  their  discretion  to  say  the  law."     The  questions 
had  been  previously  drawn  up  by  two  lawyers,  John  Blake  and 
i as  Ksk. 


1387. 
Council  at 


•Mt 


(1)     First  it  was  inquired  of  them  whether  the  same  new 
Statute  and  ordinance  and  the   commission  made  in  the  last 

Parliament    holden    at    Westminster  be    hurtful    to   the   King's 
..    I'l-env,':; 
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!2)  How 
should  the 
authors  be 
punialied.1 


(3)  How 

should  (he;/ 
be  punished 
who  pro- 
cured it} 


(4)  At  to 
those  who 
compelled 
the  King  to 
consent. 


(5)  As  to 
those  who 
prevented 
the  King 
exercising 
his  pre- 
rogative' 

(6)  As  to 
business 
submitted  to 
Parliament 
by  Vie  Kinj. 


(7)  As  to 
Dissolution 
of  Parlia- 
ment. 


Whereunto  all  of  one  mind  answered  that  they  be  hurtful, 
and  especially  because  they  were  against  the  King's  Will. 

(2)  Item,  it  was  required  of  them  how  they  ought  to  be 
punished  which  procured  the  said  statute,  ordinance,  and  com- 
mission to  be  made. 

Whereunto  with  one  assent  they  answered  that  they  de- 
served to  be  punished  by  capital  pain,  that  is  to  say  of  death, 
unless  the  King  in  this  part  of  his  grace  will  pardon  them. 

(3)  Item,  it  was  inquired  how  they  ought  to  be  punished 
which  excited  the  said  King  to  consent  to  the  making  of  the 
said  statute,  ordinance,  and  commission. 

Whereunto  of  one  mind  they  said  that  unless  the  King 
would  give  them  his  pardon  they  ought  to  be  punished  by 
capital  pain. 

(4)  Item,  it  was  inquired  of  them  what  pain  they  deserved 
that  compelled  the  King  to  consent  to  the  making  of  the  said 
statute,  ordinance,  and  commission. 

Whereunto  by  one  assent  they  gave  answer  That  as  traytors 
they  ought  to  be  punished. 

(5)  Item,  how  they  ought  to  be  punished  that  did  interrupt 
the  King  so  that  he  might  not  exercise  those  things  that  per- 
taineth  to  his  regality  and  prerogative. 

Whereunto  of  one  assent  it  was  answered  that  they  ought 
to  be  punished  as  traitors. 

(6)  Item,  it  was  inquired  of  them  whether  that  after  that 
the  business  of  the  realm  and  the  cause  of  the  assembly  of  the 
parliament   were  by  the    King's  commandment   disclosed  and 
declared  in  the  parliament  and  other  articles  limited   by  the 
King  upon  which  the  lords  and  commons  of  the  realm  ought 
to  proceed  in  the  same  parliament  if  the  lords  and  commons 
would  in  any  wise  proceed  upon  other  articles  and  in  no  wise 
upon  the  articles  limited  by  the  King  till  the  King  had  an- 
swered to  the  articles  expressed  by  them  notwithstanding  that 
they  were  by  the  King  injoined  to  the  contrary  whether  the 
King  in  this  case  ought  to  have  rule  of   the  parliament  and 
indeed  to  rule  to  the  intent  that  upon  the  articles  limited  by 
the  King  they  ought  first  to  proceed  or  not  before  they  pro- 
ceeded any  further. 

To  which  question  of  one  mind    they  answered    that   the 

King  in  this  part  should  have  the  rule,  and  so  in  order  one 

after  another  in  all  other  articles  touching  the  parliament  till 

the  end  of  the  parliament.     And  if  any  do  contrary  to  this  rule 

I  of  the  King  he  ought  to  be  punished  as  a  traitor. 

(7)  Item,  it  was  inquired  of  them  whether  the  King  when- 
soever   it    pleaseth  him   might    dissolve  the   parliament   and 
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command   kis  lords  and  commons  to  depart  from  thence   or 

not. 

W  hereunto  it  was  of  one  mind  answered  That  he  may 
And  it'  any  would  proceed  in  the  parliament  against  the  King's 
will  he  is  to  be  punished  as  a  traitor. 

(8)  Item,  it  was  inquired  since  that  the  King  whensoever  him 
pleased  might  remove  his  officers  or  justices  and  to  justify  and 
punish  tin-in  for  their  offences  whether  the  lords  and  commons 
might    without  the  King's  will  impeach  the  same  officers  and 
justices  upon  their  offences  in  the  parliament  or  not 

To  which  question  it  was  by  one  mind  answered  that  they 
miu'ht  not.  And  he  that  doth  contrary  is  to  be  punished  as  a 
traitor. 

(9)  Item,  it  was  inquired  how  he  is  to  be  punished  that  moved 
in  the  parliament    That  the  statute  should  be  sent  for  whereby 
Edward  the  son  of  King  Edward  great  grandfather  to  the  King 
that  now  is  was  another  time  indicted  in  the  parliament  by 
the  insjHrtion  of  which  statute  the  said  new  statute  or  ordi- 
nances and  commission  were  conceived  in  the  parliament. 

To  which  question  of  one  accord  they  answered  That  as 
well  he  that  so  moved  as  the  other  which  by  force  of  the  same 
motion  brought  the  said  statute  into  the  parliament  house  be 
as  criminous  and  traitors  worthy  to  be  punished. 

(10)  Item,  it  was  inquired  of  them  whether  the  judgment 
given  in  our  parliament  holden  at  Westminster  against  the  earl 
of  Suffolk  were  erroneous  and  revocable  or  not. 

To  which  question  of  one  assent  they  said  That  if  the 
same  judgement  were  now  to  be  given  the  same  justices  and 
-'  i -jeant  aforesaid  would  not  give  the  same  because  it  seems  to 
them  that  the  same  judgment  is  revocable  as  erroneous  in 
every  part. 

These  questions  and  answers  were  reduced  into  writing  and 
the  Judges  compelled  to  sign  them,  and  sworn  to  secrecy. 

Lord  Hale  says1  that  these  answers  of  the  Judges  could  not 
lie  treated  as  any  legal  declaration  of  treason  as  they  were 
extra  judicial,  but  they  are  important  as  shewing  to  what  extent 
in  the  opinion  of  the  Court-party  of  that  day  the  crime  of  treason 
might  be  extended.  The  publication  of  these  answers  almost 
produced  a  civil  war.  The  five  lords  appellants  accused  five  of 
the  King's  most  trusted  councillors  of  treason.  The  history  of 
this  belongs  to  proceedings  in  Parliament.  It  need  only  be 
noticed  here  that  the  judges  were  arrested  while  sitting  in 
i-ouit,  impeached  for  the  answers  they  had  given,  convicted 
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and  sentenced  to  die,  but  the  sentence  was  commuted  to  banish- 
ment. The  Chief  Justice  Tresilian  alone  was  actually  exe- 
cuted. 

Sir  Thomas  Haxey's  case  also  belongs  to  Proceedings  in 
Parliament ;  it  clearly  shews  the  violence  of  that  time  that  a 
member  of  Parliament  could  be  convicted  and  sentenced  to 
death  for  treason  for  having  introduced  into  Parliament  a  Bill 
for  reform  at  Court. 

The  parliament  of  1397  went  further  in  extending  the  Law 
of  treason  than  any  of  its  predecessors.  By  the  Statute  21 
Richard  II.  c.  3  it  was  to  be  adjudged  high  treason  for  any 
person  to  compass  the  death  of  the  King,  to  depose  him,  or 
to  make  war  against  him  within  his  realm.  The  statute  is 
as  follows : 

"  Item  ordoine  est  et  establiz  qe  chescun  qe  compasse  et 

purpose  la  mort  du  roy  ou  de  luy  deposier  ou  desuis  rendre  son 

homage  liege  ou  celluy  qe  leve  le  poeple  et  chivache  encontre  le 

roy  a  faire  de  guerre  deinz  son  roialme  et  de  ceo  soit  duement 

atteint  et  adjuggez  en  parlement  soit  adjuggez  come  traitour  de 

haute  traison  encontre  la  corone  et  forface  de  luy  et  ses  heirs 

queconqs  touz  sez  terres  tenementz  possessions  et  libertees  et 

touz  autres  enheritementz  queux  il  ad  ou  ascun  autre  ad  a  son 

oeps  ou  avoit  le  jour  de  traison  perpetrez  sibieii  en  fee  taille 

j  come  en  fee  symple  a  roy  et  sez  heirs  sibieii   tenuz   dautrcs 

j  come  de  luy  mesmcs  pur  toutz  jours  et  auxi  celle  possession 

qe  ascun  autre  ad  a  son  oeps     Et  qe  cest  estatut  se  extende  et 

il  teigne  lieu  sibien  as  ceux  qe  sont  adjuggez  ou  atteintz  pur 

a -cuii  des  quatre  pointz  des  ditz  traisons    en  cest    parliament 

come  de  touz  ceux  qi  serroiit  adjuggez  ou  atteintz  en  parlement 

en    temps    adveiiir  des  ascuns  des  quatre    pointz    de    trpisons 

susditz     Et  nest    pas  lentencion  du  roy  ne    de  les    seigiiiours 

ne  as.sent  des  coiuiiiiines  avantditz  qe  si  ascun  tiele  qe  forfacr 

|  en  maniere  susdite  soit  enfeoffez  en  ascun  y  terre  tenement  ou 

j  possession   a   autry  oeps  qe  ceo  soit  compris   en   celle   forfai- 

!  ture." 

This  statute  enacted  two  new  points  of  treason,  compassing 
the  deposition  of  the  King,  and  withdrawing  liege  homage.  Had 
it  remained  law  it  would  not  have  been  necessary  for  the  Judges 
to  have  held  as  a  constructive  what  is  here  made  a  substantive 
treason.  It  may  be  observed  that  both  these  new  treasons  are 
quite  within  the  legal  idea  of  what  treason  was,  and  are  far 
more  logically  defensible  than  many  of  the  acts  that  were  held 
to  be  treason  in  parliament.  It  also  should  be  noted  that  the 
statute  did  not  require  any  overt  act  to  be  proved.  This  act 
makes  estates  tail  forfei table  for  treason.  On  its  repeal  in 
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it  was  not  until  Henry  VIII. V  reign  that  those  estates 
were  a,ufain  subjected  to  forfeiture  for  this  offence.  And  that 
date  is  usually  ascribed  as  the  first  time  this  was  so. 

The  21  Richard  II.  c.  4  made  it  high  treason  to  attempt 
t<>  repeal  any  judgments  made  by  that  Parliament  against  cer- 
tain traitors. 

Chap.  \'l  recited  the  questions  that  had  been  put  to  the 
judges  at  Nottingham  and  the  answers  they  had  given,  and 
declared  that  the  questions  and  answers  were  good  law.  In 
which  opinion  Sir  Thomas  Skelton,  Hankeford,  and  Brenchley 
King's  Serjeants  concurred,  and  said  that  they  would  have  given 
me  answers  if  the  same  questions  had  been  demanded  of 
tin -in.  Thirning  Chief  Justice  of  the  Common  Pleas  stated  that 
the  declaration  of  treason  not  declared  belongeth  to  the  Parlia- 
ment. But  if  he  were  a  lord  or  peer  of  Parliament  if  he  had  been 
demanded  he  would  have  said  in  the  same  manner,  and  Rikehyll 
a  justice  and  Clapton  the  Chief  Justice  of  the  King's  Bench 
said  the  same.  The  statute  then  goes  on  to  say  that  the  an- 
swers were  affirmed  to  be  good  and  sufficient  in  the  said  Parlia- 
ment, and  declares  "that  the  Parliament  held  in  the  llth  year 
of  the  King  should  be  clearly  annulled  and  holden  for  none 
as  a  tiling  made  without  authority,  and  against  the  will  and 
liberty  of  the  King  and  the  right  of  his  crown;  and  that  all 
Judgments,  statutes  and  ordinances  made  in  the  same,  with  all 
things  depending  upon  the  same,  shall  be  revoked,  annulled, 
reversed,  and  clearly  repealed  and  holden  for  none."  The  act 
then  goes  on  to  provide  for  restitution  to  the  persons  injured 
by  the  judgment  of  the  Parliament  of  1388. 

The  21  Richard  II.  c.  20  enacted  that  whoever  should 
procure  or  pursue  to  repeal  or  reverse  any  of  the  said  statutes 
or  ordinances  made  by  the  King  and  duly  proved  in  the  Par- 
liament, should  be  judged  and  have  execution  as  a  traitor  to 
the  King  and  the  realm,  in  like  manner  as  they  which  pursue 
or  procure  to  repeal  the  statutes  and  ordinances  made  during 
the  time  of  the  said  Parliament. 

One  or  two  of  the  trials  for  treason  in  this  reign  deserve 
notice.  John  de  Gomeneys  and  William  "VVeston  were,  in  the 
first  year  of  Richard  II.,  impeached  by  the  Commons,  the  one 
for  delivering  up  the  Castle  of  Ardes,  in  France,  and  the  other  i 
for  surrendering  the  Castle  of  Oughtrewicke ;  and  as  Lord 
Hale  says,  that  although  they  were  charged  with  treason, 
and  possibly  the  proofs  might  have  amounted  to  it,  if  the 
castles  were  delivered  up  by  bribery  or  treachery,  for  then  it 
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would  come  witliiii  the  clause  of  the  statute  of  Edward  III.  as 
adhering  to  the  King's  enemies,  yet  in  the  judgment  against 
them  it  is  only  said  that  they  surrendered  the  castles  "sans  nul 
duresse  ou  defalt  de  victuals  ou  de  artillery  ou  autres  choses 
necessaires  pur  le  defence,"  and  this  is  not  treason  by  the 
Common  Law.  The  sentence  against  them  was  never  executed, 
and  only  given,  Lord  Hale  says,  in  terrorem1. 

John  Imperiall's  case,  which  happened  in  the  third  year  of 
Richard  II.,  was  a  remarkable  extension  of  the  law  of  treason, 
and  it  probably  gave  rise  to  the  statutes  of  Henry  V.  and  VI. 
making  the  breaking  of  truces  treason.  Imperial!  was  sent  here 
as  the  agent  for  the  Duke  and  Commonalty  of  Genoa ;  a  safe- 
conduct  was  given  him  by  Richard,  but  when  he  came  to 
England  he  was  murdered ;  an  inquest  was  taken  before  the 
Coroner,  the  inquisition  brought  into  Parliament,  and  it  was 
declared  by  King,  Lords  and  Commons  "  qe  tiel  fait  et  coupe 
est  treason  et  crime  de  royal  Majesty  blemy." 

In  the  17th  Richard  II.  the  Dukes  of  Acquitain.  and 
Gloucester  complained  to  Parliament,  that  Sir  Thomas  Talbot 
and  others  by  confederacy  between  them  "fauxment  conspirent 
pur  tuer  les  dits  dues  uncles  le  roy  et  autres  persones  grands 
de  realme  et  pur  accomplyer  le  malice  susdit  le  dit  Thomas  et 
les  autre  mistrent  tout  lour  poyar  come  notoriement  est  conus 
et  le  dit  Thomas  ad  en  grand  party  confesse  en  amientesment 
des  estats  et  de  loys  de  vostre  realme  et  sur  ceo  firent  divers 
gents  lever  armes  et  arayes  a  feire  de  guerre  en  assembles  et 
congreation  a  tres  grand  et  horrible  number  en  divers  parties  en 
les  countie  de  Cestre ;"  and  prayed  that  Parliament  would  declare 
the  nature,  pain,  and  judgment  of  this  offence. 

This  seems  to  have  been  done  under  the  provision  of  the 
25  Edward  III.,  giving  Parliament  power  to  declare  whether 
an  offence  was  or  was  not  treason.  The  judgment  was  as  follows : 
"  Est  avys  au  roy  et  a  les  seigniors  de  cest  parlement  en  droit  de 
mesme  la  bille  touchant  Thomas  Talbot  que  la  matter  contenus 
en  la  dite  bill  est  overt  et  haut  treason  et  touche  la  person 
du  roy  et  tout  son  realme  et  pur  treason  le  roy  et  tout  les 
seigniors  susdits  adjuggent  et  declarent."  Writs  were  issued 
ordering  Talbot  to  appear  in  the  King's  Bench  within  one 
month,  otherwise  he  would  be  attainted  of  treason.  All 
persons  who  should  receive  the  said  Sir  Thomas  Talbot  within 
the  realm  of  England,  after  the  said  month  had  elapsed  from 
the  time  of  the  said  proclamation,  were  declared  guilty  of  high 
treason,  upon  conviction  of  such  harbouring  and  secrecy. 
Writs  were  issued  to  the  Sheriffs  of  Yorkshire  and  Derby- 
1  P.  C.  169. 
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shir.'.  They,  however,  failed  to  arrest  Talbot.  He  after- 
wards surrendered,  and  was  sent  to  the  Tower,  but  a  writ  of 
sujM-rsedeas  was  soon  after  issued  "quod  cuicunque  processui 
ipsumThomain  Talbot  ex  causis  praedictis  ulterius  facien- 
do  supersedeant  quousque  aliud  a  rege  inde  habuerint  in 

inuinlatis." 

Lord  Hale1  says  that  the  declaration  in  this  case,  being  made 
only  by  the  King  and  House  of  Lords,  was  not  a  conclusive 
or  a  sufficient  declaration  of  treason,  within  the  Statute 
I  ward  KL 

Lord  Hale8  cites  a  case  that  took  place  in  this  reign  of  a  riot 
between  the  citizens  and  Bishop  of  Norwich,  which  although  it 
was  a  great  riot  and  multitudes  of  persons  were  engaged,  who 
were  armed  in  a  warlike  manner,  yet  it  did  not  amount  to 
treason,  as  the  riot  arose  out  of  a  particular  quarrel  between 
private  persons.  Although  this  was  clear  law  before  the  Statute 
5  Richard  II.,  St.  1,  c.  68,  one  would  have  expected  that  after  that 
statute  a  riot,  on  whatever  cause  begun,  would  have  been  held  to 
be  high  treason.  Such,  however,  does  not  seem  to  have  been  the 
i  ml  the  distinction  that  a  riot  to  be  treason  must  have 
some  public  object,  seems  even  at  this  time  to  have  been  clearly 
established 
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CHAPTER  III. 


HENRY   IV.   AND  HENRY  V. 


(1399—1413,  1413—1422.) 

Repeal  of  new  Treasons — Stat.  1  Hen.  IV.  c.  10 — Appeals  of  treason  in 
parliament  abolished— Stat.  1  Hen.  IV.  c.  14— John  Hall's  case- 
Earl  of  Northumberland's  case — Treason  by  clergy — Stat.  4  Hen.  IV. 
c.  3 — Archbishop  of  York's  case — Forfeiture— Feoffees  to  Uses— 
Stat.  7  Hen.  IV.  cc.  6 — 12— Procedure  on  trials  for  treason — Bishop 
of  Carlisle's  case— Procedure  in  Lord  High  Steward's  Court—Henry 
V.— Breaking  truces— Stat.  2  Hen.  V.  c.  6 — Clipping  coin — Stat.  3 
Hen.  V.  c.  6— Sir  John  Oldcastle's  case. 

THE  first  Parliament  of  Henry  IV.  proceeded,  in  spite  of 
the  declaration1  that  any  one  who  repealed  the  acts  of  the 
'2 1  Richard  II.  should  be  guilty  of  treason,  to  repeal  all  that  had 
been  done  in  that  Parliament.  By  1  Henry  IV.  c.  2,  it  was 
provided  that  none  should  be  impeached  that  did  assist  King 
Henry  IV.  or  helped  to  pursue  King  Richard  II.  or  his  ad- 
herents ;  c.  3  repealed  the  whole  of  the  Parliament  held  21 
Richard  II.,  and  the  authority  given  thereby;  c.  4  confirmed 
the  Parliament  held  in  the  1 1  Richard  II.  \  c.  5  restored  the 
persons  and  their  heirs  who  were  attainted  in  the  Parliament 
held  21  Richard  II.  The  effect  of  these  acts  was  to  do  away 
with  all  that  had  been  done  in  Richard's  last  Parliament2. 
But  this  Parliament  did  not  stop  here,  by  Chap.  10  they  went 
on  to  repeal  all  the  new  treasons  created  by  Richard  II.,  and  it 
would  seem  that  this  act  not  only  repealed  all  the  treasons 
made  by  Statute,  but  all  that  had  been  declared  by  the  judges 
when  interpreting  the  law.  The  act  is  as  follows  : 

"Whereas,  in  the  said  Parliament,  holden  on  the  said  one 
and  twentieth  year  of  the  said  late  King  Richard,  divers  pains 
of  treason  were  ordained  by  statute,  inasmuch  that  there  was 

1  See  ante,  p.  17. 

2  As  to  this,  see  the  Wiltes'  claim  of  Peerage,  L.  R.  4,  H.  L.  126. 
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no  man  that  did  know  how  he  ought  to  behave  himself,  to  do, 
speak,  or  say,  for  doubt  of  such  pains.  It  is  accorded  and 
assrnti'd,  by  the  Kiiuj,  the  Lords  and  Commons  aforesaid,  that 
in  no  time  to  come  any  treason  be  judged  otherwise  than  it  was 
ordained  by  the  statute  in  the  time  of  his  noble  grandfather 
Kin.^  Edward  III.,  whom  God  assoil." 

The  violent  proceedings  in  Parliament  with  regard  to 
treason,  led  to  another  statute  of  the  same  year,  c.  14,  which, 
after  reciting  that  "  many  great  inconveniences  and  mischiefs 
that  often  have  happened  by  many  appeals  made  within  the 
realm  of  England  before  this  time,"  after  enacting  where  appeals 
for  matters  done  within  the  realm  and  appeals  for  matters  done 
without  the  realm  should  be  tried  and  determined,  proceeds  to 
enact;  "and,  moreover,  it  is  accorded  and  assented  that  no 
appeals  be  from  henceforth  made,  or  in  anywise  pursued  in 
Parliament  in  any  time  to  come." 

The  effect  of  this  statute  was  to  prevent  for  the  future  any 
proceedings  for  treason  being  had,  except  upon  impeachments 
or  before  the  ordinary  courts  of  law,  and  in  accordance  with 
the  known  rules  and  forms  of  law.  It  does  not,  however, 
seem  to  bear  out  the  construction  placed  upon  it  by  a  modern 
author,  "that  upon  parliamentary  impeachment  the  general 
principles  of  law  must  be  observed,  though  not  of  course  the 
ordinary  forms1." 

In  the  1st  Henry  IV.,  John  Hall  was  tried  before  the  Lords 
in  Parliament,  for  the  murder  of  the  Duke  of  Gloucester,  and 
though  convicted  of  murder  only,  the  Lords  by  the  assent  of 
the  King  gave  judgment  that  although  the  offence  was  murder 
only,  yet  the  offender  should  have  the  judgment  of  high 
treason,  i.e.  to  be  drawn,  hanged,  embowelled,  his  bowels 
burnt,  his  head  cut  off,  and  quartered,  and  his  head  sent  to 
Calais,  where  the  murder  was  committed.  This  sentence  was 
accordingly  carried  out  by  the  Earl  Marshal,  and  the  reason 
alleged  for  it  is  that  the  Duke  of  Gloucester  was  so  great  a 
person  that  a  transcendent  punishment  was  required. 

The  Earl  of  Northumberland's  case  in  the  5th  Henry  IV.  is  j 
an  instructive  one.    On  Hotspur's  rebellion,  his  father  raised  a  j 
large  force,  and  marched  with  it  southward ;  before  the  Earl  of 
Northumberland  reached  his  son,  Hotspur  had  been  defeated, 
and  the  Earl  of  Westmorland    had   intercepted   Northumber- 
land's march.     He  had  not  actually  taken  sides  either  with  the 
King  or  with  his  son,  and  when  he  found  the  way  things  were 
going  he  returned  to  Warkworth.      The    Earl  petitioned  the 
King  for  pardon;  the  King  asked  the  opinion  of   the  judges 

1  Beeves,  Hut.  of  English  Law,  Finlason's  ed.  Vol.  n.  p.  500. 
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and  the  council  with  regard  to  it :  the  lords  thereupon  pro- 
tested that  the  decision  of  the  case  belonged  to  them,  not  to 
the  judges ;  the  King  accordingly  ordered  the  Lords  to  examine 
into  the  matter,  and  they,  after  reading  the  statute  of  Ed- 
ward. III.  and  the  statute  of  Liveries  "adjugerent  qe  ceo  qe 
f uit  fait  par  le  Counte  nest  pas  treason  ne  felony  mes  trespass 
tant  soleinent  par  quel  trespass  le  dit  counte  deust  faire  fine 
et  ransom  a  volunte  du  Roy."  His  son  Hotspur  was  attainted 
of  treason. 

Probably  Northumberland's  power  was  too  great  to  allow 
the  King  to  exact  a  severer  judgment  against  him,  for  it  is 
difficult  on  any  other  ground  to  account  for  the  decision.  North- 
umberland, however,  seems  to  have  got  off  better  than  he 
expected,  for  he  thanked  the  Lords  and  Commons  "de  lour  bons 
et  entyre  coers  a  lui  monstre,"  and  the  King  for  his  grace. 

By  the  Statute  4  Henry  IV.  c.  3,  it  was  enacted  that  any 
clerk  secular  or  religious  convicted  of  treason  that  toucheth 
not  the  King  himself,  nor  his  royal  Majesty,  shall  be  delivered 
to  the  ordinary,  and  that  after  being  delivered  he  shall  not  make 
any  purgation  contrary  to  the  effect  of  a  constitution  of  1351. 

In  the  6th  Henry  IV.  the  Archbishop  of  York  was  charged 
with  treason  and  rebellion ;  Chief  Justice  Gascoine  seems  to  have 
had  some  doubt  about  acting,  whether  based  on  this  statute  or 
upon  the  greatness  of  the  criminal,  does  not  appear.  The  King 
accordingly  appointed  as  judge  Sir  William  Fulthorp,  and  with 
very  little  formality  of  trial,  the  Archbishop  was  tried,  con- 
victed, sentenced,  and  immediately  executed  as  a  traitor. 

The  question  of  forfeitures  for  treason  arose  again  in  this 
reign;  the  practice  had  already  extensively  arisen  of  conveying 
lands  to  be  held  by  the  grantees  to  the  use  of  other  persons, 
and  it  seems  that  the  two  Percies  and  some  of  the  other 
traitors  at  Shrewsbury  were  seised,  or  jointly  seised  with 
others,  of  feoffments  to  other's  use,  or  for  the  great  trust  which 
people  which  did  them  enf eoff  had  to  them,  to  do  and  perform 
their  will,  and  whereof  they  were  not  enf  eoffed  to  be  inherit,  but 
to  perform  the  will  of  their  feoffers,  and  the  question  arose  if 
these  lands  were  forfeited  on  attainder  of  the  person  enfeoffed; 
the  statute  5  Henry  IV.  c.  1  enacted  that  such  lands  should  not 
be  in  anywise  forfeited  to  the  King ;  and  any  gifts  or  grants  of 
such  lands  made  by  the  King  should  be  void  and  of  none  effect. 
Similar  statutes  were  passed  in  the  7th  Henry  IV.  cc.  5  and  1 2, 
as  to  the  lands  of  Henry  Percy,  late  Earl  of  Northumberland, 
Thomas,  Lord  of  Bardolf,  John,  Earl  of  Salisbury,  who  was 
beheaded  at  Cirencester,  and  Sir  Thomas  Blunt,  and  the  others 
who  were  taken  at  Cirencester  and  brought  to  Oxford. 
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The  procedure  on  trials  for  treason  began  to  be  more  settled 
in  tliis  reign.  In  the  Bishop  of  Carlisle's  case  who  had  been 
omimitted  to  the  Tower  for  treason,  and  was  indicted  before 
Tin nuas,  Karl  of  Warwick,  and  other  Justices  of  Oyer  and 
T«  TII  liner  in  Middlesex,  on  being  brought  before  them  a  writ 
WMS  read  from  the  King  directed  to  the  said  Justices,  reciting 
that  "licet  in  statute  apud  Westminsterium  nuper  edito  inter 
cetera  continetur  quod  nullus  Archiepiscopus  nee  Episcopus 
corani  justu-iariis  nostris  occasione  alicujus  criminis  impetatur 
absijue  spfciali  praecepto  nostro  quousque  aliud  remedium  inde 
foret  ordinatum  de  advisamento  tamen  consilii  nostrivobis  man- 
damus quodsi  aliqui  Archiepiscopi  vel  Episcopi  coram  vobis  im- 
petiti  vel  judicati  existunt  tune  ad  deliberatioiiem  ipsorum  proce- 
dentes  prout  de  jure  et  secundum  legem  Regni  nostri  Anglise 
fore  videritis  faciendum  Statute  prsedicto  non  obstante."  On  this 
writ  being  read,  the  Bishop  was  asked  how  he  would  be  tried. 
He  first  pleaded  the  privileges  of  the  Church.  The  Justices, 
howt-ver,  held  that  the  offence  with  which  he  was  charged  was 
so  great,  that  he  must  plead,  but  that  he  might  plead  with  a 
protestation  saving  the  liberties  of  the  Church.  He  then 
pleaded  not  guilty,  put  himself  upon  his  country ;  a  jury  was 
sworn,  he  was  tried  and  convicted.  The  judges  not  being 
agreed  as  to  the  judgment  remanded  him  to  prison;  the  record 
was  afterwards  removed  into  the  King's  Bench,  and  on  the 
Bishop  being  called  up  for  j  udgment,  he  pleaded  a  pardon,  and 
it  was  allowed. 

This  trial  shews  two  things,  (1)  that  at  that  time  Bishops 
were  not  entitled  to  be  tried  as  peers  in  Parliament,  and  (2) 
that  in  cases  of  treason  the  question  of  privilege  of  clergy  was 
not  allowed.  How  far  this  decision  produced  the  statute  of  the 
4  Henry  IV.  c.  3  is  another  question. 

The  proceedings  on  a  trial  of  a  peer  for  treason  are  thus 
given  in  a  case  in  the  1  Henry  IV.,  an  indictment  for  treason 
having  been  found  under  a  commission  directed  to  the  Lord 
Mayor  and  others  for  that  purpose.  The  King  granted  a  com- 
mission to  an  Earl,  reciting  the  above  facts,  that  the  place  of 
Steward  of  England  was  vacant,  and  thereby  appointed  him  to 
that  office  to  do  right  to  the  Lord  indicted,  and  commanded 
all  the  other  Lords  to  attend,  and  the  Constable  of  the  Tower 
to  bring  his  prisoner  before  them.  The  trial  was  held  in  West- 
minster Hall;  the  Steward  sat  under  a  cloth  of  state,  the  Lords 
sat  down  the  hall  on  each  side,  the  Judges  round  a  table  in 
the  middle.  The  Justices  then  handed  in  the  indictment, 
which  the  defendant  confessed,  and  judgment  was  then  given. 
Had  he  not  confessed,  the  record  goes  on  to  say,  the  Lord 
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Steward  was  to  begin  with  the  lowest  Lord,  and  ask  all  their 
opinions  upon  their  conscience,  without  administering  an  oath. 

There  are  only  two  statutes  of  Henry  V.  on  the  subject  of 
treason,  the  one,  2  Henry  V.  Stat.  1,  c.  6,  made  it  treason  to  break 
a  truce  and  safe-conduct.  The  statute  recites :  "  Before  this  time 
divers  people  comprised  within  the  truces  made  as  well  by  our 
Lord  the  King  that  now  is,  as  by  his  noble  Father,  and  also 
divers  other  people  having  safe  conducts  as  well  of  our  Lord 
the  King  that  now  is,  as  of  his  noble  Father,  have  been 
some  slain,  robbed  and  spoiled  by  the  King's  liege  people  and 
subjects,  as  well  upon  main  sea  as  within  the  ports  and  coasts 
of  the  sea  of  England,  Ireland,  and  of  Wales,  whereby  the 
said  truces  and  safe  conducts  have  been  broken  and  offended,  to 
the  great  dishonour  and  slander  of  the  King,  and  against  his 
dignity ;  and  the  said  manslayers,  spoilers,  robbers,  and  offend- 
ers of  the  said  truce,  and  the  King's  safe  conducts,  as  is  afore 
declared,  have  been  by  divers  of  the  King's  liege  people  and 
subjects  within  the  coasts  of  divers  countries  received,  abetted, 
procured,  concealed,  hired,  sustained  and  maintained,  our  said 
Lord  the  King,  by  the  advice  and  assent  aforesaid,  and  at  the 
request  of  the  said  Commons,  hath  ordained  and  declared,  That 
such  manslaughter,  robbery,  spoiling,  breaking  of  truce  and 
safe  conducts,  and  voluntary  receipt,  abetment,  procurement, 
concealing,  hiring,  sustaining  and  maintaining  of  such  persons, 
to  be  done  in  time  to  come  by  any  of  the  King's  liege  people 
and  subjects  within  the  realm  of  England,  Ireland,  and  Wales, 
or  upon  the  main  sea,  shall  be  adjudged  and  determined  for  high 
treason  done  against  the  King's  Crown  and  his  dignity."  The 
statute  then  provides,  that  at  every  port  the  King  shall  appoint 
a  conservator  of  the  truce  and  King's  safe-conduct,  who  was  to 
have  power,  by  the  King's  letters  patent,  and  by  a  commission 
from  the  Lord  High  Admiral,  to  inquire  into  all  treasons  and 
offences  done  upon  the  main  sea,  out  of  the  borders  of  the  counties, 
and  out  of  the  franchise  of  the  Cinque  Ports,  and  to  punish  persons 
indicted  before  them  at  the  suit  of  the  King  or  of  the  party,  as 
the  Admiral  might  have  done.  Questions  as  to  death  of  a  man 
were  reserved  to  the  Admiral.  Two  persons  learned  in  the  laws 
were  to  be  associated  with  the  conservator  in  every  commission. 

The  other  statute  was  one  passed  to  remove  doubts  as  to 
whether  clipping  and  washing  the  coin  came  within  the  25 
Edward  III.  The  statute  recites  that  great  doubt  and  ambiguity 
hath  been  whether  that  clipping,  washing,  and  filing  the  money 
of  the  land  ought  to  be  judged  treason  or  not;  forasmuch  as  no 
mention  thereof  is  made  in  the  declaration  of  the  articles  of 
treason  made  in  the  Parliament  holden  in  the  25th  year  of 
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King  Hd  \\ard  III.  The  same  our  Lord  the  King,  willing  to 
decide  such  doubt  and  to  put  the  same  in  a  certainty,  hath 
declared  in  this  present  Parliament  that  such  clipping,  washing, 
and  filing,  shall  be  adjudged  for  treason,  and  they  that  so  do 
dip,  wash,  and  file  the  money  of  the  land  shall  be  judged 
traitors  to  the  King  and  to  the  realm,  and  shall  incur  the  pain 
i  >t'  t  r.  -iuson. 

This  statute  is  an  excellent  example  of  the  exercise  of  the 
jimvrr  reserved  to  Parliament  by  the  25  Edward  III.,  to  declare 
in  doubtful  cases  if  a  matter  is  or  is  not  treason. 

The  case  of  Sir  John  Oldcastle,  known  also  as  Lord  Cobham, 
which  title  he  bore  in  right  of  his  wife,  who  was  the  grand- 
daughter and  heiress  of  Lord  Cobham,  is  one  that  has  given 
rise  to  a  good  deal  of  dispute.  As  the  original  of  Sir  John 
Falstaff,  he  has  attained  undying  celebrity :  as  one  of  the  early 
Protestant  martyrs,  he  has  been  held  up  to  our  veneration  by 
Fox.  He  does  not  seem  to  be  a  man  entitled  to  much  sym- 
pathy, and  his  pretensions  to  the  crown  of  martyrdom  rest  on  a 
very  insecure  foundation.  He  had  adopted  the  opinions  of 
Wickliff,  not  only  on  religious  but  also  on  political  questions, 
and  Wiekliff  's  opinions  on  property  were  very  similar  to  those 
which  at  the  present  day  we  should  call  socialistic.  Cobham 
was  attached  to  the  King's  household,  and  the  Lollards,  pre- 
suming on  his  support,  stuck  up  seditious  papers  on  the 
London  churches,  stating,  that  a  rising  against  those  who  did 
not  believe  in  their  doctrines  would  take  place.  This  drew 
down  the  wrath  of  the  clergy.  Archbishop  Arundel  was 
desirous  of  proceeding  against  Oldcastle  for  heresy,  and  on  the 
23  Sept.  1413  Oldcastle  was  brought  before  the  Archbishop 
and  the  Bishops  of  London  and  Winchester,  on  a  charge  of 
heresy  on  the  subject  of  transubstantiation.  A  difference 
seems  to  have  arisen  between  him  and  the  Archbishop.  After 
a  second  examination  he  was  condemned  as  a  heretic  upon  four 
points,  (1)  Transubstantiation,  (2)  Absolution,  (3)  Power  of  the 
Pope,  (4)  Pilgrimages  and  the  worship  of  Images,  delivered 
over  to  Sir  Thomas  Morby  the  Lieutenant  and  sent  back  to  the 
Tower.  On  the  feast  of  St  Simon  and  St  Jude  he  escaped  from 
the  Tower  in  the  night,  and  fled  into  Wales.  Soon  after  a  large 
gathering  of  the  Lollards  was  to  be  held  by  night  in  St  Giles' 
fields,  the  object  being  to  seize  the  King  and  his  brothers 
and  to  proclaim  Oldcastle  regent.  The  King  suppressed 
tli««  rising  -with  promptness.  It  is  doubtful  if  Oldcastle  was 
actually  present,  but  in  the  January  following  the  King  issued 
a  proclamation1  offering  a  reward  for  Oldcastle's  arrest.  An 
J  See  9  Rymer's  Fcedera,  89. 
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indictment  for  treason  seems  then  to  have  been  preferred  against 
him  in  the  King's  Bench,  and  as  he  did  not  surrender  to  take 
his  trial  upon  it,  he  was  outlawed  in  accordance  with  the  usual 
practice.  A  person  who  has  been  outlawed  on  an  indictment 
is  on  his  arrest  liable  to  be  sentenced  without  any  trial1.  The 
treason  alleged  against  Oldcastle  was  on  account  of  the  St  Giles' 
gathering.  It  was  said  that  he  and  twenty  others  called  Lollards 
had  conspired  to  subvert  the  state  of  the  clergy,  kill  the 
King,  his  brothers  and  other  nobles,  and  levy  war  against  the 
King.  For  some  three  years  Oldcastle  remained  at  large  in 
Wales.  At  last  in  1417  by  means  of  Lord  Powis  he  was  taken 
and  sent  to  the  Tower.  Parliament  decided  that  the  proceed- 
ings on  the  outlawry  should  be  produced  and  read  to  the 
House,  and  this  was  done  in  the  presence  of  Oldcastle ;  he  was 
then  asked  what  he  could  say  in  arrest  of  judgment ;  he  gave 
a  long  rambling  discourse  on  religious  subjects,  when  the  Chief 
Justice  interrupting  him  asked  if  he  had  really  anything  to 
state  against  the  legality  of  the  process.  He  is  then  said  to  have 
answered  "He  could  not  acknowledge  them  as  his  judges  so 
long  as  his  sovereign  Lord  King  Richard  was  living  in  Scot- 
land." Sentence  was  therefore  at  once  pronounced,  the  warrant 
for  his  execution  signed,  and  he  was  iirst  hung  as  a  traitor,  and 
then  burnt  as  a  heretic. 

It  has  been  usually  said  that  the  indictment  in  the  King's 
Bench  against  him  was  forged ;  this  subject  has  been  fully 
gone  into  by  Mr  Pike2,  and  he  is  of  opinion  that  it  is  so, 
and  he  shows  that  the  erasures  and  alterations  in  it  are  very 
considerable3.  This  is  a  matter  on  which  any  definite  deci- 
sion is  impossible ;  what  is  more  important  and  more  startling 
is,  the  extraordinary  jurisdiction  of  Parliament  in  this  case, 
for  on  what  grounds  Oldcastle  came  before  them  it  is  hard  to 
see.  It  is  in  its  way  an  unique  proceeding ;  the  only  expla- 
nation that  can  be  offered  is,  that  being  a  combined  charge 
of  heresy  and  treason,  the  King's  Bench  had  not  jurisdiction. 
Lord  Hale  *  makes  these  observations  on  Oldcastle's  case : 
"(1)  That  the  indictment  was  principally  founded  on  that  Article 
of  the  Statute  25  Edward  III.  of  compassing  the  King's  death, 
yet  the  overt  act  was  an  assembly  to  levy  war  and  actual  levy- 
ing of  war.  (2)  Although  this  indictment  is  not  expressly  on  the 
clause  of  levying  war,  for  that  is  not  the  principal  charge  of 
the  indictment,  but  compassing  the  King's  death,  yet  marching 
with  a  great  army  to  St  Giles'  modo  guerrino  armati  was  an  ex- 

1  See  Sir  W.  Armstrong's  case,  Lord  Griffin's  case,  and  Dr  Cameron's 
case,  post. 

8  History  of  Crime,  348,  310.  3  J&.  490.  <  P.  C.  141. 
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press  levying  of  war,  though  there  was  no  blow  struck.  But 
(3)  it  seems  the  first  meeting,  to  contrive  their  coming  to  St 
,  though  it  might  be  an  overt  act  to  compass  the  King's 
death,  and  so  treason  within  the  first  clause  of  the  statute,  yet 
was  not  an  actual  levying  of  war,  and  so  not  treason  within 
that  clause  of  the  statute,  but  their  actual  marching  in  a  body 
modo  guerrino  et  modo  insurrectionis,  might  be  a  levying  war 
within  the  statute;  (4)  that  actual  levying  war,  though  it  be 
a  treason  upon  which  Oldcastle  might  have  been  indicted,  yet 
was  also  an  overt  act  to  serve  an  indictment  for  compassing 
the  King's  death." 
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CHAPTER  IV. 


HENRY  VI. 
(1422—  1461.) 

Breaking  prison  —  Common  law  treason  —  Mortimer's  case  —  Stat.  2  Hen. 
VI.  c.  17  —  Carpenter's  case  —  Definition  of  treason  by  Mr  Justice 
Newton  —  Stats,  as  to  the  Welsh  marches—  Treason  by  Welshmen  — 
Stat.  20  Hen.  VI.  cc.  3,  11—  Stat.  27  Hen.  VI.  c.  2—  Trials  of  peeresses 
—Stat.  20  Hen.  VI.  c.  19—  Attainder  of  Cade—  Stats.  29  Hen.  VI.  c.  1 
and  31  Hen.  VI.  c.  1—  Wars  of  the  Roses. 

THE  long  reign  of  Henry  YL  witnessed  one  or  two  exten- 
sions of  the  law  as  to  treason.  In  the  first  year  of  Henry  YI. 
a  person  outlawed  for  felony  was  imprisoned  in  the  King's 
Bench.  He  broke  open  the  prison,  and  knowing  certain  traitors 
were  confined  there  assisted  them  to  escape.  For  this  he 
was  indicted,  tried,  convicted  of  treason,  and  sentenced  to  be 
drawn  and  hanged  ;  it  being  held  that  to  rescue  a  traitor  out 
of  prison  was  treason  at  common  law,  and  so  continued  in 
spite  of  25  Edward  III. 

In  the  next  year  came  Mortimer's  case.  He  was  committed 
to  the  Tower  on  a  suspicion  of  treason  against  Henry  V.,  and 
broke  out  of  prison  and  escaped  ;  he  was  again  arrested  and 
indicted  for  breaking  prison.  The  indictment  was  first  heard 
at  the  Guildhall  before  Commissioners  of  Oyer  and  Terminer. 
Some  doubt  as  to  the  validity  of  this  indictment  seems  to  have 
arisen,  and  by  the  King's  command  the  record  was  sent  into 
Parliament,  and  held  by  the  King's  Commissioner  and  the  Lords, 
at  the  request  of  the  Commons,  to  be  a  good  indictment,  and 
Mortimer  was  thereupon  sentenced  to  be  hung,  drawn  and 
quartered,  and  his  lands  and  goods  forfeited  to  the  King,  by  the 
judgment  of  the  Lieutenant,  Lords  and  Commons.  Some 
doubt  as  to  the  validity  of  this  judgment  seems  to  have  been 
felt.  Lord  Hale1  states  that  if  a  man  committed  for  treason 
breaks  prison  and  escapes,  this  is  not  treason  at  common  law, 
nor  by  the  Statute  de  frangentibus  prisonam2,  though  by 

1  P.  C.  269.  s  lEd.  H.  Stat.  2. 
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that  statute  it  is  felony.  Henry's  Parliament,  to  remove  all 
doubt,  passed  an  act  against  Sir  John  Mortimer,  alleging 
(1)  a  conspiracy  to  break  prison,  (2)  that  he  intended  to  go  into 
Wales,  raise  an  army  of  40,000  men,  and  cut  off  the  heads  of 
the  Protector  and  of  the  Bishop  of  Winchester,  (3)  that  he  said 
the  Earl  of  March  was  heir  to  the  throne,  and  that  he  was  the 
next  heir  to  the  Earl  of  March,  and  if  the  Earl  of  March  would 
not  take  the  throne  he  intended  to  do  so1. 

These  cases  and  the  doubts  they  had  suggested  led  to  a 
general  Act  of  Parliament  being  passed  in  the  next  year, 
which  after  reciting  the  Statute  of  Edward  III.,  and  that 
nothing  was  said  in  it  of  the  case  of  persons  who  were  in 
custody  for  treason  escaping  from  prison,  enacted  that  such 
escape  should  be  treason,  but  that  the  Lords  of  the  fee  should 
have  their  forfeitures  in  the  same  way  as  in  petit  treason. 

In  the  1 1  Henry  VI.  John  Carpenter  had  been  convicted  of 
immlrriii^  his  wife;  for  this  he  was  outlawed  and  afterwards 
imprisoned  in  the  King's  Bench.  The  Commons  petitioned 
that  for  example's  sake  he  might  by  the  authority  of  Parlia- 
ment be  adjudged  a  traitor,  and  that  the  judges  might  give 
judgment  against  him,  to  be  drawn  and  hanged,  saving  to  the 
Lords  their  escheats:  the  sentence  however  was  "Pur  ceo  quil 
semble  encountre  le  liberty  de  seint  Esglis  le  roy  se  avisera." 

In  the  19  Henry  VI.  a  startling  extension  of  the  law  of 
treason  was  laid  down  by  Newton,  J.  He  says  if  a  man 
imagine  the  death  of  the  King  or  his  consort,  he  shall  be  put 
to  death  for  such  an  imagination  without  having  done  anything, 
i.e.  without  any  overt  act.  How  far  even  in  those  stormy 
times  such  a  proposition  was  regarded  as  a  true  exposition  of 
the  law  it  is  difficult  to  say. 

In  the  20  Henry  VI.  the  incursions  of  the  Welsh  on 
the  English  marches  gave  rise  to  fresh  legislation.  By  the 
20  Henry  VI.  c.  3  it  was  enacted  that  "  If  any  people  of  the 
said  counties  of  Wales  or  in  the  Marches  of  Wales  do  drive, 
liriiiiT,  carry  away,  or  withhold  any  horses  beasts  goods  and 
chattels  belonging  to  the  people  dwelling  in  the  counties  of 
Hereford  Gloucester  and  Salop,  the  people  found  in  possession 
of  the  goods  having  knowledge  how  they  were  driven  away 
shall  be  guilty  of  treason.  And  whoever  is  thereof  attainted  it 
shall  be  done  unto  him  as  unto  a  traitor  to  the  King."  The 
statute  was  to  last  six  years  only,  but  by  the  27  Henry  VI.  o.  4 
it  was  continued  for  another  three  years. 

By  the  20th  Henry  VI.  c.  11,  so  much  of  the  Statute  2 
Henry  V.  St.  1,  c.  6,  as  made  the  breaking  of  truces  high  treason, 
1  i.  Furl.  Hist.  350. 
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was  repealed,  as  the  pains  contained  and  specified  in  the  statute 
were  so  rigorous  against  the  King's  liege  people  and  subjects, 
and  so  straitly  bound  them,  that  the  adversaries  and  enemies  of 
the  King  were  greatly  boldened  and  comforted  to  make  war 
against  them.  The  statute  was  however  only  to  last  till  the 
next  parliament.  By  the  29th  Henry  VI.  c.  2  the  Statute 
2  Henry  V.  was  confirmed  and  ordered  to  be  enforced. 

By  the  20th  Hen.  VI.  c.  9,  the  proceedings  on  the  trial  of 
peeresses  indicted  of  treason  or  felony  were  regulated :  the  statute 
recites,  "  Whereas  it  is  contained  in  the  Great  Charter  amongst 
other  things,  in  the  form  following  :  *  No  free  man  should  be 
taken  or  imprisoned  or  disseised  of  his  freehold  or  his  libertes 
or  free  customs,  or  be  outlawed  or  banished  or  in  anywise  de- 
stroyed, nor  will  we  go  upon  him  nor  send  upon  him,  but  by 
the  lawful  judgement  of  his  peers  or  by  the  law  of  the  land.' 
In  which  statute  no  mention  is  made  how  women,  ladies  of 
great  estate  in  respect  to  their  husbands,  peers  of  the  land, 
married  or  sole,  that  is  to  say,  Duchesses  Countesses  or  Baron- 
esses, shall  be  put  to  answer,  or  before  what  judges  that  they 
shall  be  judged,  upon  indictment  of  treasons  or  felonies  by 
them  committed  or  done,  in  regard  whereof  it  is  a  doubt  in 
the  law  of  England,  before  whom  and  by  whom  such  ladies  so 
indicted  shall  be  put  to  answer  and  be  judged,  our  said  Lord 
the  King,  willing  to  put  out  such  ambiguities  and  doubts,  hath 
declared  by  authority  aforesaid,  that  ladies  so  indicted  or  here- 
after to  be  indicted  of  any  treason  or  felony  by  them  done  or 
hereafter  to  be  done,  whether  they  be  married  or  sole,  that  they 
thereof  shall  be  brought  to  answer  and  put  to  answer  and 
judged  before  such  judges  and  peers  of  the  realm  as  peers  of 
the  realm  should  be  if  they  were  indicted  or  impeached  of  such 
treasons  or  felonies  done  or  hereafter  to  be  done,  and  in  like 
manner  and  form  and  none  otherwise." 

Jack  Cade's  rebellion  gave  rise  to  an  act  of  attainder1. 
After  reciting  who  he  was,  that  his  treason  consisted  in 
imagining  the  King's  death,  the  destruction  and  subversion  of 
the  realm,  gathering  and  levying  a  great  number  of  persons, 
exciting  them  to  insurrection,  and  levying  war  against  the 
King,  and  though  he  was  dead  and  mischievied  yet  by  the 
law  of  the  land  not  punished,  the  King,  to  put  such  traitors 
in  fear  for  the  time  to  come,  and  the  saving  of  himself  and  his 
realm,  hath  ordained  by  the  authority  of  Parliament,  that  Cade 
should  be  of  those  treasons  attainted,  and  forfeit  all  his  lands 
and  goods  to  the  King  which  he  had  on  the  7th  day  of  July,  1449, 
that  his  blood  be  corrupt  and  disabled  for  ever,  and  he  be  called 
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a  trailer  within  the  said  realm  for  ever.  In  the  next  Parlia- 
ment, 31  Henry  VI.  c.  1,  it  was  provided  that  Cade  was  a  traitor, 
that  all  acts  done  by  him  were  void ;  the  attainder  of  all  persons 
put  to  death  on  his  indictment  or  by  his  authority  should  be 
\i'i<l  ;  and  the  act  goes  on  to  provide,  "And  all  indictments  in 
time  coming  in  like  cases  under  power  of  tyranny,  rebellion  and 
stirring  had  shall  l>e  of  no  record  or  effect,  but  void  in  law, 
and  all  petitions  delivered  to  the  said  King  in  his  last  Parlia- 
ment holden  at  Westminster  the  6th  day  of  November  in  the 
L)(.'th  year  of  his  reign,  against  his  mind  by  him  not  agreed, 
shall  be  taken  and  put  in  oblivion,  out  of  the  remembrance, 
undone,  voided,  adnulled  and  destroyed  for  ever,  as  a  thing 
purposed  against  God  and  conscience,  and  against  his  royal 
estate  and  preeminence  and  also  unreasonable." 

The  proceedings  against  Henry  Beaufort,  Bishop  of  Win- 
chester, and  William  de  la  Pole,  Earl  of  Suffolk,  belong  more  to 
proceedings  in  Parliament,  and  are  given  under  that  head. 

The  various  proceedings  by  the  rival  parties  in  the  Wars  of 
the  Eoses  against  their  opponents,  cannot  usefully  be  cited 
as  cases  on  the  law  of  treason,  for  1st,  many  of  the  executions 
were  done  under  martial  law,  and  2nd,  they  did  not  even 
profess  to  go  on  legal  or  judicial  precedents. 
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EDWARD  IV.,   EDWARD  V.,   RICHARD   III. 
(1461—1485.) 

Statute  14  Ed.  IV.  c.  4— Breaking  truces— Stat.  7  Ed.  IV.  c.  5— Grantees 
of  forfeited  lands — Commission  to  constable — Martial  law — Lord 
Hungerford's  case — Lord  Grey's  case — Bagot's  case— Attainder  of 
Lancastrian  kings — Constructive  treason — Burdett's  case — Duke  of 
Clarence's  case — Witchcraft — Edward  V. — Richard  III. — Public  and 
private  acts — Acts  of  attainder — Question  of  Richard's  title  to  the 
throne. 

WITH  the  exception  of  the  Statute  14  Edward  IV.  c.  4,  which 
confirms  the  previous  statutes1  made  against  breakers  of  truces, 
and  the  Statute  7  Edward  IV.  c.  5,  which  provides  how  the 
grants  of  land  which  had  come  to  the  King's  hands  by  attainder, 
and  were  afterwards  granted  out,  should  be  held,  there  are 
no  statutes  of  Edward  IV.  on  the  subject  of  treason.  As  an 
usurper  he  had  to  hold  the  throne  as  he  gained  it,  by  the  sword, 
and  accordingly  we  find  that  his  rule  was  not  so  much  based 
011  law  as  on  the  King's  safety.  The  patent  of  the  Constable 
and  the  Marshal  fully  explains  why  we  have  so  few  records  of 
treason  in  the  ordinary  courts  in  this  reign,  and  why  there  was 
no  necessity  for  legislation  :  the  King  granted  to  the  Constable, 
not  only  in  time  of  war  but  also  during  peace,  "  Plenam  potes- 
tatem  ad  cognoscendum  et  procedendum  in  omnibus  causis  et 
de  super  crimine  lesse  majestatis  seu  super  occasione  cseterisque 
causis  et  etiam  sum  marie  et  deplano  sine  strepitu  et  figura 
justitise  sola  facti  veritate  inspecta  ac  etiam  manu  regia." 
Armed  with  this  power,  the  Constable  did  not  require  new 
Statutes  to  give  him  jurisdiction  in  cases  of  treason. 

The  wars  had  got  rid  of  the  great  feudal  Lords  who  were 
interested  in  the  forfeitures,  and  therefore  opposed  to  the 
extension  of  treason,  and  in  their  absence  the  King  could  do 
much  as  he  pleased.  If  this  had  not  been  so  Lord  Hunger- 
ford's  case  could  never  have  happened.  Lord  Huiigerfbrd  was 
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attainted  and  executed  for  treason,  certain,  persons  were  seised 
to  his  use  of  certain  lands,  the  Act  of  Attainder  expressly  for- 
feit »-d  all  lands  of  which  he  was  seised,  or  of  which  others  were 
seised  to  his  use,  to  the  King.  The  trustees  tried  to  save  the 
estates  for  Lady  Hungerford,  by  contending  that  they  were 
scisrd  after  the  death  of  Lord  Hungerford,  not  for  him,  but 
to  the  use  of  his  wife ;  but  the  court  held  that  the  lands  were 
forfeited  to  the  King. 

The  doctrine  of  the  distinction  between  the  King  de  facto 
and  the  King  de  jure  was  it  seems  first  started  in  this  reign  in 
Lord  Grey's  case,  who  was  tried  under  Edward  for  treason  against 
Henry  VI.,  though  it  would  appear  that  the  precise  treason  for 
which  Lord  Grey  was  convicted,  was  committed  against  Edward; 
the  case  however  gives  the  reason  for  his  execution  as  being 
"  pur  cause  de  son  perjury  et  doubleness,"  that  he  was  false  to 
both  Henry  and  Edward. 

The  whole  question  as  to  Henry  VI. 's  title  to  the  throne 
was  discussed  at  great  length  in  Bagot's  case,  which  is  said  to 
have  laid  down  the  doctrine  that  the  de  facto  King  is  King  for 
all  purposes  ',  but  this  Bagot's  case  did  not  do,  it  only  went 
upon  the  validity  of  certain  acts  of  Henry  done  when  de  facto 
King,  and  did  not  in  any  way  go  to  the  length  of  saying  that  a 
King  de  facto  is  a  King  for  all  purposes. 

To  show  the  vindictiveness  with  which  the  House  of  York 
pursued  the  House  of  Lancaster,  and  the  length  to  which  the 
law  of  treason  was  carried,  it  is  only  necessary  to  cite  the 
attainder  of  Henry  IV.  as  Earl  of  Derby  for  treason  against 
Ilk-hard  II.;  this,  after  Henry,  his  son  and  his  grandson  had 
held  the  throne,  was  carrying  the  law  of  treason  to  a  pitch 
seldom  surpassed. 

Edward  IV.'s  reign  is  said  to  have  been  one  of  the  first  in 
which  the  letter  of  the  Statute  of  Edward  III.  was  extended  by 
judicial  construction.  One  of  these  kinds  of  constructive  treasons 
deserves  especial  notice,  namely  where  the  overt  act  alleged 
was  witchcraft  and  conjuration;  of  this  the  well-known  case 
of  Thomas  Burdett  will  serve  as  an  example.  Burdett,  accord- 
ing to  the  story  told  in  all  law  writers,  was  convicted  of 
treason  for  having,  on  being  told  that  the  King  had  killed  his 
favourite  white  buck  while  hunting  in  his  park,  expressed 
a  wish  that  the  buck,  horns  and  all  had  been  in  the  King's 
belly,  thereby  imagining  the  King's  death.  From  the  indict- 
ment, the  charge  on  which  Burdett  was  convicted  appeal's  j 
differently ;  he  was  indicted  for  treasonably  compassing  and  | 
imagining  the  death  of  the  King,  with  the  assistance  of  Stacey 
and  Blake,  and  to  carry  out  their  treacherous  intention  they 
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worked  and  calculated  by  art,  magic,  necromancy  and  astronomy, 
the  final  destruction  of  the  King  and  Prince  of  Wales,  and  that 
they  treasonably  revealed  to  other  persons  the  result  of  their 
calculations  and  devices,  which  showed  that  the  King  and  the 
Prince  would  shortly  die.  It  was  also  alleged  in  the  indictment, 
that  according  to  the  determination  of  Holy  Church,  and  the 
opinions  of  divers  doctors,  it  is  forbidden  to  any  liege  roan 
to  meddle  concerning  Kings  and  Princes,  by  calculating  their 
nativities  without  their  permission.  On  this  indictment  the  three 
were  convicted  of  treason,  and  Burdett  and  Stacey  executed. 

This  case,  which  Mr  Finlason  says  is  the  first  precedent  of 
an  indictment  for  constructive  treason,  seems  to  have  fur- 
nished authority  for  several  others,  both  in  this  and  in  other 
reigns.  The  case  of  the  Duke  of  Clarence  in  this  reign,  and 
that  of  the  Duke  of  Buckingham  in  Henry  YIII.'s,  are  within 
the  mischief  of  Burdett's.  The  Duke  of  Clarence's  case  is  a 
notable  example  of  how  the  Law  of  treason  can  be  extended. 
His  fate  is  well  known,  from  the  story  that,  on  being  offered 
the  choice  of  the  mode  of  his  execution,  he  selected  drowning  in 
a  butt  of  Malmsey.  Clarence  being  the  next  Yorkist  heir  to 
the  throne  after  the  death  of  Edward  Prince  of  Wales,  his  de- 
sire to  marry  Mary  of  Burgundy,  and  his  position  as  one  of  the 
representatives  of  the  celebrated  King-maker,  rendered  him  too 
important  a  person  to  be  allowed  to  live ;  he  protested  at  the 
council  that  he  did  not  believe  Burdett  and  his  friends  were  guilty 
of  treason  ;  this  the  King  said  was  dangerous  to  the  administra- 
tion of  Justice,  so  Clarence  was  arrested  and  sent  to  the  Tower. 
He  was  subsequently  impeached  before  the  Lords  of  treason  ; 
the  charges  against  him  were,  that  he  had  accused  the  King  of 
injustice  in  bringing  a  false  accusation  against  Burdett,  and  in 
securing  a  conviction,  by  bribing  servants  and  others  to  divulge 
alleged  conversations  of  a  treasonable  nature;  that  he  had 
imputed  necromancy  to  the  King,  saying  that  he  had  removed 
by  poison  those  whom  he  could  not  destroy  by  Law,  and  had 
killed  by  witchcraft  those  whom  he  could  not  kill  by  poison. 
He  had  by  magic  caused  Edward  to  waste  away  as  a  candle  is 
consumed  by  burning.  He  had  cast  a  stigma  on  his  mother,  de- 
claring Edward  illegitimate  and  himself  the  true  heir  of  his 
father.  On  these  charges,  on  the  sole  evidence  of  the  King 
himself,  the  Lords  found  Clarence  guilty  of  treason,  and  he 
was  sentenced  to  death. 

It  should  however  be  stated  injustice  to  the  Lords,  that  we 
find  magic  and  witchcraft  looked  on  as  treasonable  at  an  earlier 
date:  thus  in  a  proclamation  of  July  1450,  for  the  apprehension 
of  John  Cade  calling  himself  Captain  of  Kent,  he  is  therein, 
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amongst  other  things,  accused  of  having  used  mairieai  books,  of 
having  "  reivd  upp  the  Divell  in  the  semblaunce  of  a  blak 
dogge  in  his  chaumbre  while  he  was  loggyd  at  Derteford1." 

The  short  reign  of  Edward  V.  does  not  add  anything  to  the 
Law  of  treason.  No  Parliament  was  held.  The  arrest  and 
t  ion  of  Hastings  were  so  utterly  illegal,  that  they  could  not 
l>e  cited  as  a  precedent.  From  the  accouut  of  that  celebrated 
scene  at  the  Council,  when  the  Duke  of  Gloucester  stated  that 
liis  body  had  been  wasted  by  sorcery,  it  seems  at  that  time  to 
have  been  admitted  that  working  on  the  Royal  Family  by  such 
means  amounted  to  treason. 

As  Richard  had  acted  as  Protector,  so  now  he  acted  as 
King;  during  the  two  years  of  his  reign  no  public  Statute  on 
the  subject  of  treason  was  passed,  and  there  is  no  trial  for 
ai  of  any  importance  in  the  books.  But  there  is  one 
point  in  this  reign  that  deserves  notice;  the  division  of  Statutes 
into  Public  and  Private  Acts  appears  for  the  first  time  on 
the  Roll,  and  from  this  time  we  find  Acts  of  Attainder  veiy 
common  until  they  become  one  of  the  ordinary  means  the  Kings 
possessed  of  destroying  a  subject,  who,  either  from  lack  of 
evidence,  or  because  his  crime  did  not  amount  to  treason  as 
defined  by  Law,  could  not  be  put  to  death  in  any  other  way. 

The  importance  these  Acts  of  Attainder  assumed  will  be 
seen  from  the  fact  that  Richard  III.'s  Parliament  passed 
1.")  public  and  18  private  Acts;  of  the  18  private  Acts  no  less 
than  7  relate  to  Attainders.  It  may  be  well  to  give  the  titles 
of  one  or  two. 

"  1.  Titulus  regis,  under  which  Title  all  the  reasons  and 
allegations  devised  to  prove  the  King  to  be  time  and  undoubted 
heir  to  the  Crown  are  set  forth  at  large,  and  the  same  allowed, 
ratified  and  enacted  by  the  Lords  and  Commons,  &c.  and  his 
brother's  children  made  bastards. 

3.  An   Act   for   the  attainder  and  conviction  of  Henry 
Duke  of  Buckingham,  John  Bishop  of  Ely,  William  Knevitt, 
.John    Hiinhe,    Thomas   Nandike,    Henry   Earl   of  Richmond, 
.Jasper  Karl  of  Pembroke,  George  Brown,  Thomas  Lewkenor 

Jit,  John  Guilford  and  many  more. 

4.  An  Act  to  enable  the  King  to  make' grants  of  the  posses- 
sions of  persons  attainted. 

5.  An  Act  for  the  Attainder  of  the  Bishops  of  Ely,  Sarum 
and  Kxeter. 

»».     An  Act  against  Margaret  Countess  of  Richmond. 

7.      An  Act  for  ihe  Attainder  of  Walter  llobenl. 

U.     An  Act  to  reverse  the  Attainders  made  by  King  Henry 
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the  Fourth,  against  Thomas  Percy  Earl  of  Worcester  and  Henry 
Percy  Earl  of  Northumberland. 

11.  An  Act  for  James  Tirrel  and  Anne  his  wife,  daughter 
and  heir  of  John  Arundell,  touching  the  lands  of  Aruiidell 
being  now  attainted." 

With  regard  to  the  first  of  the  private  Acts  as  to  Richard's 
Title  to  the  Throne,  in  Hilary  term  the  first  year  of  Henry  VII., 
is  the  following  entry  : 

"  Touts  les  Justices  en  1'Eschequer  chamber  primo  die  Ter- 
mini per  le  commaundment  le  Roy  communerunt  pur  le  reversel 
del  bill  et  act  que  bastarde  les  infantes  le  Roy  Ed.  IV.  et  Eliza- 
beth son  feme ;  et  pristeront  son  direction  pur  ceo  que  le  Bill  et 
1'act  fuit  cy  faux  et  slaunderous  que  ils  ne  voilt'  reherce  le  matter 
ni  1'effect  del  matter  mes  tant  solement  que  Rich  iadis  Duke  de 
Gloucestf  et  puis  en  fait  et  nient  en  droit  Roy  Denglet're  fist 
un  faulx  et  seditious  bill'  pur  este  mis  a  luy  que  commence  sic : 
Pleaseth  it  your  highness  to  consider  these  articles  ensuing,  &c. 
sans  pluis  rehersal,  which  bill  afterwards  in  his  Parliament 
holden  at  Westminster,  was  confirmed  and  aucthorised  &c. 
The  King  at  the  speciall  request  and  prayer  of  his  Lords 
spirituall  and  temporall  and  the  Commons  of  this  present  Parlia- 
ment assembled  and  by  the  aucthoritie  of  the  same  that  the  said 
bill  act  and  record  be  adnulled  and  utterly  destroyed  and  that  it 
be  ordeined  by  the  same  aucthoritie  that  the  same  act  and  record 
be  taken  out  of  the  roll  of  Parliament  and  be  cancelled  and 
brent  and  be  put  in  perpetual  oblivion  also  the  said  Bill  and 
all  the  appendancie  &c.  And  this  was  the  consideration  of  the 
Justices  that  they  rehearsed  no  more  of  the  matter  that  the 
matter  might  be  and  remaine  in  perpetual  oblivion  for  the  falsness 
and  shamefulness  of  it.  And  if  any  part  of  the  specialite  of  the 
matter  had  been  rehearsed  in  this  Act  then  had  it  remained  in 
remembrance  alway  which  was  thought  by  all  persons  that  it 
should  in  nowise  be,  &c.  Nota  icy  bien  le  policie  nota  ensemet 
qil  puissoit  este  pris  hors  del  record  fas  act  del  parliament  pur 
le  indepnitie  et  jeop'dy  de  eux  q  au  les  records  en  lour  gard 
qux  fuer  assent  a  c  pur  tout  discharges  il  fuit  per  aucthoritie  de 
p'liament.  Et  m  le  jour  ceo  fuit  lie  en  le  pliam't  chamber 
deuant  les  Seygniors  et  les  Judges  et  les  Sfirs  pensoint  bien 
de  ceo  et  graunteront  a  ceo.  Mes  fuit  moue  g  ascuns  de  eux  q 
serra  bon  order  q  cesty  q  fist  ceo  faux  bill  reformera  ceo  et 
disoint  q  le  Evesque  de  B  fist  le  Bill  et  les  Segniors  voillont 
aver  luy  en  le  pliam't  chambre  pur  aver  luy  responder  a  ceo.  Et 
le  Roy  disoit  q  il  aver  luy  pardon  et  pur  ceo  et  ne  voile  pluis 
faire  a  luy  quod  nota  constantia  regis  et  quidam  Episcopi  fueriit 
contra  ipsum  &c.1M 
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CHAPTER    VI. 

HENRY    VII. 
(1485—1509.) 

Allegiance  to  de  facto  Sovereign— Stat.  11  Hen.  VII.  c.  1— Object  of  the 
-Counterfeiting  foreign  coin — Stat.  4  Hen.  VII.  c.  18 — Con- 
spiracy to  kill  the  Privy  Council— Stat.  3  Hen.  VII.  c.  14— Object  of 
Act — Principal  and  accessory  in  treason — Sir  W.  Stanley's  case — 
Sanctuary — Humphrey  Stafford's  case—  Sentence  in  case  of  treason 
— Lord  Coke's  explanation  of  the  sentence. 

TIIK  only  trial  for  High  Treason  reported  in  the  State  trials 
during  Henry  VI I. 's  reign  is  that  of  Sir  William  Stanley. 
There  does  not  seem  to  have  been  any  great  addition  to  the 

of  treason  during  this  reign  by  Statute.  But  the  cele- 
brated Statute  making  allegiance  to  the  King  de  facto  not  treason 
to  the  King  de  jure,  is  one  of  this  reign.  Sir  William  Black- 
stone  has  a  long  passage  as  to  what  were  its  objects,  but  it  would 
seem,  without  going  so  deeply  into  the  motives  of  its  authors  as 
he  does,  that  the  objects  of  the  Statute  are  sufficiently  apparent. 
The  frequent  changes  in  the  occupancy  of  the  throne  during 
the  Wars  of  the  Roses,  and  the  proscriptions  that  followed 
them,  rendered  no  one's  life  or  property  safe,  and  the  nobles 
naturally  desired  some  security.  It  was  the  interest  of  every 
one,  that  under  any  circumstances  the  government  of  the 
country  should  be  carried  on,  and  for  this  it  was  necessary  that 
those  who  carried  on  that  government  should  be  protected.  A 
reference  to  the  table  of  Private  Acts  in  Henry  VII. 's  reign 
shews  that  in  the  Parliament  1  Henry  VII.  the  persons  attainted 
in  Uichard  III.'s  reign  were  restored  in  blood  and  honours, 
and  tin-  late  Duke  of  Norfolk,  Earl  of  Surrey,  Viscount  Lovell, 
{Sir  Walter  Devereux,  Earl  Ferrers,  Lord  Zouch  and  many  others 
attainted.  Klizabeth  Gray  late  Queen  of  Edward  IV.,  Henry 
VI.  Duke  of  Bedford,  the  Duke  of  Somerset,  and  a  number  of 
others  wnv  restored.  Had  a  Yorkist  rising  followed,  which 

l>y  no  means  unlikely,  and  had  it  been  successful,  which 
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No  person 
that  shall 
attend  upon 
the  King  and 
do  him  true 
ftervice  shall 
be  attainted 
tlierefore  of 
treason  or 
any  other 
offence. 


Object  of  the 
11  Hen.  VI I. 
c.l. 


was  by  no  means  improbable,  all  those  persons  who  were 
restored  would  have  been  again  attainted,  and  all  the  other  At- 
tainders reversed;  to  remedy  this  and  to  make  the  subject 
safe,  whatever  government  was  at  the  head  of  affairs,  was  the 
motive  for  this  Statute.  It  is  as  follows  : 

"The  King  our  Sovereign  Lord,  calling  to  his  remembrance 
the  duty  of  allegiance  of  his  subjects  of  this  his  realm,  and  that 
they  by  reason  of  the  same  are  bound  to  serve  their  Prince  and 
Sovereign  Lord  for  the  time  being,  in  his  wars,  for  the  defence 
of  him  and  the  land,  against  every  rebellion,  power  and  might, 
reared  against  him,  and  with  him  to  enter  and  abide  in  service 
in  battle  if  case  so  require,  (2)  and  that  for  the  same  service 
what  fortune  ever  fall  by  chance  in  the  same  battle  against  the 
mind  and  will  of  the  Prince  as  in  this  land  some  time  passed 
hath  been  seen  that  it  is  not  reasonable,  but  against  all  laws, 
reason  and  good  conscience,  that  the  said  subjects  going  with 
their  Sovereign  Lord  in  wars  attending  upon  him  in  his  person, 
or  being  in  other  places  by  his  commandment  within  this  land 
or  without  any  thing  should  lose  or  forfeit  for  doing  their 
true  duty  and  service  of  allegiance,  (3)  it  be  therefore  ordained, 
enacted,  and  established  by  the  King  our  Sovereign  Lord  by 
the  advice  and  assent  of  the  Lords,  spiritual  and  temporal,  and 
the  Commons  in  the  present  parliament  assembled  and  by  au- 
thority of  the  same.  That  from  henceforth  no  manner  of  per- 
son or  persons,  whatsoever  he  or  they  be  that  attend  upon  the 
King  and  Sovereign  Lord  of  this  land  for  the  time  being,  in  his 
person  and  do  him  true  and  faithful  service  of  allegiance  in  the 
I  same,  or  be  in  other  places  by  his  commandment  in  his  wars 
within  this  land  or  without  that  for  the  said  deed  and  true  duty 
of  allegiance  he  or  they  be  in  no  wise  convict  or  attaint  of  high 
treason  ne  of  other  offences  for  that  cause  by  act  of  parlia- 
ment or  otherwise  by  any  process  of  law  whereby  he  or  any  of 
them  shall  lose  or  forfeit  life,  lands,  tenements,  rents,  possessions, 
hereditaments,  goods,  chattels,  or  any  other  things,  but  to  be 
for  that  deed  and  service  utterly  discharged  of  any  vexation, 
trouble  or  loss,  (4)  and  if  any  act  or  acts  or  other  process  of 
the  law  hereafter  thereupon  for  the  same  happen  to  be  made 
contrary  to  this  ordinance  that  then  that  act  or  acts  or  other 
processes  of  the  law  whatsoever  they  shall  be  stand  and  be 
utterly  void,  (5)  Provided  Alway,  That  no  person  or  persons 
shall  take  any  benefit  or  advantage  by  this  act,  which  shall 
hereafter  decline  from  his  or  their  said  allegiance." 

Mr  Finlason1  says  that  the  statute  was  not  passed  with  the 
intention  that  is  usually  ascribed  to  it,  of  making  allegiance  to 
1  Beeves'  Hist,  of  English  Law,  m.  p.  126. 
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tin-   <i  -\ernment   no  ofl'ence;    but  rather  to   L'ivean  in- 

demnity t«>  all  tin is«  persons  who  might  aid  the  king  in  putting 
«l«'\vn  a  rebellion  to  whatever  mode  of  violence,  martial  law  or 
otherwise  they  might  have  resorted,  and  he  cites  as  a  proof 
tlu>  date  of  the  statute,  1494,  when  the  king  was  too  firmly  settled 
on  his  throne  to  fear  that  he  would  be  dispossessed,  and  the 
partisans  of  the  previous  monarch  would  not  have  had  anything 
to  fear.  This  contention,  though  ingenious,  does  not  seem  the 
true  on*-;  it  leaves  out  of  sight  the  fact  that  the  whole  reign  of 
Henry  VII.  was  a  state  of  "veiled  rebellion,"  and  that  his 
stronger  suppuiters  felt  the  insecurity  of  their  position.  The 
chances  of  the  White  Rose  were  far  from  inconsiderable,  and  the 
\er\  tact  that  Henry  had  spoiled  all  the  Yorkists  who  could 
be  spoiled,  and  that  therefore  the  act  was  not  likely  to  affect 
him  by  depriving  him  of  forfeitures  and  prevent  him  gratifying 
his  enmities,  while  it  gave  his  friends  such  a  measure  of  pro- 
tection as  would  make  their  support  more  certain,  seems  to 
shew  that  the  usual  interpretation  of  the  act  is  the  true  one. 

\  Btafcrt*,  4  Henry  VII.  c.  18,  made  counterfeiting  foreign 
coin  current  in  the  realm  treason. 

Another  Statute  3  Henry  VII.  c.  14,  made  conspiracy  to 
j  tin-  King,  or  any  Lord  or  Counsellor,  or  great  officer, 
felon  v.  The  preamble  of  this  Act  goes  far  to  shew  that  Henry 
felt  his  position  most  insecure  and  was  desirous  to  have  a  new 
ollenee,  c« inspiring  the  King's  death  without  any  overt  act,  tried 
before  a  new  tribunal,  the  steward,  treasurer,  or  controller  of  the 
King's  household,  and  twelve  sad  and  discreet  persons  of  the 
cheque  roll  of  the  King's  household.  The  Act  is  as  follows,  the 
preamble  states  the  reasons  for  passing  it. 

"Forasmuch  as  by  quarrels  made  to  such  as  have  been 
in  great  authority,  office,  and  of  council  with  Kings  of  this 
realm  hath  ensued  the  destruction  of  the  Kings  .and  the  un- 
doing of  this  realm  ;  (2)  so  as  it  hath  appeared  evidently,  when 
compassing  of  the  death  of  such  as  were  of  the  King's  true 
subjects  was  had  the  destruction  of  the  Prince  was  imagined 
thereby,  and  for  the  most  part  it  hath  grown,  and  being  oc- 
casioned by  envy  and  malice  of  the  King's  own  household 
s.-r\ants  as  now  of  late  such  a  thing  was  likely  to  have  ensued; 
(."•)  and  I'orsoiMiu-h  as  by  the  law  of  this  land;  if  actual  deeds 
be  not  had  there  is  no  remedy  for  such  false  compassings,  ima- 
ginations.  and  confederacies  had  against  any  Lord,  or  any  of 
tin-  Kind's  council  or  any  of  tin-  King's  great  officers  in  his 
hous  hold,  as  steward  treasurer  and  comptroller,  and  so  great  in- 
conveniences might  ensue  if  such  ungodly  demeaning  should  not 
titly  punished  before  that  actual  u  done;  (4)  there- 


1496. 

11  Hen.  I'll, 
c.  1. 


4  Hen.  VII. 
c.  18. 

3  Hen.  VI I. 
c.  14. 

Conspiracy 
to  kill  th>- 
King,  Lord, 
or  Coumtlf 
lor. 


40 


State  Trials. 


1488. 

3  Hen.  VII. 
c.  14. 


Remarks  on 
Act. 


Principal 
and  acces- 
sory in  trea- 
t-on. 


fore  it  is  ordained  by  the  King,  the  Lords  spiritual  and  temporal, 
and  the  Commons  of  the  said  parliament  assembled,  and  by  au- 
thority of  the  same.  That  from  henceforth  the  steward,  treasurer, 
and  comptroller  of  the  King's  house  for  the  time  being,  or  one  of 
them,  have  full  authority  and  power  to  enquire  by  twelve  sad 
men  and  discreet  persons,  of  the  Cheque  roll  of  the  King's 
honourable  household,  if  any  servant  admitted  to  be  his  servant 
in  his  house  sworn,  and  his  name  put  into  the  Cheque  roll  of  his 
household  whatsoever  he  be,  serving  in  any  manner  office  or 
room  reputed,  had  and  taken,  under  the  state  of  a  Lord  make 
any  confederacies,  compassings,  conspiracies,  or  imaginations, 
with  any  person  or  persons,  to  destroy  or  murder  the  King  or 
any  Lord  of  this  realm,  or  any  other  person  sworn  to  the  King's 
council  or  steward,  treasurer,  or  comptroller  of  the  King's 
house ;  (5)  that  if  it  be  found  afore  the  said  steward  for  the 
time  being,  by  the  said  twelve  sad  men,  that  any  such  of  the 
King's  servants  as  is  above  said,  hath  confedered,  compassed, 
conspired,  or  imagined,  as  is  above  said  that  he  so  found  by 
that  enquiry,  be  put  thereupon  to  answer ;  (6)  and  the  steward, 
treasurer  and  comptroller,  or  two  of  them  have  power  to  deter- 
mine the  same  matter,  according  to  the  law;  (7)  and  if  he  put 
him  in  trial  that  then  it  be  tried  by  other  twelve  sad  men  of 
the  same  household,  and  that  such  misdoers  have  no  challenge 
but  for  malice ;  (8)  and  if  such  misdoers  be  found  guilty  by 
confession  or  otherwise,  that  the  said  offence  be  judged  felony 
and  they  to  have  judgment  and  execution  as  felons  attainted 
ought  for  to  have  by  the  common  law." 

Mr  Reeves  *  says  this  statute  is  remarkable  for  the  provision, 
placing  the  Lords  on  the  same  footing  as  the  King,  and  it 
would  seem  to  have  furnished  a  precedent  for  the  Statute  3  and 
4  Edward  VI.  c.  5,  which  cast  still  further  protection  round  the 
Lords  of  the  Council.  It  is  in  effect  one  of  the  most  arbitrary 
acts  on  the  Statute-book  as  it  makes  mere  thoughts  criminal 
even  if  not  evidenced  by  acts,  and  forms  a  precedent  for  some 
of  the  arbitrary  measures  of  the  next  reign. 

The  more  important  trials  for  treason  in  this  reign  are  those 
of  Sir  William  Stanley  and  Sir  Humphrey  Stafford,  the  first 
only  is  given  in  the  State  Trials.  In  another  case  the  law  as 
to  principal  and  accessory  in  treason  was  much  debated,  and  it 
there  seems  to  be  treated  as  settled  Law  that  there  are  no  ac- 
cessories in  treason,  there  a  man  was  indicted  for  treason  in 
counterfeiting  the  coin,  and  another  was  indicted  for  "quod 
sciens,  &c.  ilium  felonice  hospitavit  manutenuit  et  comfortavit, 
&c.,"  and  the  point  was  taken  that  a  man  could  not  loefeloni- 
1  Hist,  of  English  Law,  in.  p.  151. 
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-sory  to  treason.  On  this  point  being  heard  before 
the  court  in  b:inc  it  was  urged  by  Brian,  J.  that  he  might,  M.- 
counterfeiting  tin-  coin  was  a  Common  Law  felony,  and  the 
Statute  of  Treasons  had  not,  by  <!••« 'luring  it  treason,  abolished 
luiiy  ;  that  tin-  proclamation  on  the  exigent  gave  notice 
that  an  outlawry  impended  both  for  treason  and  felony,  that 
every  treason  implied  in  it  ;i  felony  and  it  was  clear  law  that  if 
a  man  was  attainted  of  treason  under  the  Stat.  8  Hemy  VI. 
c.  6  for  burning  houses  after  sending  a  threatening  letter, 
another  mi^ht  be  indicted  for  feloniously  aiding  and  receiving 
him,  as  before  the  Statute  of  Henry  VI.  burning  houses  was  a 
felon  v.  But  Chief  Justice  Hussey  said  as  it  was  now  treason 
tin-re  could  be  no  such  thing  as  an  accessory  to  the  felony,  and 
as  there  could  be  no  accessory  in  treason  the  indictment  was 

Yet  notwithstanding  this  decision  great  doubt  as  to  the 

law  of  accessory  in  the  treasons  of  counterfeiting  the  coin  and 

to  have  prevailed,  for  we  find  Lord  Coke 

g  in  one  place1  that  there  can  be  an  accessory  as  the 
oft  nee  is  not  treason,  and  in  another  saying  there  cannot,  for 
. 

Sir  William  Stanley  had  been  one  of  the  great  supporters  of 
Henry  when  Iviri  of  Kichmond  in  the  expedition  that  ended  in 

.ttle  of  Bosworth.  It  is  said  that  even  then  Stanley  was 
doubtful  which  side  to  take  and  only  at  last  supported  Henry 
when  lie  saw  lie  was  about  to  be  victorious.  Stanley  became  one 
of  the  -K  at  men  about  Henry's  court  and  his  Lord  Chamber- 
lain. What  otl'enee  Stanley  gave  the  King  is  uncertain,  in  all 
probability  the  King  pursuing  his  usual  policy  was  jealous  of 
Stanley  and  desired  to  show  the  nobles  that  no  services  how- 

.1  eat  would  be  taken  as  an  excuse  if  they  acted  against  his 

rninent.  Stanley  is  said  to  have  l>een  alienated  from  the 
because  he  considered  the  King  had  not  sufficiently  re- 
garded him  for  his  services  at  Bosworth.  Stanley  seems  to 
ha\e  listened  to  Teikin  Warbeck  or  some  of  his  emissaries,  and 
Henry  was  in  mortal  fear  of  Perkin  Warheck  and  his  adherents. 
How  far  Stanley  had  gone  does  not  clearly  appear.  The 
evidence  against  him  con.Msted  of  Sir  Robert  Clitibrd's  (who 
was  said  to  be  a  spy  in  the  Ki HIT'S  pay)  report  of  a  conversation 
with  Stanley,  when  he  told  (.'liH'ord  "that  if  lie  was  sure  that 
that  young  man"  (meaning  Perkin  Warlieck)  "were  King 
Edward's  son  he  would  never  bear  arms  against  him." 
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The  question  seems  to  have  been  put  to  the  Judges  if 
this  speech  amounted  to  treason.  Lord  Bacon  says  "It  seems 
the  Judges  of  the  time  (who  were  learned  men  and  the  three 
chief  of  them  of  the  privy  council)  thought  it  was  a  dangerous 
thing  to  admit  "ifs"  and  "ands"  to  qualify  words  of  treason 
whereby  every  man  might  express  his  malice  and  blanch  his 
danger.  The  grave  Judges  would  not  admit  treason  upon  con- 
dition, and  as  for  the  positive  words  "that  he  would  not  bear 
arms  against  King  Edward's  son,"  though  the  words  seem  calm 
yet  it  was  a  plain  and  direct  over-ruling  of  the  King's  title 
either  by  the  line  of  Lancaster  or  by  Act  of  Parliament. 

Lord  Bacon  adds  that  some  writers  say  that  Stanley  had 
promised  to  aid  Perkin  and  had  sent  him  some  help  of  treasure. 

On  Clifford's  complaint  Stanley  was  arrested  and  confined  to 
his  own  chamber  in  the  Tower  (Stanley  was  with  the  Court 
that  was  then  residing  at  the  Tower).  He  was  then  examined 
before  the  Privy  Council;  according  to  one  report  he  did  not 
deny  the  words  imputed  to  him,  but  argued  that  he  was  not  uin 
any  of  them  culpable  or  blameworthy."  The  King  is  said  to  have 
had  some  doubt  what  to  do  in  the  case,  but  Lord  Bacon  sets  out 
the  reasons  that  weighed  with  the  King  to  put  Stanley  to  death. 
They  were  (1)  Stanley's  over  merit;  (2)  the  sense  of  his  power; 
(3)  the  glimmering  of  a  confiscation,  for  he  was  the  richest  sub- 
ject in  value  in  the  kingdom;  and  (4)  the  nature  of  the  time, 
so  great  a  cloud  of  rebellion  hanging  over  the  King's  head. 
The  two  last  probably  were  the  true  ones,  the  hope  of  treasure 
and  the  desire  to  strike  terror  into  the  remnant  of  the  feudal 
nobles.  In  about  six  weeks  from  his  arrest  he  was  sent  to  be 
tried  at  Westminster,  convicted,  and  on  the  16th  February  149|- 
beheaded  on  Tower  Hill. 

No  report  of  the  trial  is,  it  seems,  extant,  so  it  is  impossible 
to  know  precisely  the  evidence  brought  against  Stanley;  but 
taking  Lord  Bacon's  account  as  the  true  one  the  trial  is  re- 
markable for  three  points.  (1)  It  shews  to  what  a  length  the  doc- 
trine of  constructive  treason  had  reached,  questioning  the  King's 
title  being  held  to  be  compassing  and  imagining  his  death ;  as  it 
would  seem  from  Lord  Bacon's  account  this  is  what  he  was 
accused  of,  not  of  adhering  to  the  King's  enemies.  (2)  There 
seems  to  have  been  no  overt  act  charged  except  the  conversation 
with  Sir  Robert  Clifford.  (3)  The  ease  with  which  the  King 
could  send  any  one  he  chose  to  the  scaffold. 

Humphrey  Stafford  being  attainted  for  treason  took  sanc- 
tuary at  Colchester,  and  fled  from  thence  to  Worcestershire, 
where  he  raised  an  insurrection  against  the  King.  He  then 
fled  to  Culham,  in  Oxfordshire,  a  sanctuary  belonging  to  the 
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Abbot  of  Abingdon,  but  was  taken  from  thence  by  force  and  sent 
t«»  tho  Tower.  Being  brought  by  the  Constable  of  the  Tower 
into  tin-  Kind's  Bench  and  asked  what  he  had  to  say  why  ho 
should  not  be  sentenced  to  death,  he  urged  that  taking  him 
from  sanctuary  by  force  was  illegal,  and  asked  for  counsel  to 
be  assigned  him  to  argue  the  point.  This  was  done,  and  the 
constable  of  the  Tower  not  being  an  officer  of  the  court  of 
Kind's  Bench,  except  to  bring  up  the  prisoner  and  take  him 
back  by  virtue  of  a  special  writ,  Stafford  was,  during  the  argu- 
ment, committed  to  the  custody  of  the  Marshal  of  the  King's 
Bench,  and  when  it  was  finished  a  special  writ  was  issued  to 
the  constable  of  the  Tower  to  receive  him. 

It  was  argued  on  behalf  of  Stafford  that  Kenulph,  King  of 
the  Mercians,  in  whose  kingdom  Culham  was,  had  given  it  and 
all  its  rights  and  privileges,  to  the  Abbey  of  Abingdon  for  ever ; 
that  this  grant  had  been  confirmed  by  Edwin,  King  of  England, 
who  had  granted  that  Culham  should  be  held  free  of  all  earthly 
services,  and  that  by  virtue  of  these  grants  the  Abbot  of  Ab- 
ingdon and  all  his  predecessors  in  title  had  always  held  Culham 
as  a  sanctuary,  and  that  if  any  one  had  been  taken  out  of 
sanctuary,  he  had  always  been  restored. 

The  court,  after  hearing  this  argument,  directed  a  writ  of 
scire  facias  to  go  to  the  Abbot  to  prove  his  claim  to  the  alleged 
sanctuary.  The  Abbot  appeared  and  pleaded  the  charter  and 
letters  patent,  the  charter  of  Kenulph,  by  an  inspeximus  of 
Edward  III.  and  the  charter  of  Edwin  sealed  with  the  mark 
of  the  cross.  None  of  the  charters  when  produced  contained  an 
express  grant  of  the  privilege  of  sanctuary.  Three  points  were 
then  left  to  the  court:  (1)  could  such  a  right  as  a  protection 
of  sanctuary  in  case  of  treason,  be  claimed  by  prescription 
alone,  no  such  right  being  expressly  contained  in  the  grant  ? 
(2)  was  it  necessary  to  produce  a  grant  before  the  time  of  legal 
memory,  and  if  so,  to  show  its  allowance  within  the  time  of 
legal  memory  1  and  (3)  ought  the  Judges  to  decide  in  accord- 
ance with  the  terms  of  the  grants  produced  1 

All  the  Judges  of  both  benches  after  hearing  the  argument 
were  unanimously  of  opinion  that  such  a  right  as  claimed  could 
not  be  prescribed  for,  but  could  only  exist  by  express  grant ;  for 
protection  for  treason  was  so  great  an  infraction  of  the  Royal 
pivn.-jative  that  it  could  not  be  prescribed  for  as  other  ordinary 
franchises  could,  but  that  it  was  like  a  grant  of  the  goods  of 
felons  or  outlaws  for  which  the  King's  express  grant  must  be 
shewn.  That  there  was  nothing  in  the  grant  of  Kenulph  to 
shew  that  the  Abbey  was  to  be  exempt  from  the  jurisdiction  of 
all  the  King's  courts,  it  only  gave  the  Abbot  jurisdiction  to 
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hold  a  court,  and  there  was  nothing  in  the  pleadings  to  shew 
that  such  a  court  had  ever  been  held,  nor  that  Stafford  had 
been  tried  before  the  Abbot's  court.  So  by  consent  of  all  the 
Judges  of  England :  "  Idem  Humfridus  adjudicatus  fuit  q'd 
iterum  reducatur  Turri  London  et  abinde  ponatur  super  quod- 
dam  herdillum  et  trahatur  per  medium  civitatis  London  et  sic 
usque  Tiburnum  et  ibidem  per  collum  suspendatur  et  ante 
mortem  conscindatur  et  caput  abscindatur  et  corpus  ejus  divi- 
datur  in  quatuor  partes  et  mittatur  ad  voluntatem  regis  et  Deus 
misereatur  anime  ejus,  &C1." 

From  this  case  it  appears  that  the  Judges  were  inclined  to 
restrict  the  plea  of  sanctuary  as  far  as  possible2,  and  only  to 
allow  it  in  cases  where  there  was  an  express  grant.  It  also  shews 
that  the  sentence  for  treason  was  then  practically  the  same  as 
afterwards,  and  Tyburn  was  then  the  place  of  public  execution. 
It  is  however  to  be  observed  that  disembowelling  did  not  form 
part  of  the  sentence  in  this  case.  Mr  Pike3,  citing  from  the  case 
of  Andrew  Harcla,  Earl  of  Carlisle,  in  Edward  II.'s  reign,  shews 
that  it  was  then  in  use,  and  gives  the  following  extract  from 
the  record,  as  the  reason  for  it.  "  The  award  of  the  court  is 
that  for  your  treason  you  be  drawn,  hanged  and  beheaded,  that 
your  heart,  bowels,  and  entrails,  whence  came  your  traitorous 
thoughts,  be  torn  out  and  burnt  to  ashes,  and  that  the  ashes  be 
scattered  to  the  winds,  that  your  body  be  cut  into  four  quarters, 
and  that  one  of  them  be  hanged  upon  the  Tower  of  Carlisle, 
another  upon  the  Tower  of  Newcastle,  a  third  upon  the  Bridge 
of  York,  and  the  fourth  at  Shrewsbury,  and  that  your  head  be 
set  upon  London  Bridge  for  an  example  to  others  that  they  may 
never  presume  to  be  guilty  of  such  treason  as  yours  against  their 
liege  Lord." 

Lord  Coke4  also  explains  the  sentence  for  treason,  and  gives 
various  references  to  the  Bible  to  sanction  each  detail.  He  says, 
after  stating  the  sentence,  "  In  this  judgment  is  put  firstly  the 
forfeiture  of  all  his  manors,  lands,  tenements,  and  hereditaments 
in  fee  simple  and  fee  tail,  of  whomsoever  they  be  holden; 
secondly,  his  wife  to  lose  her  dower ;  thirdly,  he  shall  lose  his 
children,  for  they  become  base  and  ignoble ;  fourthly,  he  shall 
lose  his  posterity,  for  his  blood  is  stained  and  corrupted,  and 
they  cannot  inherit  to  him  or  any  other  ancestor ;  fifthly,  all 
his  goods  and  chattels,  &c.,  and  reason  is  that  his  body,  lands, 
goods,  posterity,  &c.,  should  be  torn,  pulled  asunder,  and  de- 


1  Brooke,  Abr.  Hen.  VII.  23. 

2  See  4  Hen.  VIII.  c.  2.     22  Hen.  VHI.  c.  2. 

3  Hist,  of  Crime,  Vol.  i.  p.  226.  4  3  Inst.  211. 
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i,  that  int. mini  to  tear  and  destroy  the  majesty  of  go- 
vernment. And  all  these  several  punishments  are  found  for 
treason  in  Holy  Scripture. 

1  Reg.  ii.  28,  Joab,  tractus,  <fec. 

1  i  her  ii.  22,  23,  Bithan  suspensus,  &c. 

Act.  i.  18,  Judas  suspensus  crepuit  medius  et  diffusa  sunt 
viscera  ejus. 

2  Sam.  xviii.  14,  15,  Infixit  tres  lanceaa  in  corde  Absolom 
rum  adhuc  palpitaret,  <kc. 

2  Sam.  xx.  22,  Abscissum  caput  Sheba  filii  Bichri. 

2  Sam.  iv.  11,  12,  Interfecerunt  Baanah  et  Rechab  et  suspen- 
denmt  manus  et  pedes  eorum  super  piscinam  in  Hebron. 

Corruption  of  blood,  and  that  the  children  of  a  traitor 
should  not  inherit  appeareth  also  by  holy  Scripture. 

Psalm  cix.  9,  10,  11,  12,  13,  Mutantes  transferantur  filii 
ejus  et  mendicent  et  ejiciantur  de  habitationibus  suis  etdiripient 
alien!  labores  ejus  et  dispareat  de  terra  memoria  ejus." 


1480. 
Lord  Cokift 
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CHAPTER   VII. 


HENRY   VIII. 


(1509—1647.) 

New  idea  of  treason — Additions  to  the  Law — Rous's  case — Poisoning 
made  treason— 22  Hen.  VIII.  c.  9— New  Treasons  created— Stat. 
26  Hen.  VIII.  c.  13— Stat.  28  Hen.  VIII.  c.  18— Stat.  27  Hen.  VIII. 
c.  2— Stat.  37  Hen.  VIII.  c.  10 — Treason  as  to  the  succession— Nun 
of  Kent—  Stat.  25  Hen.  VIII.  c.  12— Divorce— Stat.  25  Hen.  VIII. 
c.  22— Henry  head  of  the  Church— Stat.  26  Hen.  VIII.  c.  1— Oath  of 
obedience— Stat.  26  Hen.  VIII.  c.  2 — Effect  of  Act— Stat.  28  Hen. 
VIII.  c.  7— Anne  of  Cleeves— Stat.  32  Hen.  VIII.  c.  25— Katharine 
Howard— Stat.  33  Hen.  VIII.  c.  21— Stat.  35  Hen.  VIII.  c.  1— Trea- 
son as  to  religion — Stat.  2G  Hen.  VIII.  c.  1— King  supreme  head — 
Stat.  28  Hen.  VHI.  c.  10— Pope's  authority  to  be  renounced— Stat. 
31  Hen.  VIII.  c.  14— Six  Articles — Empson  and  Dudley's  case — 
Duke  of  Buckingham's  case— Fisher's  case — More's  case — Anne 
Boleyn's  case — Lord  Leonard  Grey's  case — Pilgrimage  of  Grace — 
Marquis  of  Exeter's  case — Lord  Surrey's  case — Duke  of  Norfolk's 
case. 

No  reign  in  our  history  is  more  prolific  in  treasons  than  this. 
The  original  notion  of  treason  seems  to  have  been  wholly  laid 
aside,  and  offences  were  made  treason  just  as  the  King  pleased l. 
A  new  class  of  treasons,  those  of  denying  the  King's  ecclesias- 
tical supremacy,  also  sprang  up,  and  with  those  relating  to  the 
succession,  and  the  additions  made  to  the  law  by  constructive 
treason,  the  King  and  his  ministers  possessed  a  means  of  get- 
ting rid  of  any  one  obnoxious  to  the  government.  In  addition 
to  this  we  find  the  practice  of  passing  Acts  of  Parliament, 
attainting  individuals  of  treason,  and  their  being  executed 
thereupon  without  any  trial,  becoming  very  common. 

The  additions  to  the  law  of  treason  made  by  statute  during 
the  reign,  may  be  divided  into  four  classes  (1)  general  treasons; 
(2)  treasons  relating  to  the  succession;  (3)  treasons  as  to  reli- 
gion; and  (4)  as  to  procedure  on  trials  for  treason. 

i  e.g.  Stat.  31  Hen.  VHI.  c.  14,  The  Six  Articles. 
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Of  the  first  class,  the  first  instance  is  the  Statute  22  Henry 
VIII.  c.  9.  Richard  Rons,  one  of  the  Bishop  of  Rochester's 
cooks,  put  some  poison  in  a  vessel  of  yeast,  by  means  of  which 
some  seventeen  persons  were  poisoned.  This  offence  seems  to 
have  excited  great  popular  indignation,  and  led  to  the  Act  being 
passed  which  declared  that  wilful  poisoning  should  be  adjudged 
high  treason,  and  the  offender  therein  should  be  boiled  to  death. 

"The  King's  Royal  Majesty,  calling  to  his  most  blessed  re- 
membrance that  the  making  of  good  and  wholesome  laws,  and 
the  due  execution  of  the  same  against  the  offenders  thereof,  is 
the  only  cause  that  good  obedience  and  order  has  been  preserved 
to  the  realm,  and  his  Highness  having  most  tender  zeal  to 
the  same,  amongst  other  things,  considering  that  man's  life 
above  all  things  is  chiefly  to  be  favoured,  and  voluntary  murders 
most  highly  to  be  detested  and  abhorred,  and  specially  all  kind 
of  murders,  poisoning,  which  in  this  realm  hitherto,  our  j 
Lord  be  thanked,  hath  been  most  rare  and  seldom  committed  j  Poisoning 
or  practised,  and  now,  in  the  time  of  this  present  parliament,  1 
that  is  to  say,  in  the  18th  day  of  February,  in  the  22nd  year  of 
liis  most  victorious  reign,  one  Richard  Roose,  late  of  Rochester, 
in  the  County  of  Kent,  cook,  otherwise  Richard  Cook,  of  his 
most  wicked  and  damnable  disposition,  did  cast  a  certain  venom 
or  poison  into  a  vessel  replenished  with  yeast,  or  barm,  standing 
in  the  kitchen  of  the  Rev.  Father  in  God,  John,  Bishop  of 
Rochester,  at  his  Palace  in  Lambeth  Marsh,  with  which  yeast 
or  barm,  and  other  things  convenient,  porridge  or  gruel  was 
forthwith  made  for  his  family,  there  being,  whereby  not  only  the 
number  of  seventeen  persons  of  his  said  family  which  did  eat  of 
that  porridge  were  mortally  infected  and  poisoned,  and  one  of 
them,  that  is  to  say  Bennet  Cur  win,  gentleman,  is  thereof  de- 
ceased, but  also  certain  poor  people  that  resorted  to  the  said 
Bishop's  place,  and  were  there  charitably  fed  with  the  remainder 
of  the  said  porridge  and  other  victuals,  were  in  like  wise  infected, 
and  one  poor  woman  of  them,  that  is  to  say,  Alice  Tryppitt,  ! 
widow,  is  also  thereof  now  deceased.  Our  Sovereign  Lord 
the  King,  of  his  blessed  disposition,  inwardly  abhorring  all 
siu-h  abominable  offences  because  that  in  manner  no  person 
can  live  in  surety  out  of  danger  of  death  by  that  mean  if  prac- 
tices thereof  should  not  be  eschewed,  hath  ordained  and  enacted 
by  authority  of  this  present  parliament  that  the  said  poisoning 
be  adjudged  and  deemed  high  treason,  and  the  said  Richard  for 
the  said  murder  and  poisoning  of  the  said  two  persons  shall 
stand  and  be  attainted  of  high  treason." 

After  this  ex  post  facto  law  the  Act  went  on  to  enact  that 
from  thenceforth  every  wilful  murder  by  means  of  poisoning 
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should  be  deemed  high  treason,  and  that  such  offenders  should 
be  committed  to  execution  of  death  by  boiling,  for  the  same. 
The  title  of  the  Lords  to  the  escheats  of  the  offenders'  lands  was 
however  expressly  reserved. 

This  Statute  remained  law  until  the  beginning  of  the  next 
reign,  and  during  Henry's  reign,  besides  Rous,  other  cases  of 
poisoning  were  tried  under  its  provisions.  Margaret  Davy, 
for  poisoning  her  mistress  in  1542,  and  some  others  in  the  same 
year,  were  convicted  under  it,  and  boiled  to  death  in  Sniith- 
field. 

The  divorce  with  Catherine  and  the  Reformation  rendered 
a  further  extension  in  the  law  of  treason  necessary.  The  com- 
plaints of  the  persecuted  clergy,  the  plots  of  foreigners  arid 
subjects  abroad  to  restore  the  Catholic  religion,  all  of  which 
were  as  the  law  then  stood  doubtful  acts  of  treason,  it  was  con- 
sidered necessary  to  punish.  This  was  done  by  the  Statute 
26  Henry  VIII.  c.  13,  "An  Act  whereby  offences  be  made 
high  treason,  and  taking  away  all  sanctuary  for  all  manner  of 
high  treason."  The  Act  is  as  follows  : 

"  Foreasmuch  as  it  is  most  necessary  both  for  common 
policy  and  duty  of  subjects,  above  all  things  to  prohibit,  pro- 
vide, restrain  and  extinct  all  manner  of  shameful  slanders, 
perils  or  imminent  danger  or  dangers  which  might  grow,  hap- 
pen or  rise  to  their  Sovereign  Lord  the  King  the  Queen  or 
their  heirs  which  when  they  be  heard  seen  or  understood  can- 
not be  but  odible  and  also  abhorred  of  all  those  sorts  that  be 
true  and  loving  subjects  if  in  any  point  they  may  do  or  shall 
touch  the  King  his  Queen  their  heirs  or  successors,  upon  which 
dependeth  the  whole  unity  and  universal  weal  of  this  realm 
without  providing  wherefore  too  great  a  scope  of  unreasonable 
liberty  should  be  given  to  all  cankard  and  traiterous  hearts 
willers  and  workers  of  the  same  and  also  the  King's  loving 
subjects  should  not  declare  unto  their  Sovereign  Lord  now 
being  which  unto  them  hath  been  and  is  most  entirely  both 
beloved  and  esteemed,  their  undoubted  sincerity  and  truth. 

II.  Be  it  therefore  enacted  by  the  assent  and  consent  of 
our  Sovereign  Lord  the  King  and  the  Lords  spiritual  and  tem- 
poral and  the  Commons  in  this  present  parliament  assembled 
and  by  the  authority  of  the  same  that  if  any  person  or  persons 
after  the  first  day  of  February  next  coming  do  maliciously  wish, 
will,  or  desire  by  words  or  writing  or  by  craft  imagine  invent 
practise  or  attempt  any  bodily  harm  to  be  done  or  committed 
to  the  King's  most  royal  person  the  Queen's  or  their  heirs 
apparent  or  to  deprive  them  or  any  of  them  of  their  dignity, 
title  or  name  of  their  royal  estates  or  slanderously  and  mali- 
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ciously  publish  and  pronounce  by  express  writing  or  words 
that  tin-  King  our  Sovereign  Lord  should  be  heretick,  schis- 
matiek,  tyrant,  infidel,  or  usurper  of  the  Crown  or  rebelliously 
do  <lrt;iiu  keep  or  withhold  from  our  said  Sovereign  Lord  his 
heirs  or  successors,  any  of  his  or  their  castles,  fortresses  forti- 
lesses  or  holds  within  this  realm,  or  in  any  other  the  King's 
dominions  or  marches  or  rebelliously  detain  keep  or  withhold 
from  the  Kind's  said  highness  his  heirs  or  successors  or  any  of 
his  01-  their  ships  ordinances  artillery  or  other  munitions  or  forti- 
fications of  war  and  do  not  humbly  render  and  give  up  to  our 
said  Sovereign  Lord  his  heirs  or  successors  or  to  such  persons 
as  shall  be  deputed  by  them  such  castles,  fortresses,  fortilesses, 
holds,  ships,  ordinances,  artillery  and  other  munitions  and  forti- 
fications of  war  rebelliously  kept  or  detained  within  six  days 
next  after  they  shall  be  commanded  by  our  said  Sovereign 
Lord,  his  heirs  or  successors  by  open  proclamation  under  the 
great  seal.  That  then  every  such  person  and  persons  so  offend- 
ing in  any  the  premises  after  the  said  first  day  of  February 
their  aiders,  counsel  lers,  consenters,  and  abettors  being  thereof 
lawfully  convict  according  to  the  laws  and  customs  of  this 
ivalm  shall  be  adjudged  traitors,  and  that  every  such  offence 
in  any  the  premises  that  shall  be  committed  or  done  after  the 
said  tirst  day  of  February  shall  be  reputed  accepted  and  ad- 
jud.u'ed  high  treason  and  the  offenders  therein  and  their  aiders 
nters,  counsellors,  and  abettors  being  lawfully  convict  of 
any  such  offence  as  is  aforesaid  shall  have  and  suffer  such  pains 
of  death  and  other  penalties  as  is  limited  and  accustomed  in 
ifl  of  high  treason. 

III.  And  to  the  intent  that  all  treason  should  be  the 
more  dread  hated  and  detested  to  be  done  by  any  person  or 
persons  and  also  because  it  is  a  great  boldness  and  an  occa- 
sion to  ill  -disposed  persons  to  adventure  and  embrace  their 
malicious  intents  and  enterprizes  which  all  true  subjects 
ou^ht  to  study  to  eschew.  Be  it  therefore  enacted  by  the 
authority  aforesaid,  That  none  offender  in  any  kinds  of  high 
treasons  whatsoever  they  be  their  aiders  consenters  coun- 
selloi-s,  nor  abettors  shall  be  admitted  to  have  the  benefit  or 
privilege  of  any  manner  of  sanctuary  considering  that  matters 
of  treasons  touch  so  nigh  both  the  surety  of  the  King  our 
S)vereign  Lord's  person  and  his  heirs  and  successors. 

1  V.  And  over  that  be  it  enacted  by  the  authority  afore- 
said, That  if  any  of  the  King's  subjects  denizens  or  other  do 
commit  or  practise  out  of  the  limits  of  the  realm  in  any  out- 
wan  1  parties,  any  such  offences  which  by  this  Act  are  made  or 
heretofore  have  been  made  treason  that  then  such  treasons 

s.  T.     L  4 
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whatsoever  they  be  or  wheresoever  they  shall  happen  so  to 
be  done  or  committed  shall  be  enquired  and  presented  by  the 
oaths  of  twelve  good  and  lawful  men  upon  good  and  probable 
evidence  and  witness  in  such  shire  and  county  of  this  realm 
and  before  such  persons  as  it  shall  please  the  King's  highness 
to  appoint  by  commission  under  his  great  seal  in  like  manner 
and  form  as  treasons  committed  within  the  realm  have  been 
used  to  be  enquired  of  and  presented  and  that  upon  every 
indictment  and  presentment  found  and  made  of  any  such 
treasons  and  certified  into  the  King's  Bench  like  process  and 
other  circumstance  shall  be  there  had  and  made  against  the 
offenders  as  if  the  same  treasons  so  presented  had  been  law- 
fully found  to  be  done  and  committed  within  the  limits  of 
this  realm.  And  that  all  process  of  outlawry  hereafter  to  be 
had  and  made  within  this  realm  against  any  offenders  in 
treason  being  resiant  or  inhabited  out  of  the  limits  of  this 
realm,  or  in  any  of  the  parties  beyond  the  sea  at  the  time 
of  the  outlawry  pronounced  against  them  shall  be  as  good  and 
as  effectual  in  the  law  to  all  intents  and  purposes  as  if  such 
offenders  had  been  resident  and  dwelling  within  this  realm  at 
the  time  of  such  process  awarded,  and  outlawry  pronounced. 

V.  And  be  it  further  enacted  by  authority  aforesaid, 
That  every  offender  and  offenders,  being  hereafter  lawfully 
convict  of  any  manner  of  high  treasons,  by  presentment,  con- 
fession, verdict,  or  process  of  outlawry  according  to  the  due 
course  and  custom  of  the  common  laws  of  this  realm,  shall  lose 
and  forfeit  to  the  King's  highness,  his  heirs  and  successors,  all 
such  lands,  tenements,  and  hereditaments  which  any  such  of- 
fender or  offenders  shall  have  of  any  estate  of  inheritance  in 
use  or  possession  by  any  right,  title  or  means,  within  this 
realm  of  England,  or  elsewhere  within  any  of  the  King's  domi- 
nions at  the  time  of  any  such  treason  committed  or  any  time 
after;  saving  to  every  person  and  persons,  their  heirs  and 
successors  (other  than  the  offenders  in  any  treasons  their  heirs 
and  successors,  and  such  person  and  persons  as  claim  to  any 
their  uses)  all  such  rights,  titles,  interests,  possessions,  leases, 
rents,  offices  and  other  profits  which  they  shall  have  at  the  day 
of  committing  such  treasons  or  at  any  time  afore  in  as  large 
and  ample  manner  as  if  this  Act  had  never  been  had  nor  made." 

This  Act  greatly  extended  the  existing  law;  (1)  it  made 
words  expressive  of  a  wish  treason.  No  overt  act  was  required. 
All  that  was  necessary  was  to  wish,  will,  or  desire  by  words, 
bodily  harm  to  the  King,  Queen,  or  Heir  Apparent,  or  to  de- 
prive the  King  of  his  titles,  to  incur  the  penalties  of  treason. 
(2)  Withholding  from  the  King  his  castles,  fortresses,  or  ships,  was 
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an  extension  of  the  treason  of  levying  war.  (3)  The  Act  took 
ma i\  from  treason.  And  (4)  by  declaring  all  estates 
of  inheritance  forfeitable  for  treason,  did  away  with  the  ex- 
ception of  estates  tail  from  forfeiture  which  had  existed  from 
1  Henry  IV.1  (o)  It  also  made  equitable  as  well  as 
estates  forfeitable  for  treason. 

The  second  head  of  the  law  of  treason  under  the  25th 
Edward  III.,  "  violating  the  King's  companion,"  was  greatly 
extended  by  the  Statute  28  Henry  VIII.,  c.  18.  This  treason 
had  been  confined  to  the  King's  wife  and  the  wife  of  the  King's 
eldest  son  and  heir,  not  applying  to  a  Queen  Dowager. 

It  was  now  made  high  treason  for  any  man  to  espouse,  marry, 
or  take  to  his  wife  any  of  the  King's  children  being  lawfully 
born  or  otherwise  commonly  reputed  for  his  children,  or  any  of 
the  K  ilia's  sisters  or  aunts,  of  the  part  of  the  father  or  any  of  the 
lawful  children  of  the  King's  brethren  or  sisters,  or  to  contract 
matrimony  with  any  of  them  without  the  King's  license  first 
had  under  the  Great  Seal,  or  to  deflower  any  of  them  being 
married,  and  the  woman  so  offending  incurred  the  like  danger. 

It  is  only  necessary  to  state  the  names  of  some  of  the  persons 
to  whom  this  statute  «,MVCS  protection,  to  shew  the  length  to 
which  it  extended  the  law  of  treason  :  James  V.  of  Scotland, 
the  Countess  of  Lennox,  and  the  Marchioness  of  Dorset ;  so 
that  any  one  marrying  James  V.  of  Scotland,  an  independent 
sovereign  prince,  without  the  King  of  England's  license  under 
the  Great  Seal,  was  guilty  of  treason  ! 

The  treason  of  counterfeiting  the  Great  Seal  had  been  ex- 
tended by  L'7  Henry  VIII.,  c.  2,  to  counterfeiting  the  King's 
manual,  privy  signet,  or  privy  seal. 

The  37  Henry  VIII.,  c.  10,  in  order  to  secure  information 
beini;  Driven  in  cases  of  treason,  made  it  felony  for  any  person 
who  should  devise  or  make  any  writing  comprising  thai  another 
had  s|K)ken  or  committed  high  treason,  and  the  said  writing 
should  cast  or  leave  in  an  open  place  whereby  it  might  be  found, 
and  should  not  subscribe  his  name  to  the  same,  and  within 
twelve  days  after  personally  appear  before  the  King  and  his 
council,  and  atlirm  the  contents  of  the  same  to  be  true. 

The  treasons  relating  to  the  succession  were  as  follows:  By 
the  L'.")  Henry  VIII.,  c.  12,  Elizabeth  Barton  the  nun  of  Kent, 
was  attainted  of  treason,  for  that  under  colour  of  hypocrisy, 
revelations,  and  false  miracles  practised  by  the  said  Klixabcth. 
she  with  others  conspired  to  impugn  and  slander  the  divorce 
;i  tip-  King  and  Quern  Katharine,  his  lir.st  wife,  the 
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last  marriage  between  him  and  Queen  Anne,  his  second  wife, 
to  destroy  the  King,  and  to  deprive  him  of  his  Crown. 

The  statute  25  Henry  VIII.,  c.  22,  is  the  first  general  statute 
on  the  succession.  After  reciting  the  desirability  of  provid- 
ing for  the  succession,  that  the  ambiguity  of  the  several  titles 
to  the  Crown  had  been  the  cause  of  much  trouble,  it  went 
on  to  declare  that  the  marriage  between  the  King  and  Katha- 
rine of  Arragon  was  void,  and  the  separation  pronounced  by 
Cranmer  good  and  effectual  to  all  intents  and  purposes ;  that 
for  the  future  the  Lady  Katharine  was  to  be  called  Dowager  to 
Prince  Arthur,  not  Queen  ;  that  the  marriage  between  the  King 
and  Anne  Boleyn  was  good,  and  consonant  to  the  laws  of  Almighty 
God,  and  without  error  or  default.  The  Act  then  went  on  to 
declare  that  marriages  within  the  degrees  prohibited  by  God's 
law  were  void,  and  that  no  one  had  power  to  dispense  with 
God's  law  •  and  enacted  that  all  persons  who  had  married 
within  the  prohibited  degrees  should  be  separated  by  the 
Bishop's  sentence.  It  then  declares  that  all  the  issue  pro- 
created between  the  King  and  his  wife  Queen  Anne  should 
be  his  lawful  children,  and  entailed  the  imperial  crown  of 
England  upon  any  sons  of  the  King  by  Queen  Anne ;  if  none, 
then  to  the  sons  or  son  of  the  King  by  any  future  wife ;  and  if 
no  sons,  to  the  issue  female  of  the  King  by  Anne,  Elizabeth 
and  the  heirs  of  her  body  ;  and  in  default  to  the  next  daughter 
and  the  heirs  of  her  body,  and  in  default  of  such  issue  the 
crown  was  to  be  in  the  right  heirs  of  the  King  for  ever.  It 
then  provided  that  the  Act  should  be  proclaimed  in  all  the 
shires  in  England,  the  8th  section  then  proceeds :  "If  any 
person  or  persons  of  what  estate  dignity  or  condition  soever 
they  be  subject  or  resiant  within  this  realm,  or  elsewhere  within 
any  the  King's  dominions  after  the  first  day  of  May,  1533,  by 
writing  or  imprinting  or  by  any  exterior  act  or  deed,  mali- 
ciously procure  or  do,  or  cause  to  be  procured  or  done  any 
thing  or  things  to  the  peril  of  your  most  royal  person,  or 
maliciously  give  occasion  by  writing  print  deed  or  act  whereby 
your  highness  might  be  disturbed  or  interrupted  for  the  crown 
of  this  realm,  or  by  writing  print  deed  or  act  procure  or  do 
or  cause  to  be  procured  or  done  any  thing  or  things  to  the 
prejudice,  slander,  disturbance  or  derogation  of  the  said  lawful 
matrimony  solemnized  between  your  Majesty  and  the  said 
Q  leen  Anne  or  to  the  peril  slander  or  disherison  of  any  of  the 
issues  and  heirs  of  your  highness  being  limited  by  this  Act 
to  inherit  and  to  be  inheritable  to  the  crown  of  this  realm 
in  such  form  as  is  aforesaid,  whereby  any  such  issues  or  heirs 
of  your  highness  might  be  destroyed,  disturbed  or  interrupted 
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in  body  or  title  of  inheritance  to  the  crown  of  this  realm  as 
to  tin-in  is  limited  in  this  Act  in  form  above  rehearsed,  that 
tli< -11  every  such  pei-son  and  persons  of  what  estate,  degree 
or  condition  they  be  of,  subject  or  resiant  within  this  realm 
and  their  aiders  counsellors  maintainers  and  abettors  and 
every  of  them  for  every  such  otfence  shall  be  adjudged  high 
traitors  and  every  such  offence  shall  be  adjudged  high  treason 
and  the  offenders  and  their  aiders  counsellors  maintainers  and 
abettors  and  every  of  them  being  lawfully  convict  of  such 
offence  by  presentment  verdict  confession  or  process  according 
to  the  customs  and  laws  of  this  realm  shall  suffer  pains  of 
death  as  in  cases  of  high  treason,  and  that  also  every  such 
offender  being  convict  as  is  aforesaid  shall  lose  and  forfeit  to 
your  highness  and  to  your  heirs  Kings  of  this  realm  all  such 
manors  lands  tenements  rents  annuities  and  hereditaments 
which  they  had  in  possession  as  owners  or  were  sole  seized 
of  by  or  in  any  right  title  or  means  or  any  other  person  or 
persons  had  to  their  use  of  any  estate  of  inheritance  at  the  day 
of  such  treasons  and  offences  by  them  committed  and  done, 
and  shall  also  lose  and  forfeit  to  your  highness  and  to  your 
said  heirs  as  well  all  manner  such  estates  of  freehold  and  inter- 
ests for  years  of  lands  and  rents  as  all  their  goods  chattels  and 
debts  which  they  had  at  the  time  of  conviction  or  attainder  of 
any  such  offence,  saving  always  to  every  person  and  persons  and 
bodies  politick  to  their  heirs  assigns  and  successors  and  every  of 
them  other  than  such  persons  as  shall  be  so  convict  and  their 
heirs  and  successors  and  all  other  claiming  to  their  uses  all  such 
right  title  use  interest  possession  condition  rents  fees  offices 
annuities  and  commons  which  they  or  any  of  them  shall  happen 
to  have  in  to  or  upon  any  such  manors  lands  tenements  rents 
annuities  or  hereditaments  that  shall  so  happen  to  be  lost  and 
forfeit  by  reason  of  attainder  for  any  the  treasons  and  offences 
above  rehearsed  at  any  time  before  the  said  treasons  and  offences 
committed.  (9)  And  be  it  further  enacted  by  authority  afore- 
s:iiii.  That  if  any  person  or  persons  after  the  first  day  of  May, 
i>y  any  words  without  writing  or  any  exterior  deed  or  act 
inaliriously  and  obstinately  shall  publish  divulge  or  utter  any- 
thing or  things  to  the  peril  of  your  Highness  or  to  the  slander 
or  prejudice  of  the  said  matrimony  solemnized  between  your 
Highness  and  the  said  Queen  Anne  or  to  the  slander  and  dis- 
herison of  the  issue  and  heirs  of  your  body  begotten  and  to  be 
begotten  by  the  said  Queen  Anne  or  any  other  your  lawful 
heirs  which  shall  be  inheritable  to  the  Crown  of  this  realm 
as  is  before  limited  by  this  Act  that  then  every  such  offence 
shall  be  taken  and  adjudged  for  DMJprMtO*  of  treason  and  that 
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every  person  and  persons  of  what  estate  degree  or  condition 
soever  they  be  subject  or  resiant  within  this  realm  or  in  any 
the  King's  dominions  so  doing  and  offending  and  being  thereof 
lawfully  convict  by  presentment  verdict  process  or  confession 
shall  suffer  imprisonment  of  their  bodies  at  the  King's  will  and 
shall  lose  as  well  all  their  goods  chattels  and  debts  as  all  such 
interests  and  estates  of  freehold  or  for  years  which  any  such 
offender  shall  have  of  or  in  any  lands  rents  or  hereditaments 
whatsoever  at  the  time  of  conviction  and  attainder  of  such 
offence."  The  Act  then  proceeds  to  declare  that  no  offender 
against  it  shall  have  the  privilege  of  sanctuary,  provides  for  the 
government  of  the  King's  issue  during  minority  and  that  all 
persons  should  be  sworn  to  perform  the  contents  of  the  Act, 
and  if  any  one  refused  to  take  the  oath  he  should  be  guilty  of 
misprision  of  high  treason. 

This  Act  is  important.  It  is  a  legislative  declaration  that 
a  woman  could  succeed  to  the  English  throne,  that  the  Salic 
law  did  not  prevail  here,  a  doubt  that  had  afterwards  to  be  set 
at  rest  by  Statute1.  It  excludes  Mary  from  the  throne  by 
declaring  she  was  illegitimate,  and  to  some  extent  it  settled  the 
English  law  of  marriage. 

In  the  next  year  the  King  was  by  Statute  26  Hen.  VI IT. 
c.  1,  declared  to  be  the  only  supreme  head  on  earth  of  the  Church 
of  England,  called  Anglicana  Ecclesia,  and  was  empowered  to 
visit,  repress,  redress,  reform,  order,  correct,  restrain,  and  amend 
all  errors,  heresies,  abuses,  offences,  contempts,  and  enormities. 

Chapter  2  prescribes  the  Oath  of  Obedience  that  was  to  be 
taken  to  the  King  in  pursuance  of  the  Statute  25  Henry  VIII. 
c.  22.  This  Statute  entitled  "The  oath  made  to  the  King's 
Highness  to  be  enacted"  is  as  follows  : 

"  Where  at  the  last  Session  of  this  present  Parliament  in 
the  Act  then  made  for  the  establishment  of  the  succession  of 
the  heii*s  of  the  King's  Highness  to  the  Imperial  Crown  of 
this  realm  it  is  contained  amongst  other  things  that  all  and 
singular  the  King's  subjects  as  well  the  nobles  spiritual  and 
temporal  as  other  should  make  and  take  a  corporal  oath  when- 
soever it  shall  please  the  King's  Majesty  or  his  Heirs  to  appoint 
that  they  should  truly  firmly  and  constantly  without  fraud  or 
guile  observe  fulfil  maintain  defend  and  keep  to  their  cunning 
wit  and  the  uttermost  of  their  powers  the  whole  effects  and  con- 
tents of  the  said  Act  as  in  the  same  Act  (amongst  other  things) 
more  plainly  appeareth.  And  at  the  day  of  the  last  proroga- 
tion of  this  present  Parliament  as  well  the  nobles  spiritual  and 
temporal  as  other  the  Commons  of  this  present  Parliament  then 
1  See  Stat.  1  Mary,  sess.  3,  c.  1. 
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Med  iii   the   Ili^'li  House  of  Parliament  most  lovinirK  -i« 
cepted  aiul  took   such  oath  as  then    was  devised  in  writing  for 
maintenance  and  defence  of  the  said  Act  and  meant  ami  in 
ten. lr<l  at  that  time  that  every  other  the  King's  subjects  should 
be  bound  to  accept  and  take  the  same  upon  the  pains  contained 
in  the  said  Act  the  tenor  of  which  oath  hereafter  ensueth. 

II.  "  Ye  shall  swear  to  bear  Faith  Truth  and  Obedience 
all   only  to  the  King's  Majesty  and  to  his  Heirs  of  his  body 
of   his  most    dear   and    entirely   beloved    wife    Queen    Anne 
begotten  and   to  be  begotten.     And  further   to  the  heirs   of 
our  Sovereign  Lord  according  to  the  limitation  in  the  Statute 
made  for  surety  of  his  succession  in  the  Crown  of  this  realm 
mentioned  and   contained   and  not   to   any  other   within   the 
realm  nor  foreign  authority  or  Potentate.     And  in  case  any 
oath   be  made  or  hath  been  made   by  you  to  any  person  or 
pei-sons  that  then  ye  do  repute  the  same  as  vain  and  adnihilate; 
and  that  to  your  cunning  wit  and  the  uttermost  of  your  power 
without   guile    fraud   or   other  undue  mean   ye  shall  observe 
keep  maintain  and  defend  the  said  Act  of  Succession  and  all 
the  whole  effects  and  contents  thereof  and  all  other  Acts  and 
Statutes  made  in  confirmation  or  for  execution  of  the  same  or 
for  anything  therein  contained.     And  this  ye  shall  do  against 
all  manner  of  persons  of  what  estate  dignity  degree  or  condi- 
tion soever  they  be  and  in  nowise  to  do  or  attempt  or  to  your 
power   suffer  to   be   done  or  attempted  directly  or  indirectly 
any  thing  or  things  privately  or  apertly  to  the  let  hindrance 
damage  or  derogation  thereof  or  of  any  parts  of  the  same  by 
any  manner  of  means  or  for  any  manner  of  pretence.     So  help 
you  God  and  all  Saints  and  the  Holy  Evangelists. 

III.  "And  forasmuch  as  it   is   convenient  for  the   sure 
maintenance  and  defence  of  the  same  Act  that  the  said  oath 
should  not  only  be  authorized  by  the  authority  of  Parliament 
but  also  be  interpreted  and  expounded  by  the  whole  assent  of 
the  present  Parliament  that  it  was  meant  and  intended  by  the 
Kind's  Majesty  the  Lords  and  Commons  of  the  Parliament  at 
the  said  day  of  the  last  Prorogation  that  every  subject  should 
be  bound  to  take  the  same  oath  according  to  the  tenor  and 
effect  thereof  upon  the  pains  and  penalties  contained  in  the 
said  Act.     Therefore  be  it  enacted  by  the  authority  of  this  j>re 
sent  Parliament  that  the  said  oath  above  rehearsed  shall  be 
interpreted  expounded  reputed  accepted  and  adjudged  the  very 
oath  that  the  King's  Highness  the  Lords  spiritual  and  temporal 
and   the  Commons  in  this  present  Parliament  meant  and  in- 
tended that  every  subject  of  this  realm  should  be  obliged  and 
boundeii  to  take  and  accept  tor  maintenance  and  defence  of  the 
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said  Act  upon  the  pains  contained  in  the  same  Act  and  that 
every  the  King's  subject  upon  the  same  pains  shall  be  obliged 
to  accept  and  take  the  said  oath. 

IV.  And  be  it  further  enacted  by  authority  aforesaid  that 
the  Commissioners  that  hereafter  shall  be  appointed  to  receive 
such  oath  of  the  King's  subjects  or  two  of  them  at  the  least 
shall  have  power  and  authority  to  certify  into  the  King's 
Bench  by  writing  under  their  seals  every  refusal  that  here- 
after shall  be  made  before  them  of  the  same  oath,  by  any 
person  or  persons  coming  before  them  to  take  the  same  oath; 
and  that  every  such  certificate  to  be  made  by  such  Commis- 
sioners as  is  aforesaid,  shall  be  taken  as  strong  and  as  avail- 
able in  the  Law  as  an  indictment  of  twelve  men,  lawfully 
founden  of  the  said  refusal,  so  that  the  person  or  persons  against 
whom  any  such  certificate  shall  be  made,  shall  be  compelled 
to  answer  thereunto  as  if  they  were  indicted,  and  that  such 
process,  judgment  and  execution,  and  every  other  thing,  shall 
be  had,  used,  and  ministered,  of  and  upon  every  such  certificate 
against  the  offenders,  as  if  they  had  been  lawfully  indicted 
of  such  offence  by  the  due  course  and  order  of  the  Common 
Laws  of  the  Realm." 

This  Statute  made  it  treason  not  only  to  refuse  to  take  the 
oath  of  obedience  to  the  King  and  his  heirs  by  Anne  Boleyn; 
but  it  also  made  the  person  taking  it  renounce  all  faith  and 
obedience  to  the  Pope,  and  consider  all  previous  oaths  that  he 
had  taken  to  be  vain,  and  annihilate,  Parliament  thus  assuming 
the  same  dispensing  power  of  absolving  from  the  force  of  oaths, 
that  the  Pope  had  previously  done.  But  the  worst  feature  in 
the  Statute  was  that  it  deprived  the  accused  of  his  right  to 
have  his  case  heard  by  a  Grand  Jury;  that  might  not  have  been 
of  great  value  to  him  at  that  time,  though  even  then  we  read 
of  bills  being  thrown  out1,  but  still  the  process  by  indict- 
ment was  the  ordinary  process  of  Law;  and  when  a  mistake  in 
an  indictment  rendered  it  bad,  it  did  give  the  accused  some — 
it  might  be  but  a  small — chance  of  escape.  This  Act,  however, 
did  away  with  this,  and  substituted  a  new  and  anomalous 
course  of  procedure,  more  favourable  to  the  crown  than  to  the 
accused,  in  cases  of  treason. 

Before  the  next  Statute  as  to  the  succession  was  passed, 
Anne  Boleyn  had  been  executed  and  the  King  married  again. 
As  soon  as  the  King  had  married  Jane  Seymour,  new  pro- 
visions as  to  the  succession  to  the  throne  were  required. 
These  were  contained  in  the  Statute  28  Henry  VIII.  c.  7, 
i  entitled  "An  Act  concerning  the  succession  to  the  Crown." 

1  See  Leverson's  case  in  the  Pilgrimage  of  Grace  pout. 
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The  preamble  recites  the  Statutes  25  Henry  VIII.  c.  22,  26 
Hrnry  VIII.  c.  2,  that  the  King  and  Anne  Boleyn  were 
never  legally  married,  that  the  Lady  Elizabeth  was  not  born 
in  lawful  wedlock,  that  Anne  had,  in  consequence  of  her  con- 
nection with  Lord  Rochford,  Henry  Norris,  Francis  Weston, 
William  Brereton,  and  Mark  Smeton,  "most  traitorously  com- 
mitted and  perpetrated  divers  detestable  and  abominable 
treasons  to  the  most  fearful  peril  and  danger  of  the  destruction 
of  your  most  royal  person;"  and  proceeds  to  repeal  the  Statutes 
25  Henry  VIII.  c.  22,  and  26  Henry  VIII.  c.  2,  but  provides 
that  the  repeal  shall  not  operate  as  a  pardon  to  offenders  for 
any  offences  before  the  8th  June,  1536,  except  as  to  those  who 
had  spoken  or  done  anything  against  the  King's  marriage  with 
Anne  Boleyn,  or  against  the  Lady  Elizabeth.  Anne  Boleyn  and 
her  accomplices  are  then  attainted  of  treason,  and  their  estates 
declared  to  be  forfeited  to  the  Crown.  The  next  section  (8) 
provides  that  the  King  and  Jane  Seymour  were  lawfully  mar- 
ried according  to  the  laws  of  the  church.  The  marriage  between 
the  King  and  the  Lady  Katharine  is  again  declared  void,  and 
the  Lady  Mary,  illegitimate  and  "utterly  foreclosed,  excluded 
and  barred  to  claim,  challenge  or  demand  any  inheritance  as 
lawful  heir  to  your  highness  by  lineal  descent;"  and  the  same 
provision  is  made  as  to  all  the  King's  issue  born  of  Anne  Bo- 
leyn. The  Statute  then  proceeds  to  declare  that  no  one  can 
dispense  with  God's  Law,  wiiat  are  the  prohibited  degrees  for 
marriage  by  God's  Law,  and  to  prohibit  anyone  marrying  within 
those  degrees,  and  that  there  shall  be  no  appeals  to  the  court  of 
Rome  on  the  subject.  The  Imperial  crown  of  England  is  then 
entailed  upon  the  King  and  his  heirs  male  by  Jane  Seymour  in 
default  of  issue  male  by  her  to  his  issue  male  by  any  other 
wife  and  in  default  of  such  issue  to  the  eldest  issue  female  by 
Jane  Seymour  then  to  the  heir  female  by  any  other  lawful 
wife.  The  Act  after  reciting  the  perils  that  would  follow  from 
a  want  of  knowledge  as  to  who  was  to  succeed  to  the  throne 
gives  the  King  "full  and  plenary  power  and  authority  to  give 
dispose  appoint  assign  declare  and  limit  by  his  letters  patent 
under  his  great  seal  or  else  by  his  last  will  made  in  writing 
and  signed  by  his  most  gracious  hand  at  his  only  pleasure"  from 
time  to  time  to  limit  the  imperial  crown  to  such  person  or 
pei-sons  in  possession  and  remainder  according  to  such  estate  and 
attt  i  such  manner  form  and  fashion  order  and  condition  as 
should  be  declared  in  his  letters  patent  or  by  his  last  will.  "And 
we  your  most  humble  and  obedient  subjects,"  says  the  Act,  "do 
faithfully  promise  to  your  Majesty  that  we  our  heirsand  successors 
shall  accept  take  love  dread  serve  and  all  only  obey  such  person  or 
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persons  males  and  females  as  his  Majesty  should  give  his  im- 
perial crown  unto  by  authority  of  that  act  and  none  other  and 
wholly  to  stick  to  them  as  true  and  faithful  subjects  ought  to 
do  to  their  regal  rulers  governors  and  supreme  heads"  The 
Act  proceeds  to  say  that  the  persons  named  in  the  will  or  letters 
patent  shall  hold  the  crown  in  as  ample  a  way  as  if  the  same 
had  been  given  to  them  by  special  name  by  the  full  and  im- 
mediate authority  of  Parliament  If  any  of  the  King's  heirs  or 
children  claim  or  challenge  the  Crown  by  right  of  descent 
otherwise  than  is  provided  by  the  Act  they  their  aiders  and 
abettors  are  guilty  of  treason." 

The  Act  then  proceeds  to  declare 

"That  if  any  person  or  persons,  of  what  estate  degree  dignity 
or  condition  soever  they  be,  at  any  time  hereafter,  by  words, 
writing  imprinting  or  by  any  exterior  act  or  deed  maliciously  or 
willingly  procure  or  do,  or  cause  to  be  procured  or  done  directly 
or  indirectly  any  thing  or  things  to  the  peril  of  your  most 
royal  person  or  to  the  peril  of  the  person  of  any  of  your  heirs  or 
successoi-s  having  the  royal  estate  of  the  crown  of  this  realm. 
Or  maliciously  or  willingly  give  occasion  by  words  writing  print 
deed  or  act  whereby  your  Highness  or  any  your  said  heirs  or 
successors  having  the  royal  estate  of  the  crown  of  this  realm 
might  be  disturbed  or  interrupted  of  the  crown  of  this  realm 
Or  by  words  writing  print  deed  or  act  procure  or  do  or  cause  to 
be  procured  or  done  any  thing  or  things  to  or  for  interruption 
repeal  or  adnullation  of  this  act  or  of  any  thing  therein  con- 
tained or  of  anything  that  shall  be  done  by  your  Highness  in  the 
limitation  and  disposition  of  your  crown  by  the  authority  of  the 
same  Or  by  words  writing  print  deed  or  act  procure  or  cause 
to  be  procured  or  done  any  thing  or  things  to  the  prejudice 
slander  disturbance  or  derogation  of  the  said  lawful  matrimony 
solemnized  between  your  majesty  and  the  said  Queen  Jane  or 
any  other  your  lawful  wife  or  wives  hereafter  by  your  Highness 
to  be  taken  Or  to  the  peril  slander  or  disherison  of  any  of  the 
issues  and  heirs  of  your  Highness  being  limited  by  this  act  to 
inherit  and  so  be  inheritable  to  the  crown  of  this  realm  in  such 
form  as  is  aforesaid  Or  to  the  interruption  or  disherison  of 
any  such  person  or  persons  to  whom  your  Highness  shall  assign 
and  dispose  your  said  imperial  crown  by  authority  of  this  act  as 
is  afore  remembered  whereby  any  such  issues  or  heirs  of  your 
Highness  or  such  other  person  or  persons  might  be  destroyed 
disturbed  or  interrupted  in  fame  body  or  title  of  the  in- 
heritance to  the  crown  of  this  realm  as  to  them  is  limited  in 
this  act  in  form  above  rehearsed  or  as  to  them  shall  be  limited 
and  assigned  by  your  Highness  by  virtue  and  authority  of  this 
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i  >r  if  ;mv  j'fr.-M>n  or  persons  l>y  'words  writing  imprint  iiii; 
or  any  other  exterior  act  directly  or  indirectly  accept  or  take 
jud.u'r  or  believe  any  of  the  marriages  had  and  solemnized 

•  a  the  King's  highness  and  the  said  lady  Katharine  or 
between  the  King's  highness  and  the  said  late  Queen  Anne  to 
be  good  lawful  or  of  any  effect     Or  by  words  writing  printing  or 
any  other  exterior  act  directly  or  indirectly  slander  interrupt 
impeach  gainsay  or  impugn  the  lawful  judgments  and  sentences 
of  tlir  said  most  reverend  father  in  God  Thomas  archbishop  of 
Canterbury  and  primate  of  all  England  for  and  concerning  the 
divorces   and    separations    of  the  said  unlawful  marriages   or 
any  of  them  or  by  words  writing  print  or  any  other  exterior 
act  directly  or  indirectly  take  accept  name  or  call  by  auy  pre- 
tence any  of  the  children  born  and  procreated  under  any  of  the 
said  unlawful  marriages  to  be  legitimate  and  lawful  children  of 
your  Majesty   Or  if  any  person  or  persons  craftily  imagine  invent 
or  attempt  by  colour  of  any  pretence  to  deprive  the   King's 
highness  the  Queen  or  the  heirs  of  their  bodies  begotten  or  any 
other  the  heirs  of  the  King's  body  lawfully  begotten  or  any  person 
or  persons  to  whom  the  King's  highness  shall  dispose  give  and 
limit  the  crown  of  this  realm  by  authority  of  this  act  or  any  of  | 
their  titles  stiles  names  degrees  or  royal  estates  or  regal  power 
Or  it  any  person  or  persons  at  any  time  hereafter  being  required 
or  commanded  by  the  King's  highness  or  by  such  person  or 
persons  as  shall  be  authorized  by  his  Grace  or  his  lawful  heirs  to 
make  or  take  an  oath  to  answer  to  such  questions  and  interroga- 
tories as  shall  be  objected  to  them  upon    any  clause    article 
sentence  or  word  contained  in  this  act  do  contemptuously  or 
utterly  refuse  to  make  or  take  such  oath  or  without  frustratory 
delay  do  not  make  or  take  the  same  oath  or  after  the  making 
or  taking  such  oath  do  contemptuously  refuse  directly  to  an- 
swer to  such  questions  and  interrogatories  as  shall  be  objected 
concerning   the   same   or   any   part   thereof  that   then   every 
such  person  and  persons  of  what  estate  degree  or  condition 
soever   he   or    they    be    and    their   aiders    counsellors    main- 
tainers  and  abettors  and  every  of  them  for  every  such  offence 
afore    declared    shall   be    adjudged   high    traitors     And  that 
every   such   offence   afore    specitied    shall   be    adjudged   high 
and  the  offenders  therein  and  their  aiders  counsellors 
maintainers  and  abettors  and  every  of  them  being  lawfully 
convicted  of  any  such  offence  by  presentment  verdict  confession  or 
process  according  to  the  custom  and  laws  of  this  realm  shall 
sutler  pains  of  death  as  in  cases  of  high  treason      And  that 
also  every  such  offender  being  convict  as  is  aforesaid  shall  lose 
and  forfeit  to  your  Highness  and  to  your  heirs  or  successors 
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Kings  or  regal  rulers  of  this  realm  all  such  manors  lands  tene- 
ments rents  annuities  and  hereditaments  which  they  had  in 
possession  as  owners  or  were  sole  seised  of  by  or  in  any  right 
title  or  means  or  any  other  person  or  persons  had  to  their  use 
of  any  estate  of  inheritance  at  the  day  of  such  treasons  and 
offences  by  them  committed  and  done  and  shall  also  lose  and 
forfeit  to  your  Highness  and  your  said  heirs  as  well  all  manner 
such  estate  of  freehold  and  interest  for  years  of  lands  and  rents 
as  all  others  goods  chattels  and  debts  which  they  had  at  the 
time  of  their  conviction  or  attainder  of  any  such  offence." 

The  Act  then  takes  away  the  benefit  of  sanctuary  from  all 
the  treasons  created  by  it  and  also  from  any  other  treason.  It 
also  provides  that  if  on  the  King's  death  the  heir  to  the  crown  is 
under  age,  he  shall  be  in  the  custody  of  his  natural  mother  or 
such  other  person  as  the  King  might  appoint  by  will ;  and  any 
person  doing  any  act  for  the  disturbance  of  such  appointments  is 
made  guilty  of  treason.  All  the  King's  subjects  are  to  take  an 
oath  of  allegiance  to  the  King  and  his  heirs,  and  to  such  person 
or  persons  as  the  King  shall  limit  and  appoint  to  succeed  him  by 
virtue  of  the  Act.  All  former  oaths  that  the  person  has  taken 
he  is  to  deem  vain  and  adnichilate,  and  if  any  one  refuse  to 
take  the  oath  he  is  guilty  of  high  treason,  as  are  also  any 
persons  who,  being  examined  on  any  interrogatories  concerning 
the  Act,  protest  they  are  not  bound  to  disclose  their  thoughts 
and  conscience,  and  stiffly  thereon  abide.  After  giving  the 
King  power  to  dispose  of  the  honours,  manors,  lands,  and 
hereditaments  belonging  to  the  Crown  to  any  person  of  the 
blood  royal,  the  Act  declares  that  it  is  to  be  construed  according 
to  the  clear  words  and  sentences  therein  contained,  and  shall 
not  be  "interpreted  nor  expounded  by  colour  of  any  pretence  or 
cause,  or  by  any  subtle  arguments,  inventions,  or  reasons,  to 
the  hindrance,  disturbance,  or  derogation  of  the  act  or  any  part 
thereof,  any  thing  or  things,  Act  or  Acts  of  Parliament  here- 
tofore made  or  hereafter  to  be  had,  done,  or  made  to  the 
contrary  thereof  notwithstanding,  and  that  every  act,  statute, 
and  provision,  thing  and  things  heretofore  had  or  maue,  or 
hereafter  to  be  had,  done,  or  made  contrary  to  the  effect  of 
this  statute  shall  be  void  and  of  no  value  nor  force." 

This  terrible  Statute  was  the  greatest  extension  of  the  law 
of  treason  that  had  yet  been  made;  not  only  were  the  King's 
subjects  under  the  penalty  of  treason  to  swear  allegiance  to  the 
King's  heirs  by  Jane  or  any  future  wife,  but  also  to  any  person 
the  King  might  leave  the  Crown  to  by  will.  Mere  obedience 
to  the  Law  was  not  sufficient ;  if  any  one  refused  to  answer  in- 
terrogatories as  to  their  thoughts  concerning  the  Act,  they  were 
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guilty  of  tiv,is.>n.  So  if  a  person  considered  that  the  King  and 
Parliament  had  no  power  to  transfer  his  allegiance  to  some 
unknown  person,  the  King  of  Scotland  or  the  King  of  France, 
or  even  to  his  natural  son  the  Duke  of  Richmond  or  to 
one  of  liis  own  subjects  he  was  guilty  of  treason.  The  only 
overt  act  required  was  to  decline  to  answer  interrogatories 
as  to  his  thoughts.  Under  this  Act  no  Englishman's  life  or 
property  were  safe  if  Henry  or  his  ministers  thought  it  worth 
their  while  to  take  them.  No  stronger  proof  can  be  required  to 
shew  how  absolute  a  monarch  Henry  had  become.  This  Act 
was  also  an  important  innovation  upon  the  principles  of  the 
Criminal  Law; — "no  one  is  bound  to  accuse  himself;"  "it  is 
the  duty  of  the  prosecutor  to  prove  his  case,"  have  always  been 
maxims  of  English  criminal  jurisprudence,  but  under  this  Act  all 
the  prosecutor  had  to  do  was  to  ask  a  suspected  person  what 
he  thought  of  the  Act,  and  if  he  did  not  answer  satisfactorily, 
or  refused  to  answer  at  all,  he  was  a  traitor  ! 

The  marriage  of  the  King  with  Anne  of  Cleeves  caused 
another  addition  to  the  Law  of  treason.  The  Statute  32  Henry 
VIII.  c.  25  declared  that  the  marriage  solemnized  between  the 
KiiiLj  and  the  Lady  Anne  of  Cleeves,  was  by  the  Judgment  of 
the  Clergy  of  England  in  their  convocation  adjudged  and  pro- 
nounced to  be  void,  and  also  by  her  own  consent,  and  that  the 
King  should  be  at  liberty  to  marry  any  other  woman,  and  she 
any  other  man.  It  was  made  high  treason  by  word  or  deed  to 
ace.pt  take  judge  or  believe  the  said  marriage  to  be  good  or  to 
procure  or  do  anything  to  repeal  that  Act. 

The  King's  next  marriage  produced  a  new  addition  to  the 
Law  of  treason.  It  has  been  already  stated  how  the  second 
head  of  Treason  under  the  Statute  of  Edward  III.  had  been 
extended  by  the  28  Henry  VIII.  c.  IS1.  The  Statute  33  Henry 
VI 11.  c.  lM  went  yet  further,  after  attainting  Queen  Katharine 
for  her  incontinent  life,  and  her  accomplices  of  treason;  and 
declaring  that  all  their  lands  tenements  goods  and  chattels 
were  forfeited  to  the  King,  proceeded  to  enact  "That  it  should 
be  lawful  for  any  of  the  King's  subjects  if  themselves  do  per- 
fectly know  or  by  vehement  presumption  do  perceive  any  will  j 
act  or  condition  of  lightness  of  body  in  her  which  shall  be 
Queen  of  the  realm  to  disclose  the  same  to  the  King  or  some  of 
his  council  but  they  shall  not  oj>enly  blow  it  abroad  or  whisper 
it  until  it  be  divulged  by  the  King  or  his  council"  and  the 
Statute  then  proceeds  with  the  extraordinary  enactment  "If  the 
Kini;  or  any  of  his  successors  shall  marry  a  woman  which  was 
incontinent  if  she  conceal  the  same  slie  shall  be  guilty  of 
1  See  ante,  p.  El. 
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high  treason  and  so  it  shall  be  in  any  other  knowing  it  and  not 
revealing  it  to  the  King  or  one  of  his  Council  before  the 
marriage  or  within  twenty  days  after.  If  the  Queen  or  wife 
of  the  Prince  shall  by  writing  message  words  token  or  other- 
wise move  any  other  to  have  carnal  knowledge  with  them,  or 
any  other  shall  move  either  of  them  to  that  end  then  in  the 
offender  it  shall  be  adjudged  High  treason." 

It  is  difficult  to  make  any  comment  on  such  a  law  as  this, 
the  purport  of  the  Act  of  Edward  III.  to  preserve  the  royal 
family  from  all  questions  of  illegitimacy  is  obvious  enough;  but 
it  is  hard  to  see  on  what  principle  it  could  be  treason  for 
a  subject  to  hold  his  tongue  as  to  the  frailty  of  a  woman  the 
King  might  choose  to  marry. 

Once  more  the  law  as  to  the  succession  was  changed 
by  the  Statute  35  Henry  VIII.  c.  1,  "An  Act  for  the  es- 
tablishment of  the  King's  succession."  It  recites  the  pre- 
vious Act  28  Henry  VIII.  c.  7,  that  the  King  had  now  a  most 
virtuous  and  gracious  Lady  for  his  wife,  that  he  was  about  to 
invade  France  in  person,  and  that  it  was  most  desirable  that  the 
King's  intentions  as  to  the  succession  should  be  declared  before 
his  departure.  The  Statute  then  proceeds  to  enact  that  "  if  the 
King  and  Prince  Edward  die  without  heirs  the  Crown  shall  go 
to  the  King's  Highness'  daughter  the  Lady  Mary  and  the 
heirs  of  the  body  of  the  said  Lady  Mary  with  such  conditions 
as  the  King  shall  limit  by  letters  patent  under  his  great  seal  or 
by  his  hist  will  in  writing  and  for  default  of  such  issue  to  the 
Lady  Elizabeth  the  King's  second  daughter  and  the  heirs  of 
her  body  with  such  conditions  as  the  King  by  letters  patent 
under  the  great  seal  or  by  his  will  shall  direct.  If  the  Lady 
Mary  will  not  keep  the  conditions  the  Crown  shall  go  A,o  the 
Lady  Elizabeth  as  if  the  Lady  Mary  were  dead  without  issue. 
If  the  Lady  Elizabeth  do  not  keep  the  conditions  then  the 
person  appointed  by  the  King's  letters  patent  or  by  his  last  will 
signed  by  himself  shall  take  the  Crown  as  if  the  Lady  Elizabeth 
had  died  without  issue.  If  the  King  does  not  limit  any  con- 
dition the  Ladies  Mary  and  Elizabeth  are  to  hold  the  crowp 
without  any  condition."  The  Act  then  provides  that  the  King 
can  by  will  or  letters  patent  dispose  of  the  Crown  to  such 
|  person  as  he  pleases  if  Edward,  Mary  and  Elizabeth  die  without 
issue.  After  reciting  that  for  a  corroboration  of  the  Act  and 
to  confirm  the  Act  28  Henry  VIII.  c.  7  and  to  exclude  the  long- 
usurped  power  of  the  Bishop  of  Rome  divers  oaths  were  ordered 
to  be  taken  but  in  the  existing  oaths  there  lacketh  full  and 
sufficient  words  ;  the  Act  goes  on — "that  from  and  after  the  last 
day  of  that  session  every  person  who  is  ordered  to  take  the  oaths 
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umler  the  former  Act  shall  take  the  oaths  mentioned  in  this 
and  those  that  have  already  taken  the  others  or  any  of  them 
shall  take  and  esteem  it  of  the  same  force  as  if  they  had  sworn 
this  whirli  former  oaths  notwithstanding  because  they  be  not 
so  pithy  to  all  effects  nor  so  plainly  set  forth  as  was  convenient." 
Tin;  form  of  the  oath  against  the  authority  of  the  Bishop  of 
Koine  and  the  maintenance  of  the  Title  of  the  King  and  his 
heirs  in  accordance  with  the  Statute  is  then  given.  It  is  then  , 
provided  that  all  persons  spiritual  and  temporal,  all  ecclesiastical 
persons,  all  persons  promoted  to  a  degree  in  either  English 
University  shall  take  the  oath.  Refusal  to  take  the  oath  is 
made  high  treason  and  the  same  penalty  is  imposed  on  anybody 
that  shall  do  any  act  tending  to  the  interruption  of  the  Act  or 
of  the  estates  thereby  limited. 

By  this  Act  not  only  the  succession  but  also  the  denial  of 
the  Papal  supremacy  were  defended  by  the  penalties  of  treason, 
and  a  person  who  had  taken  an  oath  under  the  previous  act  now 
found  that  by  virtue  of  this  Act  he  had  sworn  not  only  to  main- 
tain the  succession  but  utterly  to  renounce  the  Papal  authority. 

It  will  be  observed  that  although  by  this  Act  Mary  and 
Elizabeth  are  each  made  capable  of  succeeding  to  the  throne, 
they  are  not  made  legitimate  and  that  as  far  as  Act  of  Parlia- 
ment went  they  remained  illegitimate  during  their  father's 
life.  The  Statute  therefore  gave  to  the  King's  illegitimate 
children  a  right  to  the  throne. 

The  third  class  of  treasons  created  by  Heniy  VIII.  's 
legislation  were  those  connected  with  the  change  of  religion, 
and  we  find  here  the  same  laxity  as  we  saw  prevail  in  treason 
as  to  the  succession.  It  was  treason  to  assert  the  Pope's  supre- 
macy ;  it  was  treason  to  deny  Romish  doctrines.  Heresy  up  to 
this  time  had  not  been  in  England  so  much  of  a  religious  as 
a  political  offence.  Now  all  was  changed,  and  as  it  was  treason 
not  to  follow  Henry  with  unquestioning  obedience  through  the 
changes  he  made  in  the  status  of  his  different  wives,  so  now 
it  was  equally  treason  not  to  follow  him  in  the  various 
phases  of  religious  belief  through  which  his  mind  passed  from 
time  to  time.  The  first  step  in  this  branch  of  treason  was  the 
Statute  26  Henry  VIII.  c.  1.  "  The  King's  grace  to  be  author- 
ized Supreme  Head."  By  this  Act  the  King  was  to  be  accepted 
as  the  only  supreme  head  on  earth  of  the  Church  of  England, 
called  Aiujlii'inui  AVrAx///,  ami  {tower  was  given  to  him  to  correct 
and  amend  all  errors,  heresies,  abuses,  offences,  contempts,  and 
enormities. 

By  the  is  Henry  Vlfl.  c.  10  any  person  extolling  the 
authority  of  the  Ilis'ioo  of  Home  was  made  guilty  of  a  pnernu- 
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nire,  as  provided  by  the  Stat.   16  Richard  II.  c.  5.       Every 

ecclesiastic  and  lay  officer  was  to  be  sworn  to  renounce  the 

said  Bishop  and  his  authority,  and  to  resist  it  to  the  utmost  of 

his  power,  and  to  repute  any  oath  taken  in  maintenance  of  the 

I  said  Bishop  or  his  authority  void.      And  any  person  refusing 

;  the  oath  when  tendered,  was  declared  guilty  of  high  treason. 

This  Act  may  be  justified  for  political  reasons  on  the  ground 
that  it  was  necessary  for  the  King  to  know  which  of  his  sub- 
jects refused  to  accept  the  Reformation  settlement  of  the 
country.  But  for  the  next  Act  it  is  impossible  to  find  any 
justification,  for  it  did  not  make  errors  in  political  allegiance, 
but  errors  in  dogmatic  theology,  treason.  This  Act,  the  31  Henry 
VIII.  c.  14,  "an  Act  for  abolishing  of  diversity  of  opinions  in 
certain  articles  concerning  Christian  religion,"  is  more  widely 
known  by  the  name  of  the  Six  Articles.  A  better  example 
of  the  compliance  of  a  Tudor  Parliament  could  hardly  be 
given.  It  is  as  follows : 

"Where  the  King's  most  excellent  majesty  is  by  God's  law 
supreme  head  immediately  under  him  of  this  whole  church  and 
«-«.M.Ljiv;j;itioii  <»f  Midland  intruding  tin1  conservation  of  the  same 
church  and  congregation  in  a  true  sincere  and  uniform  doctrine 
of  Christ's  religion  calling  also  to  his  blessed  and  most  gracious 
remembrance  as  well  the  great  and  quiet  assurance  prosperous 
increase  and  other  innumerable  commodities  which  have  ever 
iiisued  come  and  followed  of  concord  agreement  and  unity  in 
•  •pinions  as  also  the  manifold  perils  dangers  and  inconveniences 
which  have  here  before  in  many  places  and  regions  grown 
sprung  and  arisen  of  the  diversities  of  minds  and  opinions 
especially  of  matters  of  Christian  religion  and  therefore  desiring 
that  such  an  unity  might  and  should  be  charitably  established 
in  all  things  touching  and  concerning  the  same  as  the  same  so 
t»eing  established  might  chiefly  be  to  the  honour  of  Almighty 
God  the  very  author  and  fountain  of  all  true  unity  and  sincere 
concord  and  consequently  redound  to  the  common  wealth  of  this 
his  Highness  most  noble  realm  and  of  all  his  loving  subjects  and 
other  resiants  and  inhabitants  of  or  in  the  same;  hath  therefore 
caused  and  commanded  this  his  most  high  court  of  parliament 
for  sundry  and  many  urgent  causes  and  considerations  to  be  at 
this  time  summoned  and  also  a  synod  and  convocation  of  all  the 
archbishops  bishops  and  other  learned  men  of  the  clergy  of  this 
his  realm  to  be  in  like  manner  assembled. 

And  forasmuch  as  in  the  said  parliament  synod  and  con- 
vocation there  were  certain  articles  matters  and  questions  pro- 
poned and  set  forth  touching  Christian  religion  that  is  to 
say 
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( 1 )  "  First  whether  in  the  most  blessed  sacrament  of  the 
a! IMP  rrmaineth  after  the  consecration  the  substance  of  bread 
a  ml  \vine  or  no. 

(-)  "Secondly  whether  it  be  necessary  by  God's  law  that 
all  nifii  should  communicate  with  both  kinds  or  no. 

(3)  "Thirdly  whether  priests  that  is  to  say  men  dedicate 
to  (l«»il  by  priesthood  may  by  the  law  of  God  marry  after  or  no. 

(4)  "Fourthly  whether  vows   of  chastity  or    widowhood 
made  to  God  advisedly  by  man  or  woman  be  by  the  law  of 
God  to  be  observed  or  no. 

(5)  "Fifthly  whether  private  masses  stand  with  the  law 
of  God  and  be  to  be  used  and  continued  in  the  church  and  con- 
greu' ition  of  England  as  things  whereby  good  Christian  people 
may    and    do   receive  both  godly  consolation  and  wholesome 
benefits  or  no. 

(6)  "Sixthly  whether  auricular  confession  is  necessary  to 
be  retained  continued  used  and  frequented  in  the  Church  or  no. 

"The  King's  most  royal  majesty  most  prudently  pondering 
and  considering  that  by  occasion  of  variable  and  sundry 
opinions  and  judgments  of  the  said  articles  great  discord  and 
variance  hath  arisen  as  well  amongst  the  clergy  of  this  his 
ivalm  as  amongst  a  great  number  of  vulgar  people  his  loving 
subjects  of  the  same  and  being  in  a  full  hope  and  trust  that  a 
full  and  perfect  resolution  of  the  said  articles  should  make  a 
perfect  concord  and  unity  generally  amongst  all  his  loving  and 
obedient  subjects;  of  his  most  excellent  goodness  not  only  com- 
manded that  the  said  articles  should  deliberately  and  advisedly  by 
his  said  archbishops  bishops  and  other  learned  men  of  his  clergy 
be  debated  argued  and  reasoned  and  their  opinions  therein  to  be 
understood  declared  and  known  but  also  most  graciously  vouch- 
safed in  his  own  princely  person  to  descend  and  come  into  his 
said  high  court  of  parliament  and  counsel  and  there  like  a  prince 
of  most  high  prudence  and  no  less  learning  opened  and  declared 
many  tilings  of  high  learning  and  great  knowledge  touching  the 
said  articles  matters  and  questions  for  an  unity  to  be  had  in  the 
same  ;  whereupon  after  a  great  and  long  deliberate  and  advised 
disputation  and  consultation  had  and  made  concerning  the  said 
articles  as  well  by  the  consent  of  the  King's  highness  as  by  the 
i  of  the  lords  spiritual  and  temporal  and  other  learned  men 
of  his  clergy  in  their  convocations  and  by  the  consent  of  the 
commons  in  this  present  parliament  assembled  it  was  and  is 
finally  resolved  accorded  and  agreed  in  manner  and  form 
following  that  is  to  say  : 

"(1)  That  in  the  most  blessed  sacrament  of  the  altar  by 
the  strength  and  efficacy  of  Christ's  Almighty  word  (it  being 
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spoken  by  the  priest)  is  present  really  under  the  form  of  bread 
and  wine  the  natural  body  and  blood  of  our  Saviour  Jesus 
Christ  conceived  of  the  Virgin  Mary  and  that  after  the  conse- 
cration there  remaineth  no  substance  of  bread  and  wine  nor  any 
other  substance  but  the  substance  of  Christ  God  and  man. 

"(2)  That  communion  in  both  kinds  is  not  necessary  ad 
salutem  by  the  law  of  God  to  all  persons;  and  that  it  is  to  be 
delivered  and  not  doubted  of  but  that  in  the  flesh  under  the 
form  of  bread  is  the  very  blood  and  with  the  blood  under  the 
form  of  wine  is  the  very  flesh  as  well  apart  as  though  they 
were  both  together. 

"(3)  That  priests  after  the  order  of  priesthood  received  as 
afore  may  not  marry  by  the  law  of  God. 

"(4)  That  vows  of  chastity  or  widowhood  by  man  or 
woman  made  to  God  advisedly  ought  to  be  observed  by  the 
law  of  God  and  that  it  exempteth  them  from  other  liberties  of 
Christian  people  which  without  that  they  might  enjoy. 

"  (5)  That  it  is  meet  and  necessary  that  private  masses  be 
continued  and  admitted  in  this  the  King's  English  Church  and 
congregation  as  whereby  a  good  Christian  people  ordering  them- 
selves accordingly  do  receive  both  godly  and  goodly  consolation, 
and  benefits,  and  it  is  agreeable  also  to  God's  law. 

"  (6)  That  auricular  confession  is  expedient  and  necessary 
to  be  retained  and  continued  used  and  frequented  in  the  Church 
of  God. 

"  For  the  which  most  godly  study  pain  and  travel  of  his 
Majesty  and  determination  and  resolution  of  the  premisses 
his  most  humble  and  obedient  subjects  the  lords  spiritual 
and  temporal  and  the  commons  in  this  present  parliament 
assembled  not  only  render  and  give  unto  his  Highness  their 
most  high  and  hearty  thanks  and  think  themselves  most  bound 
to  pray  for  the  long  continuance  of  his  Grace's  most  royal  estate 
but  also  being  desirous  that  his  most  godly  enterprise  may  be 
well  accomplished  and  brought  to  a  full  end  and  perfection  and 
so  established  that  the  same  might  be  to  the  honour  of  God  and 
after  to  the  common  quiet  unity  and  concord  to  be  had  in  the 
whole  body  of  this  realm  for  ever  most  humbly  beseechen  his 
royal  Majesty  that  the  resolution  and  determination  above 
written  of  the  said  articles  may  be  established  and  perpetually 
perfected  by  authority  of  this  present  parliament. 

"1.  If  any  person  by  word  writing  printing  cyphering  or 
any  otherwise  do  preach  teach  dispute  or  hold  opinion  that  in 
the  blessed  sacrament  of  the  altar  under  form  of  bread  and 
wine  after  the  consecration  thereof  there  is  not  present  really 
the  natural  body  and  blood  of  our  Saviour  Jesus  Christ  con- 
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eeived  of  the  Virgin  Mary  or  that  after  the  said  consecration 
there  remaineth  any  substance  of  bread  or  wine  or  any  other 
suhstamv  but  the  substance  of  Christ  God  and  man  or  that  in 
tin-  tlesh  under  form  of  bread  is  not  the  very  blood  of  Christ  or 
tli.u  with  the  blood  under  the  form  of  wine  is  not  the  very 
llesh  of  Christ.  ;is  well  apart  as  though  they  were  both  together 
or  affirm  the  said  sacrament  to  be  of  other  substance  than  is 
aforesaid  or  deprave  the  said  blessed  sacrament  then  he  shall  be 
adjudged  an  lieretick  and  suffer  death  by  burning  and  shall 
forfeit  to  the  King  all  his  lands  tenements  hereditaments  goods 
and  chattels  as  in  case  of  high  treason. 

Vl  _.  And  if  any  person  preach  in  any  sermon  or  collation 
openly  made  or  teach  in  any  common  school  or  congregation  or 
obstinately  affirm  or  defend  that  the  communion  of  the  blessed 
saerament  in  both  kinds  is  necessary  for  the  health  of  man's 
soul  or  ought  or  should  be  ministered  in  both  kinds  or  that  it 
is  necessaiy  to  be  received  by  any  person,  other  than  by  priests 
being  at  mass  and  consecrating  the  same. 

"  3.  Or  that  any  man  after  the  order  of  priesthood  received 
may  marry  or  contract  matrimony. 

"  4.  Or  that  any  man  or  woman  which  advisedly  hath  vowed 
or  professed  or  should  vow  or  profess  chastity  or  widowhood 
may  marry  or  contract  marriage. 

"  5.  Or  that  private  masses  be  not  lawful  or  not  laudable  or 
should  not  be  used  or  be  not  agreeable  to  the  laws  of  God. 

"  G.  Or  that  auricular  confession  is  not  expedient  and  neces- 
sary to  be  used  in  the  church  of  God. 

"  He  shall  be  adjudged  suffer  death  and  forfeit  land  and  goods 
as  a  felon  If  any  priest  or  other  man  or  woman  which  advisedly 
hath  vowed  chastity  or  widowhood  do  actually  marry  or  contract 
matrimony  with  another;  or  any  man  which  is  or  hath  been  a 
priest  do  carnally  use  any  woman  to  whom  he  is  or  hath  been 
married  or  with  whom  he  hath  contracted  matrimony  or  openly 
be  conversant  or  familiar  with  any  such  woman  both  the  man 
and  the  woman  shall  be  adjudged  felons  Commissions  shall  be 
awarded  to  the  bishop  of  the  diocese  his  Chancellor  commissary 
ami  others  to  enquire  of  the  heresies  felonies  and  offences  afore- 
said And  also  justices  of  peace  in  their  sessions  and  every 
steward  underste ward  and  deputy  of  steward  in  their  leet  or 
lawday  by  the  oaths  of  twelve  men  shall  have  authority  to 
enquire  of  all  the  heresies  felonies  and  offences  aforesaid." 

This  Statute,  it  will  be  seen,  purports  to  be  based  exclu- 
sively on  the  Kind's  royal  will  and  pleasure.  It  is  not,  as  is 
sometimes  said,  an  evidence  of  the  Catholic  reaction,  as  its 
was  to  promote  concord  and  unity  among  all  the  King's 
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subjects.  All  persons,  whatever  religion  they  might  profess,  are 
equally  bound  by  it.  It  is  a  legislative  declaration  that  the 
English  are  to  believe  certain  controverted  points  of  theology  to 
be  conclusively  settled  as  true  in  the  way  the  King  pointed 
out.  He,  and  he  alone,  was  the  infallible  standard  of  orthodoxy 
in  his  dominions.  We  who  laugh  at  the  claim  of  infallibility 
put  forth  by  the  Pope  should  remember  that  our  own  Kings 
have  claimed  to  be  infallible,  and  have  enforced  their  claims  by 
the  penalties  of  death  and  forfeiture. 

The  last  of  the  ecclesiastical  treasons  was  that  created  by 
the  35  Henry  VIII.  c.  3.  which  provided  that  the  King's  style 
should  be  "Henry  VIII.  by  the  grace  of  God,  King  of  England, 
France,  and  Ireland,  Defender  of  the  Faith,  and  of  the  Church 
of  England,  and  also  of  Ireland,  on  earth  the  supreme  head." 
This  style  was  thereby  united  and  annexed  for  ever  with  the 
Imperial  Crown  of  the  realm  of  England.  And  it  was  made 
high  treason  to  imagine  or  attempt  to  deprive  the  King  or  any 
of  his  heirs  or  assigns  of  any  of  these  said  styles  or  titles. 

It  was  under  this  Act  and  the  Six  Articles  that  the  celebrated 
spectacle  took  place  of  both  Catholic  and  Protestant  executed 
at  the  same  time  for  treason,  the  one  for  denying  the  King's  eccle- 
siastical supremacy,  the  other  for  denying  transubstantiation. 

One  other  class  of  treasons  peculiar  to  this  reign  was  created 
by  Henry's  Parliament,  by  the  Statute  31  Henry  VIII.  c.  8. 
That  Act  declared  that  the  King  for  the  time  being  with  the 
advice  of  his  council  or  the  more  part  of  them  might  set  forth 
proclamations  under  such  penalties  and  pains  as  to  him  and 
them  should  seem  necessary,  which  should  be  observed  as 
though  they  were  made  by  Act  of  Parliament;  but  this  was  not 
to  be  prejudicial  to  any  person's  inheritance  offices  liberties  goods 
chattels  or  life,  and  whosoever  should  willingly  offend  any  article 
contained  in  such  proclamation  shall  pay  such  forfeitures  or  be 
so  long  imprisoned  as  shall  be  expressed  in  the  said  proclama- 
tion and  if  any  offending  departed  the  realm  to  the  intent  not 
to  answer  his  said  offence  he  should  be  adjudged  a  traitor. 

The  other  Statutes  in  this  reign  as  to  treason  relate  to 
procedure. 

By  the  23  Henry  VIII.  c.  1,  the  benefit  of  Clergy  was  taken 
away  from  persons  convicted  of  petit  treason,  c.  13  abolished 
sanctuary,  and  c.  14  regulates  abjuration.  25  Henry  VIII.  c.  3 
provided  for  persons  refusing  to  plead. 

The  28  Henry  VIII.  c.  15  provided  for  the  trial  of 
treason  committed  on  the  high  seas  within  the  jurisdiction  of 
the  Admiralty  before  commissioners  nominated  by  the  Crown. 
The  trial  to  be  held  in  accordance  with  the  Common  Law, 
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The  trial  of  treasons  committed  in  Wales  was  regulated  by 
the  :\'2  Henry  V  1  1 1.  c.  4,  which  enacted  that  treasons  com- 
mitted in  \Valesor  where  the  King's  writ  runneth  notshouldbe 
tried  in  such  shirrs  and  before  such  commissioners  as  the  King 
should  from  time  to  time  assign  by  his  commission. 

The  33  Henry  VIII.  c.  1  '1  provided:  that  treason  committed 
within  the  King's  household  or  palace  should  be  tried  before 
the  Lord  Steward  of  the  household. 

An  exception  to  the  usual  rule  of  the  English  Law  that  a 
lunatic  cannot  be  punished  for  any  ofience  was  made  in  the  j 

•n  by  the  Statute  33  Henry  VIII.  c.  20,  which 
made  a  lunatic  punishable  for  treason  and  regulated  the  way 
the  trial  was  to  be  had. 

Another  exception  to  the  ordinary  rule  of  law  in  case  of 

ison  was  made  by  the  Statute  33  Henry  VIII.  c.  23,  which 
Lravc  the  King  power  in  cases  of  treason  to  issue  a  commission  | 

1  >ver  and  Terminer  to  have  the  accused  tried  in  any  county 
the  King  might  select.  The  Statute  while  preserving  challenge 
for  want  of  freehold  takes  away  from  the  accused  the  right 
of  peremptory  challenge  in  cases  of  treason  and  misprision  of 
high  treason. 

The  trial  for  treason  committed  out  of  the  King's  dominion 
was  provided  for  by  the  35  Henry  VIII.  c.  2,  which  provided 
that  such  treason  should  be  tried  either  before  the  Court 
of  King's  Bench  or  before  such  commissioners  as  the  King 
might  appoint  in  any  shire  in  the  same  way  as  such  treason 
might  have  been  tried  if  it  had  been  committed  within  the 
realm. 

Such  were  the  chief  alterations  made  in  the  law  of  treason 
itute  during  this  reign.  In  fifteen  years,  from  1553  to 
1536,  no  less  than  twenty-four  Acts  on  the  law  of  treason  were 
passed,  a  greater  number  than  had  become  law  from  the  25 
Kdward  III.  to  the  accession  of  Henry  VIII. ;  and  it  was  not 
merely  that  new  offences  were  included  in  the  category  of 
treason;  new  methods  of  trial  wholly  unknown  to  the  Common 
were  introduced,  securities  given  to  the  accused  by  the 
Common  Law  were  taken  away.  It  seemed  that  if  a  person  was 
accused  of  treason  he  was  to  be  deprived  of  every  chance  of  an 
acquittal.  In  addition  to  all  this,  when  we  consider  the  effect 
of  Henry  VIII.'s  legislation,  it  must  be  borne  in  mind  that 
numbers  of  persons  were  put  to  death  by  Acts  of  attainder 
without  any  trial  at  all. 

The  following  list  of  the  Statutes  as  to  treason  passed  under 
II  ory  VI II.  will  help  to  realize  more  than  any  mere  descrip- 
tion how  great  the  changes  in  the  law  really  were: 
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22  Henry  VIII.  c.  9 

„         „         c.  14 
„         „          c.  15 

23  Henry  VIII.  c.  1 


from 


Sanctuary. 

Poisoning  made  treason. 

Abjuration  in  petit  treason. 

Sanctuary. 

Benefit    of    Clergy   taken   away 

petit  treason. 
Standing  mute. 

Maid  of  Kent  and  others  attainted. 
Succession   limited    on   Anne    Boleyn, 

treason  to  deny  it  or  refuse  oath. 
King   declared   supreme   head   of    the 

Church. 

Oath  to    maintain  the   King's   supre- 
macy, refusal  to  take  it,  treason. 
Extension  of  the  existing  law  of  treason. 

Sanctuary  taken  away. 
Counterfeiting  the  King's  sign  manual, 

made  treason. 

Abjuration.  Benefit  of  clergy. 
Succession  as  to  Jane  Seymour. 
Pope's  authority  to  be  renounced  under 

penalty  of  treason. 
Trial  of  treason  on  the  high  seas1. 
Marrying  King's  Nephews  or  children, 

made  treason. 
King's  Proclamations. 
Six  articles. 

Trial  of  treason  in  "Wales. 
Holding  marriage  with  Anne  of  Cleeves 

valid,  treason. 

Trial  of  treason  in  the  King's  household. 
Trial  of  treason  by  lunatics.     Lands  of 

traitors. 

Catharine  Howard. 
Trial  of  treason  to  be  in  such  county  as 

the  King  might  select. 
Succession. 

Trial  of  treason  committed  abroad. 
Denying  the  King's  style,  treason. 
Finding  treasonable  writings. 

This  extension  of  treason  by  express  enactment  does  not 
exhaust  the  additions  to  the  Law  made  in  this  reign ;  not  only 
do  we  find  new  substantive  treasons,  but  also  new  constructive 
treasons.  The  judicial  decisions,  like  the  Statute  book,  show  an 
1  The  Acts  printed  in  italics  are  still  law. 
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28  Henry  VIII.  c.  1 
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„         „         c.  15 
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31  Hemy  VIII.  c.  8 
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32  Henry  VIII.  c.  4 
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(Mjual  disposition  to  ineivaM-  tlie  Law  of  treason.    Of  these  those    Triaiifrr 
iriv.-n  in  the  State  Trials  are  the  cases  of  Empson  and  Dudley,    //7SST'1 
the  Duke  of  1  > u e k  i  1 i  <jham,  Sir  Thomas  More,  Bishop  Fisher,  Lord    J^L* 
I>aeiv  of  the  North,  Queen  Anne  Boleyn,  Lord  Leonard  Grey 
and  the  Earl  of  Surrey,  and  a  short  notice  of  the  proceedings 
against  various  persons  for  denying  the  King's  supremacy,  and 
other  ecclesiastical  treasons.     It  must    not,  however,  be  sup- 
posed that  these  are  all  the  trials  for  treason  that  took  place. 
They  are  only  a  selection  made  either  by  reason  of  the  great- 
ness of  the  offender  or  of  the  offence.     It  is  difficult  to  say  what 
was  the  precise  number  of  persons  put  to  death  for  treason 
during  this  reign,  but  some  idea  may  be  formed  from  the  fact 
that  in  the  Great  Northern  rebellion,  the  Pilgrimage  of  Grace, 
more  than  100  suffered. 

Sir  Thomas  Empson  and  Edmund  Dudley's  case '. 

On  his  accession,  Henry  VIII.,  in  accordance  with  a  re- 
quest in  his  father's  will,  issued  a  Proclamation  that  if  any 
one  could  prove  himself  wrongfully  deprived  of  his  goods  under 
any  commission  of  forfeiture  that  had  been  issued  he  should  have 
redress  ;  thereupon  a  number  of  petitions  were  presented  against 
his  father's  late  Minister  Empson,  who  had  been  the  Master 
of  the  Commission  of  Forfeitures,  and  Dudley,  who  had  been 
Speaker  of  the  House  of  Commons  in  the  Parliament  of  1504, 
cliai  -ini;  them  with  various  illegal  acts  done  under  the  com- 
mission and  in  carrying  it  into  execution.  In  consequence  of  I  Proceedings 
these  petitions  they  were  summoned  before  the  Council,  when  j  c^nci?* 
Kinpson  defended  himself  by  saying  that  he  only  enforced  the 
laws  which  were  in  existence,  and  that  it  was  no  crime  to  carry 
out  the  laws,  and  is  said  to  have  begged  that  if  he  must  die- 
"  let  me  desire  that  my  indictment  be  entered  on  no  record  di- 
vulged to  other  nations,  lest  if  they  hear  in  my  condemnation  all 
that  may  argue  a  nnal  dissolution  in  government  they  then  invade 
and  overcome  you."  The  Council  replied  he  was  to  be  punished 
for  exceeding  the  limits  of  his  commission  from  the  late  King, 
and  for  stretching  a  law  which  in  itself  was  severe  enough  to 
tin-  common  and  poorer  sort  of  people  from  whom  he  had 
•fd  most,  unjustly. 

The  charges  against  Empson  were: 


1.  That  he  committed  persons  to  prison  without  suffering 
t liei n  to  answer  until  they  had  compounded  for  their  fines. 
2.  That  he  had  unduly  searched  men's  estates  and  made  out 
wrongfully  that  they  held  direct  from  the  Crown  so  as  to  increase 
the  burdens  of  the  tenure  and  the  profit  of  the  Crown,  and 
1  1  State  Trials,  283,  Lord  Herbert's  Henry  VIII. 
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would  not  allow  the  question  as  to  whom  they  held  from  to  be 
tried  unless  large  sums  of  money  for  fines  and  ransoms  were  first 
paid.  3.  That  the  King's  Wards  who  had  come  of  age  were 
not  admitted  into  their  estates  without  paying  exorbitant  fines. 
4.  That  he  would  not  allow  outlawries  to  be  reversed  until 
the  persons  applying  paid  half  the  rents  of  their  lands  for  two 
years  to  the  Crown.  5.  That  he  had  heard  and  decided  mat- 
ters properly  belonging  to  the  King's  ordinary  courts.  6.  That 
a  person  being  indicted  at  Coventry  for  theft  of  goods  to  the 
value  of  <£1,  and  acquitted  by  the  Jury,  Empson  considering 
that  the  evidence  was  sufficient  to  warrant  a  conviction,  sent 
the  Jury  to  prison,  until  they  gave  bail  to  appeal'  before  the 
Privy  Council,  where,  on  the  matter  being  considered,  they  were 
fined  £8. 

The  articles  against  Dudley  do  not  appear,  but  both  of  them 
were  sent  to  the  Tower  (April  23,  1509).  While  lying  in  the 
Tower  fresh  charges  were  made  against  them,  and  they  were 
subsequently  indicted  for  treason;  the  overt  act  being  that 
during  Henry  YII.'s  last  illness,  in  March  1509,  Empson  and 
Dudley  ordered  their  friends  to  be  in  readiness  at  an  hour's 
notice,  and  on  the  King's  deatli  to  hasten  to  London,  as  they 
intended  to  seize  on  the  person  of  the  young  King,  and  assume 
the  government ;  that  if  they  failed  in  this,  they  intended  to 
kill  the  young  King,  Henry  VIII. 

Dudley  was  tried  for  treason  at  the  Guildhall  on  the  IGth 
June,  1509,  on  this  indictment  and  convicted.  Empson  was 
tried  at  Northampton  on  the  1st  October,  1509,  on  the  same  in- 
dictment, and  also  convicted.  In  August,  1510,  they  were  both 
executed  for  treason,  by  beheading.  Dudley's  attainder  was 
subsequently  reversed  by  Statute  3  Henry  VIII.  c.  1 . 

The  proceedings  against  Empson  and  Dudley  show  us  what 
the  government  of  Henry  VII.  really  was.  The  means  by  which 
he  amassed  his  treasure,  kept  his  people  in  subjection,  and 
raised  inpney  so  as  to  be  able  to  dispense  with  Parliament,  are 
all  clearly  indicated  by  the  articles  against  Empson.  It  was  of 
course  the  King's  object  to  get  as  large  an  extent  of  land  as 
possible  admitted  to  be  held  in  capite,  as  then  not  only  did  the 
King  become  entitled  to  all  the  incidents  of  feudal  tenure, 
but  also  his  chance  of  succeeding  on  an  escheat,  for  want  of  heirs, 
was  increased.  Refusing  to  admit  heirs  of  full  age  to  the  lands 
was  a  very  old  offence  of  the  Royal  officers,  it  is  forbidden  in 
Magna  Charta  *.  The  instance  of  punishing  a  Jury  for  giving 
wrong  verdict  is  a  good  example  of  the  jurisdiction  the  Council 
exercised  in  criminal  matters,  a  precedent  that  afterwards  be- 
1  9  Henry  III.  c.  3. 
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•  Mini-  much  nioiv  common.  It'  the  charge  :iir:iinst  Kmpson  ami 
Dudley  was  clearly  proved  by  evidence,  ;i  point  \vhirh  is  ex- 
tremely doubtful,  it  \\ould  seem  that  their  execution  for  ti 

•  •I  .so  contrary  to  the  law  as  usually  supposed,  as  it  is  char 
i  conspiracy  to  seize  the  King  and  usurp  the  government 
would   I>c    e\eii    HOW    held  treason  under  the  Statute   li.~»    Bd 
ward  111. 

Thr   Duke  of  Buckingham's  case1. 

K.hvanl   Stallord,  Duke  of  Buckingham,  was  arrested  for 

n  on  thr   llth   April,  1522,  with  Sir  Gilbert  Parke  his 

Chancellor,  Nicholas  Hopkins,  a  Carthusian  Monk,  John  de  la 

<  'ourt,  the  Duke's  confessor,  and  others,  and  sent  to  the  Tower. 
The  charts  against  the  Duke  were  ( 1 )  that  he  intended  to  usurp 
the  down  of  Knglaml,  and  to  deprive  the  King  thereof;  and  to 
accomplish   this  on  the  24th  April,  1512,  he  sent  one  of  his 
Chap], tins,  John  de   la   Court,  to    the    Carthusian    prioiy   of 
Hei  ton,  Somersetshire,  to  ascertain  from  Nicholas  Hopkins,  a 
monk  there,  who  was  vainly  reputed  to  have  foreknowledge  of 
things  to  come  what  should  happen,  that  Hopkins  told  de   la 

<  'ourt   that  the  Duke  should  have  all,  and  that  to  accomplish 
his  jiurpo.se  lie  had  better  seek  to  win  the  favour  of  the  people, 
which  answer  de  la  Court  told  the  Duke.     On  the  22nd  July, 
1 ."» 1  •_',  the  Duke  sent  again  desiring  to  know  something  more 
clearly,  and  to  find  out  how  de  ia  Court  knew  this,  to  which 
the  Monk   a.u'ain  said  the  Duke  would  have  all,  and  that  he 
knew  it  by  the  grace  of  God.     In  1513,  when  Henry  was  going 
to  invade  France,  the  Duke  sent  again,  and  asked  what  would 
be  the  result  of  the  French  invasion,  and  would .  the  King  of 

ud  mvade  the  country  in  the  King's  absence;  the  answer 
of  the  .Monk  was  that  the  King  would  have  no  male  issue.  In 
1  :>  1  :>.  the  1  >uke  bring  at Thornbury,  said  to  Ralph,  Earl  of  West- 
morland, If  ought  but  good  come  to  the  King,  he  the  Duke  of 
Buckingham  should  be  next  in  blood  to  succeed  to  the  Crown. 
The  Dukr  after  this  went  in  pei-son  to  see  Hopkins  who  told  him 
that  he  should  be  Kin.ir,  whereupon  the  Duke  said,  If  I  am  I 
will  try  and  be  a  just  and  wise  prince.  Hoj>kins  said  he  knew 
this  by  revelation,  and  that  the  best  thing  the  Duke  could  do  was 
to  prnrnrr  the  affection  of  the  Commons,  so  as  the  better  to  carry 
out  his  intention.  And  for  this  information  the  Duke  promised 
to  uive  .£6  a  year  to  the  Priory  to  buy  a  tun  of  wine,  and  gave 
them  .£'•_'< )  in  ready  money,  £10  of  which  he  gave  towards  con- 
veying the  water  into  the  house  by  a  conduit,  and  he  made  a 
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present  to  Hopkins  of  £3,  and  at  another  time  he  gave  him  10*-., 
at  another  time  a  mark,  and  at  another  6s.  Sd.  On  the  20th 
March,  1519,  the  Duke  came  again  and  had  a  conference  with  the 
Monk,  desiring  to  be  more  fully  informed  as  to  this  matter.  The 
Monk  then  told  the  Duke  he  should  be  King,  and  the  Duke 
said  the  Monk  had  acted  quite  right  in  binding  the  Duke's 
chaplain  under  the  seal  of  confession  to  keep  it  secret,  for  if 
the  King  heard  of  it,  it  would  be  his  the  Duke's  destruction.  On 
the  20th  October,  1516,  the  Duke  sent  his  Chancellor  to  Lon- 
don to  buy  certain  cloths  of  gold,  silver,  and  velvet,  to  the  value 
of  £300,  so  that  the  Duke  might  bestow  the  same  upon  the 
knights  and  gentlemen  of  the  King's  house,  and  the  yeomen  of 
the  guard,  to  win  their  favour  and  friendship,  to  aid  him  in  his 
evil  purpose,  and  the  cloths  were  bought  and  distributed  by  the 
Duke  for  the  said  purpose.  On  the  10th  July,  1519,  the  Duke 
appointed  more  officers  in  his  manors  and  castles  than  he  was 
accustomed  to  have,  in  order  that  he  might  get  their  aid  in 
carrying  out  his  purpose.  On  the  10th  May,  1518,  the  Duke 
asked  the  King  for  his  license  to  keep  retainers  in  Herefordshire, 
Gloucestershire,  and  Somersetshire,  and  to  arm  them  for  an 
expedition  into  Wales,  really  intending  to  use  them  against  the 
Kin^,  in  carrying  out  his  traitorous  plans,  and  on  the  20th  May, 
1518,  urged  his  request  on  the  King  at  the  Privy  Council. 
In  the  same  year  he  sent  again  to  Nicholas  Hopkins  to  ask  him 
what  he  had  heard  about  him,  and  Hopkins  replied  that  before 
Christmas  next  there  would  be  a  change,  and  the  Duke  should 
have  the  rule  and  government  of  all  England.  On  the  20th 
February,  1520,  at  Bletchingly,  the  Duke  told  his  Chancellor 
that  he  should  wait  for  a  more  convenient  time  to  achieve  his 
purpose,  it  might  easily  be  done  if  the  nobles  of  the  realm 
would  declare  their  minds  together,  but  some  of  them  mistrusted 
and  feared  to  show  their  minds.  He  also  said  that  all  the  King's 
Father  had  done  was  done  by  wrong,  and  murmured  against  all 
the  King  had  done,  he  knew  himself  to  be  so  wicked  a  sinner 
that  he  wanted  God's  favour,  and  whatever  he  took  in  hand 
against  the  King  had  the  worse  success.  On  the  20th  September, 
1509,  being  in  London,  he  told  Robert  Gilbert  that  he  had  a 
writing  sealed  with  the  King's  great  seal,  comprehending  a  cer- 
tain Act  of  Parliament,  whereby  one  of  the  King's  progenitors, 
a  certain  Duke  of  Somerset,  was  made  legitimate,  and  that  he  the 
said  Duke  intended  to  have  delivered  the  said  writing  to  Henry 
VII.,  but  said  he  would  not  have  done  so  for  .£10,000.  On 
the  4th  November,  1520,  at  Greenwich,  the  Duke  said  to 
Knevet,  after  the  King  had  reproved  him  for  keeping  Sir 
William  Bulmer  in  his  service,  that  if  he  had  perceived  he 
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should  have  been  committed  to  the  Tower,  as  lie  doubted  lie  would 
have  been,  he  would  have  wrought  that  the  principal  doers 
therein  should  not  have  cause  for  great  rejoicing  for  he  would 
have  played  the  part  his  Father  intended  to  have  practised 
against  Richard  III.  at  Salisbury,  when  he  made  earnest  suit  to 
have  come  to  the  presence  of  King  Richard,  which  suit  if  he 
nii^lit  have  obtained  he  having  a  knife  secretly  about  him 
would  have  thrust  it  into  the  body  of  King  Richard,  as  he  made 
the  semblance  to  kneel  down  before  him,  and  in  speaking  these 
words  he  malicioiisly  laid  his  hand  upon  his  dagger,  and  said  if 
he  were  so  evil  used  he  would  do  his  best  to  accomplish  his 
pretended  purpose,  swearing  to  confirm  his  word  by  the  blood  of 
our  Lord.  And  also  on  the  10th  May,  1521,  in  London,  in  a 
place  called  the  Rose,  in  the  parish  of  St  Laurence,  Poultiiey, 
he  asked  Knevet  what  was  the  talk  among  the  Londoners  as 
to  the  King's  journey  beyond  the  sea,  and  Knevet  told  him 
many  stood  in  doubt  of  the  journey  lest  the  Frenchmen  meant 
some  deceit  towards  the  King,  whereupon  the  Duke  answered 
it  was  to  be  feared  lest  it  should  come  to  pass,  for  there  was  a 
certain  Charter  House  Monk,  who  divers  times  has  sent  to  me 
willing  me  to  send  unto  him  my  Chancellor,  and  I  did  send 
unto  him  de  la  Court,  my  Chaplain,  unto  whom  he  would  not 
declare  anything  until  de  la  Court  had  sworn  to  keep  all  things 
secret,  and  to  tell  no  living  creature  what  he  should  hear 
except  to  me.  And  the  Monk  then  said  that  neither  the  King 
nor  his  heirs  should  prosper,  and  that  I  should  endeavour  myself 
to  purchase  the  good  will  of  the  commonalty  of  England,  for  I 
and  my  blood  should  prosper,  and  have  the  rule  of  the  realm  of 
England.  Knevet  replied  that  the  Monk  might  be  deceived  by 
illusion  of  the  Devil,  and  it  was  evil  to  meddle  in  such  matters. 
The  Duke  then  answered  it  cannot  hurt  me,  and  seemed  to 
rejoice  in  the  Monk's  words,  and  added,  if  the  King  had  mis- 
carried in  his  last  sickness  I  would  have  chopped  off  the  lit -ads 
of  the  Cardinal,  Sir  Thomas  Lovell  and  others,  and  added,  I 
could  rather  die  for  it  than  be  so  used  as  I  have  been.  On  the 
10th  Sept.,  1520,  at  Blechingly,  walking  with  Sir  George  Nevill 
and  Lord  Abergavenny,  the  Duke  murmured  against  the  King's 
Counsellors  and  the  government,  and  said  unto  Sir  George  if 
the  King  dies  I  shall  have  the  rule  of  the  realm  in  spite  of 
whom  says  the  contrary,  and  told  Lord  Abergavenny  if  he 
repeated  these  words  he  would  fight  him,  and  lay  his  sword  on 
his  pate,  and  that  he  swore  he  would  do  with  many  great  oaths. 

On  these  charges  an  indictment  for  treason  was  founded 
against  the  Duke. 

\Yhile  in  the  Tower  he  is  said  to  have  partly  admitted  some 
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of  tli.>  matters  in  tin-  indictment  to  the  Constable  of  the  Tower, 
lionms  Lovell. 

On  tin-  l:'.tli  .May.  hVJ-J,  lie  was  arraigned  at  West  mi: 

tin-  Lord  High  Steward's  Court,  the  Duke  of  Norfolk 
sitting  as  Lord  High  Steward,  the  other  members  being  the 
Ihike  of  Sutl'olk,  Manjiiis  of  Dorset,  the  Earls  of  Worcester, 
I  >e\on>hin  .  1  \,  Shrewsbury,  Kent,  Oxford,  and  Derby, 
and  Lords  St  John,  Delaware,  Fitzwarren,  Willoughby,  Brooke, 
Chohham,  Herbert,  and  Morley. 

On  the  Duko  being  placed  at  the  bar,  the  indictment  was 
read  over  t<>  him,  A\ hereupon  he  stated  it  was  false,  untrue, 
conspired  and  forged  for  the  purpose  of  bringing  him  to  death, 
and  a  Urged  many  reasons  to  falsify  the  indictment  very  pithily. 

Against  the  Duke's  reasons  the  Attorney-General  alleged  the 
e xainination,  confession,  and  proofs  of  witnesses.  The  Duke 
then  desired  that  the  witnesses  might  be  examined  viva  voce  in 
( 'onrt,  and  accordingly  Charles  Knevet,  Sir  Gilbert  Parke,  the 
I  hike's  ( 'hanrellor,  John  de  la  Court,  his  confessor,  and  Nicholas 
Hopkins,  the  Monk,  were  called  and  examined.  Knevet  seems 
to  have  l»rrn  the  chief  witness,  he  is  stated  to  have  made 
vat-ions  prcMimptions  and  accusations  against  the  Duke.  The 
-it ions  of  the  witnesses  were  read,  and  the  witnesses  con- 
tinned  their  drpositions.  The  witnesses  were  sent  back  to  the 
T<>\ver  as  prisoners,  and  the  Duke  convicted  by  his  Peers. 
The  Duke  of  Norfolk  then  pronounced  the  usual  sentence  in 
case  of  treason,  and  the  Duke  was  sent  back  to  the  Tower.  The 
King  altered  the  sentence  to  simple  beheading,  and  on  the  17th 
May  \~f2'2  the  Duke  was  executed  on  Tower  Hill. 

These  proceedings  against  the  Duke  have  always  been  cited 
as  one  of  the  most  tyrannical  acts  of  Henry's  reign.  He  is  said 
to  have  been  executed  by  the  spite  of  Wolsey,  with  whom  for 
a  long  time  he  had  been  at  enmity.  Knevet,  the  Duke's 
steward,  had  been  dismissed  by  the  Duke,  and  in  revenge,  went 
to  Wolsey  and  informed  against  his  master.  There  seems  some 
ground  for  suspicion  that  the  Duke  was  sacrificed  more  from  fear 
of  what  he  might  have  done,  than  from  reason  of  what  he  did  do. 
He  was  one  of  the  most  powerful  of  Henry's  subjects;  besides  his 
own  grrat  estates,  his  wife  was  the  daughter  of  the  Earl  of 
Northumberland,  and  Buckingham's  daughter  had  married  the 
Karl  of  Surrey,  so  what  with  his  claim  to  the  throne,  his  office 
of  Lord  Iliurh  Constable,  and  his  relationship  to  the  Percys  and 
Howards,  lie  was  too  great  to  be  allowed  to  live.  The  course 
taken  against  him  shows  how  his  power  was  feared.  Before  pro- 
ceedings were  begun  against  the  Duke,  Northumberland  was 
•nested  on  a  charge  as  to  certain  wards,  and  kept  in  confme- 
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ment,  and  Surrey  was  sent  to  Ireland  to  reduce  the  Earl  of 
Desmond  to  obedience. 

But  in  justification  of  the  prosecution  it  should  be  said,  that 
if  the  indictment  was  proved,  and  the  witnesses  spoke  the 
truth,  there  are  certain  counts  in  it,  such  as  arming  his  retainers 
and  taking  steps  to  be  ready  for  a  dash  at  the  throne;  that, 
according  to  the  law  as  laid  down  in  subsequent  cases,  come  very 
near,  if  not  quite  within  the  law  of  treason,  as  defined  by  the 
Statute  of  Edward  III.,  for  if,  as  has  been  held,  conspiring  to 
levy  war  is  treason  within  the  Statute,  the  Duke,  if  the 
evidence  sustained  the  indictment,  might  well  have  been  held 
guilty  of  it.  But  on  the  Duke's  behalf  it  must  be  urged  that  all 
the  witnesses  against  him  were  discharged  servants  who  were 
in  prison,  with  death  and  the  rack  staring  them  in  the  face, 
that  such  evidence  is  not  generally  the  most  credible,  and 
that  neither  Sir  George  Nevill  nor  Lord  Abergavenny  seems 
to  have  been  examined.  The  Duke  had  one  privilege  that 
was  unusual  in  those  times,  the  witnesses  were  examined  in 
open  court. 

The  office  of  Lord  High  Constable,  which  was  hereditary  in 
the  Stafford  family,  was,  on  the  Duke's  attainder,  forfeited  to 
the  Crown,  and  has  never  since  been  granted,  except  for  special 
occasions,  such  as  a  coronation,  or  holding  a  court  of  the  High 
Constable,  the  reason  usually  assigned  being,  that  the  office  was 
too  important  a  one  to  be  granted  to  a  subject,  "both  in  respect 
of  the  amplitude  of  the  authority  both  in  war  and  peace,  and  of 
the  charge1." 

Shortly  after  the  Duke's  execution,  an  Act  of  Parliament, 
14  and  15  Henry  VIII.  c.  7,  was  passed,  attainting  him  of  treason, 
with  what  precise  object  it  is  difficult  to  see.  Part  of  the  Duke's 
estates  were  subsequently  granted  to  the  Duke's  eldest  son  and 
his  issue2,  and  by  an  Act  of  Edward  VI.  Henry  Stafford 
was  restored  in  blood  so  far  as  to  enable  him  to  succeed  to  the 
Barony  of  Stafford,  one  of  his  father's  titles. 

The  Duke's  claim  to  the  Crown  was  not  one  that  to  modern 
ideas  was  very  dangerous.  It  is  given  on  page  76. 

Cardinal  Fisher,  Hishop  of  Rochester3. 

Cardinal  Fisher  was  the  subject  of  no  less  than  three  pro- 
secutions. The  first  was  a  charge  of  misprision  of  treason  in 
connection  with  Elizabeth  Barton,  the  Maid  of  Kent,  and  in 
the  Act  of  attainder  25  Henry  VIII.  c.  12,  which  was  passed, 

1  4  Inst.  127.     See  the  Duke  of  Buckingham's  case,  Dyer  285. 

2  14  and  15  Henry  VIII.  c.  20. 

3  1  State  Trials,  395. 


//••,•//    VI If. 


7!) 


attainting  her  Master  and  the  five  monks,  her  accorn: 
of  treason,  Fisher,  Queen  Catharine,  Empson  and  several 
others  were  pronouneed  guilty  of  misprision  of  treason,  and 
sentenced  to  forfeit  all  their  goods,  and  to  imprisonment.  The 
s'-ntenee  does  not  seem  to  have  been  earned  out  against  Fisher, 
hut  ratlin-  held  over  ///  tcrrorem,  indeed  it  is  said  that  he  was 
pardoned.  The  same  Parliament  declared  by  Statute  25  Henry 
V 1 1 1 .  o.  -_  that  it  was  misprision  of  treason  not  to  take  an  oath 
to  adhere  to  the  succession  to  the  children  of  Anne  Boleyn,  or  to 
hold  she  \\as  not  l^dly  married  to  the  King1.  In  the  next 
year  the  1*6  Henry  VIII.  c.  23  gave  the  form  of  the  oath  that 
was  to  be  taken,  and  the  Archbishop  of  Canterbury,  Cranmer, 
the  Chancellor  (Sir  Thomas  Audley),  and  the  Dukes  of  Nor- 
lolk  and  Suffolk  were  appointed  commissioners  to  administer 

;th  to  all  and  singular  the  liege  subjects  of  the  realm. 
The  commission  sat  at  Lambeth,  in  April,  1534,  and  the  Bishop 
was  summoned  to  appear  before  them  and  take  the  oath.  He 

I  to  take  the  oath  as  to  the  succession  to  Anne's  children, 
luit  refused  to  take  that  part  of  it  which  declared  the  marriage 
good.  He  and  Sir  Thomas  More,  who  had  also  refused  to 
take  it,  were  then  committed  to  the  custody  of  the  Abbot  of 
linger,  and  the  matter  was  referred  to  the  Council  by  the 
commissioners,  and  they  decided  that  the  oath  must  be  taken  in 
the  form  prescribed  by  the  Act.  Fisher  and  More  were  then 
a.^ain  brought  before  the  commissioners  and  required  to  take  the 
oa  1 1 1 ,  a  H  d  <  >ii  their  refusal,  declared  guilty  of  misprision  of  treason, 
and  sent  to  *he  Tower,  the  punishment  for  this  offence  being 
imprisonment  during  the  King's  pleasure,  and  forfeiture  of 

The  Statute,  26  Henry  VIII.  c.  1",  declaring  the  King 
supreme  head  of  the  Church  of  England,  was  followed  by 
another  Act,  26  Henry  VIII.  c.  134,  that  made  it  high  trea- 
son, by  word  or  writings,  to  attempt  to  deprive  the  King  of 
any  of  his  titles.  The  Act  did  not  rest  here,  for  it  was 
held  to  l>e  treason  within  the  meaning  of  the  Act  to  refuse 
to  i;ive  satisfactory  answers  when  examined  officially  under 
that  the  government  now  possessed  a  powerful  engine 
ruction.  A  person  might  do  nothing,  but  if  on  being 
asked  questions  as  to  his  opinions  on  matters  as  to  the  succes- 
sion, or  to  the  Kind's  title,  he  declined  to  answer  or  did  not 
answer  satUtaetorily,  he  was  guilty  of  hi^h  treason.  This  con- 
st nut  ion  was  stated  by  the  Solicitor  General  to  Sir  Thomas 
More,  who  sent  word  to  Fisher  "that  it  was  all  one  not  to 

'••.  p.  52.  te,  p.  54. 

3  See  ant.-,  i>.  4  See  ante,  p.  48. 
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answer,  and  to  say  against  the  Statute  what  a  man  would1."  It 
is  very  doubtful  if  the  Act  is  legally  open,  to  such  a  construction, 
one  that  is  opposed  to  the  great  principles  of  English  Law,  that 
there  is  no  crime  without  an  overt  act,  and  that  no  one  is  bound 
to  criminate  himself.  The  government  had  now  the  means  of 
destroying  Fisher,  and  they  were  not  slow  to  use  them.  The 
King  himself  had  some  correspondence  with  Fisher  on  the  Act 
of  Supremacy,  in  consequence  of  an  examination  of  the  Bishop 
in  the  Tower,  on  the  subject2,  and  the  King  had  made  him 
promise  not  to  show  his  letter  to  any  one;  this  it  however 
appears  Fisher  did,  and  sent  copies  of  it  to  the  Sion  Monks 
with  a  treatise  he  had  written  against  the  Divorce,  a  book 
written  by  Catharine's  confessor,  and  one  by  the  Emperor's 
Ambassador.  It  is  also  said  that  on  the  trial  of  Reynolds,  one 
of  the  Charterhouse  Monks,  some  communications  between  him 
and  Fisher  were  discovered. 

Fisher,  it  appears,  was  dying  with  age  and  sickness,  but  the 
government  determined  not  to  let  him  die  a  natural  death. 
Pope  Paul  III.  did  away  with  what  little  hope  of  life  Fisher 
had  left,  by  appointing  him  a  Cardinal.  Henry  looked  upon 
this  as  a  challenge.  Fisher  was  again  called  on  to  take  the 
oath;  he  again  refused:  he  was  told  if  he  refused  he  would 
have  to  bear  the  consequences  of  refusal;  he  remained  firm, 
and  accordingly  the  Crown  determined  to  prosecute  him  for 
treason,  tinder  the  26  Henry  VIII.  c.  13. 

A  special  Commission,  consisting  of  the  Chancellor  (Sir 
Thomas  Audley),  the  Duke  of  Suffolk,  the  Earl  of  Cumberland, 
the  Earl  of  Wiltshire,  Thomas  Cromwell,  the  chief  Justice  of 
the  King's  Bench  (Sir  John  Fitzjames),  the  chief  Justice  of  the 
Common  Pleas  (Sir  John  Baldwin),  the  chief  Baron  of  the  Ex- 
chequer (Sir  Richard  Lyster),  Sir  William  Pawlet,  Sir  John  Port, 
Spilman,  and  Luke,  late  Judges  of  the  King's  Bench,  and  Fitz- 
herbert,  one  of  the  Judges  of  the  Common  Pleas,  was  appointed 
to  tiy  him.  On  the  17th  June,  1535,  Fisher  was  brought  from 
the  Tower  to  Westminster  and  placed  at  the  Bar  of  the  King's 
Bench,  before  the  Commissioners. 

He  was  arraigned  as  John  Fisher,  late  of  Rochester,  Clerk, 
otherwise  called  John  Fisher,  Bishop  of  Rochester,  and  was  in- 
dicted for  that  he  maliciously,  traitorously,  and  falsely,  said 
these  words  :  "  The  King,  our  Sovereign  Lord,  is  not  Supreme 
head  on  earth  of  the  Church  of  England."  To  this  indictment 
he  pleaded  not  guilty.  A  Jury  was  sworn  to  try  the  fact, 
whether  the  Bishop  had  said  the  words  alleged. 

In  support  of  the  indictment,  the  Crown  called  the  Solicitor 
1  State  Papers,  L  434.  2  ib.  431. 
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(leneral.  Rich,  who  SW.MV  that  he  had  an  interview  with  Fisher; 
in  the  T.>wer,  and  that  the  prisoner  then  stated  that  he  believed  | 
in    his  eoiiM-ieiiee  and  by  his  learning,  and  he  assuredly  knew, 
that  the  King  neither  was,  nor  by  right  could  be,  supreme  head 
nth  of  the  Church  of  England. 

Rich,  it  appears,  had  promised  Fisher  when  the  discussion  on 
the  Act  took  place,  that  the  conversation  should  be  kept  secret, 
and  what  he  said  should  not  be  used  against  him.  Fisher 
therefore  protested  against  Rich's  evidence,  and  contended  that, 
admitting  that  he  spoke  the  words,  he  did  not  thereby  commit 
n.  He  urged  in  defence,  that  being  a  prisoner  in  the 
Tower  Rich  came  there  saying  the  King  had  sent  him  on  a  secret 
ge,  as  to  the  Act  of  Supremacy,  saying  that  all  the  Bishops 
except  himself  had  agreed  to  it,  and  with  very  few  exceptions 
the  whole  court  of  Parliament;  the  King  desired  to  know 
his  full  opinion  of  the  matter,  Rich  stating  that  if  Fisher  would 
frankly  and  freely  give  his  opinion  the  King  might  retract. 
Fisher,  however,  told  Rich  of  the  new  Act  of  Parliament  which 
punished  any  that  directly  said  or  did  anything  against  it, 
and  said  if  he  gave  his  opinion  he  might  thereby  endanger  him- 
self. Rich  thereupon  dvlare.l  that  the  King  had  stated  on  his 
honour  and  on  his  word  as  a  King,  that  whatever  Fisher  should 
say  he  should  have  no  danger  or  peril  for  it,  nor  should  any 
advantage  be  taken  against  him  for  the  same,  although  his  words 
were  ever  so  directly  against  the  Act,  as  it  was  but  a  declaration 
of  hi -;  mind  secretly  to  the  King's  own  person.  Rich  also  faith- 
fully promised  he  would  never  utter  anything  Fisher  said  to 
any  man  living,  but  to  the  King  alone.  Therefore  said  Fisher, 
uf  it  pleased  the  King's  Majesty  to  send  to  me  thus  secretly, 
under  the  pretence  of  true  and  plain  meaning,  to  know  my  poor 
advice  and  opinion  in  these  weighty  and  great  affairs,  which  I 
was  most  glad  and  ever  will  be  willing  to  send  him,  it  is  very 
hard  injustice  to  hear  the  messenger's  accusations,  and  to  allow 
the  same  as  a  sufficient  testimony  against  me  in  case  of  treason." 

Ixich  made  no  direct  answer  to  this,  neither  admitting  nor 
denying  the  truth  of  Fisher's  statement.  He  said  that  all  he  had 
stated  was  on  the  King's  behalf,  and  no  more  than  he  had  been 
commanded,  Imt  that  even  if  what  Fisher  said  was  true,  it  \\  a.> 
no  discharge  in  law  to  speaking  against  the  Statute.  The  Judges 
then  interposed  and  said,  That  no  message  nor  promise  of  the 
King  could  or  did  in  law  discharge  Fisher,  but  his  declaring  his 
mind  and  conscience  against  the  Kings  supremacy,  though  at 
the  King's  command  and  request,  was  treason  by  the  Statute, 
and  nothing  could  save  him  from  death  but  the  King's  pardon. 

Fisher  then  argued  that  he  did  not  speak  these  words  openly 
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and  maliciously,  and  was  not  therefore  guilty  of  a  crime,  as  the 
Act  required  the  speaking  to  be  malicious.  The  Judges,  how- 
ever, held  that  the  word  'malicious'  was  surplusage,  for  if  any 
one  spoke  against  the  King's  supremacy,  the  Law  presumed  it 
to  be  spoken  maliciously. 

Fisher  then  contended  that  the  single  testimony  of  Bich, 
not  contradicting  his  (Fisher's)  version  of  the  matter,  was  not 
sufficient  to  prove  him  guilty  of  treason,  as  his  denial  of  the 
words  was  equal  to  Rich's  assertion  of  them.  The  Judges, 
however,  held  that  this  was  a  matter  of  fact  for  the  Jury. 

The  Chancellor  summed  up  the  case,  stating  that  denying 
the  King's  supremacy  was  most  heinous  and  dangerous  treason. 
Some  other  of  the  Commissioners  added  that  Fisher  was  guilty 
of  obstinacy  and  singularity,  that  he  alone  held  out  against 
what  Parliament  and  all  the  Bishops  of  the  realm,  but  himself, 
had  agreed  upon. 

The  Jury  retired,  and  after  a  short  consultation,  found 
Fisher  guilty,  and  thereupon  the  Chancellor  passed  the  usual 
sentence  for  high  treason.  The  sentence  was  commuted  to 
beheading,  and  011  the  22nd  of  June,  1535,  Fisher  was  executed 
on  Tower  Hill. 

As  the  law  stood,  the  result  could  not  have  been  otherwise. 
Assuming  Fisher's  defence  to  be  true,  still  he  was  technically 
guilty  of  treason,  and  the  Judges  had  to  administer  the  law  as 
it  was,  not  as  it  ought  to  have  been.  But  it  is  difficult  to  find 
words  to  express  one's  opinion  of  the  conduct  of  a  King  who 
could  send  a  person  to  interrogate  a  prisoner  under  a  promise 
that  what  he  should  say  would  not  be  used  against  him,  and 
having  got  the  prisoner's  answers,  turn  round,  and  give  them 
in  evidence  against  him. 

Sir  Thomas  More's  Case1. 

More's  case  has  very  many  points  of  resemblance  to  Fisher's; 
like  Fisher,  More  had  been  attainted  for  misprision  of  treason  in 
connection  with  the  mm  of  Kent.  Like  Fisher,  he  had  been  sent 
to  the  Tower  for  misprision  of  treason  in  not  taking  the  oath  as 
to  the  Act  of  Succession.  He  was  willing  to  swear  to  be  loyal  to 
the  successors  of  Queen  Anne,  but  not  to  the  part  of  the  act  that 
declared  the  marriage  good.  When  the  Act  26  Henry  VIII.  c.  2 
was  passed,  More  was  pressed  to  admit  the  King's  ecclesiastical 
supremacy,  or  to  state  his  opinions  on  it.  Sir  Thomas  Audley, 
the  Chancellor,  the  Dukes  of  Norfolk  and  Suffolk,  Cromwell 
and  others  of  the  privy  council  had  various  interviews  with 

1  1  State  Trials,  385;  LorJ  Herbert's  Life  of  Henry  VIII. ;  More's 
Life  of  More. 
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him  in  whieh  they  pressed  him  either  to  own  the  King's  su- 
premaey  in  din  rt  terms,  or  to  deny  it  More  was  too  wary  to 
tin  eit  her.  The  only  answer  he  would  give  was,  that  the  Statute 
was  like  a  two -ed^ed  sword;  if  lie  spoke  against  it  he  should 
(MUM  the  death  of  his  body,  if  he  assented  to  it  he  should  pur- 
chase  the  death  of  his  soul.  After  this,  Rich,  the  Solicitor- 
General.  Sir  Richard  Southwell  and  Palmer  were  sent  to  ex- 
amine him  and  take  away  his  books,  and  Rich  began  to  argue 
wit  li  .M  •  >re  upon  the  Act  of  Supremacy.  After  stating  his  great 
friendship  f«»r  him,  and  saying  he  had  no  commission  to  talk  to 
him  al»out  the  atl'air  of  the  supremacy,  Rich  put  this  case  to 
.M ••!••':  If  it  should  be  enacted  by  Parliament  that  Richard 
llich  should  lie  King,  and  it  was  made  treason  to  deny  it,  what 
ode  nee  were  it  to  contravene  the  Act?  More  answered  he 
should  offend  if  he  said  no  because  he  was  bound  by  the  Act, 
but  that  this  was  casus  lews,  he  would  put  a  higher  case.  If 
it  were  enacted  by  Parliament,  Quod  Deus  non  sit  Deus,  and 
it  was  made  treason  to  contravene,  would  it  be  an  offence  to 
say  it  according  to  the  Act  ]  Rich  replied,  Yes,  but  I  will  put 
a  middle  ease,  because  this  is  too  high  :  The  King  you  know  is 
constituted  supreme  head  of  the  church  upon  earth,  why  should 
not  you  accept  him  for  such  as  you  would  me  if  I  were  made 
Kim:  by  the  former  supposition?  More  answered,  the  case  was 
in. t  the  same  because  the  Parliament  can  make  a  King  and 
depose  him,  and  every  Parliament  man  may  give  his  consent 
thereunto,  but  that  a  subject  cannot  be  so  bound  in  the  case  of 
supremacy.  The  government  thought  that  these  admissions  of 
More  furnished  sufficient  evidence  of  treason  to  bring  the  case 
within  the  Statute,  and  it  was  determined  to  bring  him  to  trial. 
A  speeial  commission,  consisting  of  the  Chancellor  (Sir  Thomas 
Audley),  the  Duke  of  Norfolk,  the  Lord  Chief  Justice  (Sir  John 
Fit/James),  Sir  John  Baldwin,  Sir  Richard  Leicester,  Sir  John 
Porte,  Sir  John  Spelman,  Sir  Walter  Luke,  and  Sir  Anthony 
Fit/herbert,  was  appointed  to  try  him.  On  the  7th  May, 
i").'>o,  he  was  placed  on  his  trial  for  treason. 

The  Attorney-General,  Sir  Christopher  Hales,  read  the  in- 
dirtmenr.  It  charged  that  Sir  Thomas  More,  traitorously 
hnftgining  and  attempting  to  deprive  the  King  of  his  title  as 
supivme  head  of  the  Church,  did,  when  examined  by  Thomas 
Cromwell,  the  King's  secretary,  and  divers  other  persons, 
whether  he  would  accept  the  King  as  head  on  earth  of  the 
('hureh  of  Kn-land,  pursuant  to  the  Statute,  refuse  to  give  a 
direct  answer,  hut  replied,  "I  will  not  meddle  with  any  such 
mutters  for  1  am  fully  determined  to  serve  God  and  think  up«>n 
his  pa^ioii,  and  my  passage  out  of  the  world."  That  he  had 
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written  to  Fisher :  The  Act  of  Parliament  was  like  a  sword 
Sir  Thomas  \  w^  *wo  edges,  if  a  man  answered  one  way  it  would  confound 
his  soul,  and  if  the  other  way  it  would  confound  his  body. 
That  he  had  spoken  treasonable  words  to  Rich  in  the  Tower 
(alluding  to  the  words  mentioned  above). 

As  soon  as  the  indictment  was  read  the  Chancellor  and  the 
Duke  of  Norfolk  addressed  the  prisoner:  You  see  now  how 
grievously  you  have  offended  his  Majesty;  yet  he  is  so  very 
merciful  that  if  you  will  lay  aside  your  obstinacy  and  change  your 
opinions  we  hope  you  may  obtain  pardon  and  favour  in  his  sight. 

Sir  Thomas  replied:  "Most  noble  lords,  I  have  great  reason 
to  return  thanks  to  your  honours  for  this  your  great  civility; 
but  I  beseech  Almighty  God  that  I  may  continue  in  the  mind 
I  am  in  through  his  grace  unto  death."  He  pleaded  not  guilty. 

Rich  was  then  called  and  sworn,  and  stated  the  effect  of  the 
conference  between  him  and  More  in  the  Tower. 

More  replied  :  If  I  were  a  man,  my  lords,  that  had  no 
regard  to  my  oath,  I  had  no  occasion  to  be  here  at  this  time  (as 
is  well  known  to  every  body),  as  a  criminal ;  and  if  this  oath, 
Mr  Rich,  which  you  have  taken  be  true,  then  I  pray  I  may 
never  see  God's  face ;  which,  were  it  otherwise,  is  an  impreca- 
tion I  would  not  be  guilty  of  to  gain  the  whole  world.  More 
then  stated  his  version  of  the  conversation  between  himself  and 
Rich,  and  stated  various  facts  as  to  Rich's  credibility,  saying 
that  he  (More)  knew  him  to  be  a  most  unscrupulous  person, 
and  it  was  not  therefore  likely  that  he  would  say  anything  to 
him  that  would  peril  his  life  ;  that  as  he  had  refused  to  give 
his  opinion  on  the  act  of  supremacy  either  to  the  King  or  to 
the  Privy  Councillors  who  were  sent  to  him,  was  it  likely 
he  should  do  it  to  Rich?  But  assuming  Rich's  word  trr.e,  the 
words  were  only  spoken  in  private  conversation,  and  not 
maliciously  :  that  where  there  is  no  malice  there  is  no  offence  ; 
that  the  King  had  been  so  kind  a  master  to  him,  had  loaded 
him  with  so  many  favours,  that  nothing  was  further  from  his 
mind  than  any  act  of  treason  to  so  gracious  a  master.  He  ad- 
mitted that  he  had  always  stated  his  dislike  to  the  King's 
second  marriage,  but  contended  he  was  justified  in  doing  this, 
as  he  spoke  according  to  the  dictates  of  his  conscience  when 
asked  his  opinion  by  the  King,  and  if  it  was  an  offence  to 
answer  the  King  truly,  he  had  been  already  punished  enough, 
for  he  had  been  fifteen  months  in  prison  and  lost  all  his  estates. 
He  had  done  nothing  against  the  Act  of  Parliament ;  indeed, 
to  avoid  offence  he  had  refused  to  say  anything  about  it.  Laws 
cannot  punish  for  silence  ;  only  for  words  or  deeds.  God  only 
could  judge  the  secrets  of  the  heart. 
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The  Attorney-General  here  interposed  and  said  :  Sir  Thomas, 
we  have  not  one  deed  or  word  of  yours  to  object  against 
you,  yet  we  have  your  silence,  which  is  an  evident  sign  of  the 
•  of  your  heart,  because  no  dutiful  subject,  being  lawfully 
d  the  question,  will  refuse  to  answer  it. 

More  denied  this,  arguing  that  silence,  according  to  the 
canonists  and  civilians,  meant  consent,  and  that  by  being  silent 
dear  that  he  did  not  oppose  the  law.  As  to  his  letters  to 
Fisher  or.  the  Statute,  More  required  that  they  should  be  pro- 
duced and  read,  and  it  would  then  appear  that  they  were  on 
rs  of  friendship,  and  on  what  answer  he  should  make  when 
he  was  examined.  As  to  the  charge  that  he  had  said  the  Act 
was  like  a  two-edged  sword  ;  and  that  Fisher  had  said  the  same; 
that  therefore  there  was  complicity  between  them ;  this  he 
denied.  His  answer  was  only  conditional;  there  was  danger 
in  allowing  and  in  disallowing  the  Act.  If  Fisher  said  the 
same,  it  was  not  from  complicity,  but  from  the  similitude  of  our 
learning  and  understanding ;  and  he  concluded  by  saying  that 
he  never  spoke  a  word  ai^iiust  the  law  to  anyone  living. 

Sir  Richard  Southwell  was  called,  and  corroborated  Rich  as 
to  the  words  spoken  by  More,  but  he  stated  that,  although 
present,  his  business  was  only  to  take  the  books  away,  and  so 
he  gave  no  ear  to  the  discourse. 

Palmer  was  also  called,  and  he  admitted  being  there,  but 
said  that  he  was  so  busy  thrusting  Sir  Thomas  More's  books  j 
into  the  sack,  that  he  took  no  notice  of  their  talk. 

The  case  was  then  summed  up,  and  the  Jury  retired,  and  in 
a  quarter  of  an  hour  came  back  with  a  verdict  of  guilty. 

The  Chancellor  then  began  to  pronounce  sentence,  but 
More  stopped  him,  saying  : 

My  Lord,  when  I  was  concerned  in  the  law  the  practice  in 
such  cases  was  to  ask  the  prisoner  before  sentence  whether  he 
had  not  anything  to  offer  why  judgment  should  not  be  pro- 
nounced against  him. 

The  Chancellor  then  stopped,  and  asked  him  what  he  was 
to  say  to  the  contrary. 

More  therefore  objected  to  the  indictment  as  being  bad  ;  as 
repugnant  to  the  law  of  God  and  the  Church ;  that  it  was 
contrary  to  Magua  Charta,  which  had  guaranteed  the  liberties 
of  the  Church. 

The  Chancellor  stopped  him,  saying  that  he  considered  that 
as  all  the  Bishops,  Tniversities,  and  learned  men  in  the  king- 
dom had  agreed  to  the  Act,  he  wondered  that  More  should  so 
"stitlly  stickle  and  vehemently  argue"  against  it. 

More  answered  that  if  it  came  to  numbers,  the  majority 
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were  on  his  side,  for  only  four  Bishops  in  England  approved  of 
it,  while  all  other  learned  men  and  Christian  Bishops  elsewhere 
disapproved. 

The  Chancellor  then  turned  to  the  Lord  Chief  Justice,  and 
asked  :  Is  the  indictment  valid  or  not  ? 

The  Lord  Chief  Justice  answered :  "My  Lords  all,  by  St 
Gillian  I  must  needs  confess  that  if  the  Act  of  Parliament  be 
not  unlawful,  the  indictment  is  not  in  my  conscience  invalid." 

The  Chancellor  then  pronounced  the  sentence  for  treason, 
which  was  commuted  by  the  King  into  simple  beheading,  and 
on  the  6th  July,  1535,  the  sentence  was  executed  on  Tower  Hill. 

Lord  Dacre  of  the  North1. 

The  only  thing  remarkable  about  this  case  is  that  it  is  an 
instance  of  a  peer  indicted  for  treason  in  Henry  VIII. 's  reign 
being  acquitted. 

Lord  Dacre  was  indicted  for  treason  before  the  Court  of  the 
Lord  High  Steward,  the  Duke  of  Norfolk  sitting  as  such.  His 
indictment  being  read,  the  said  lord  not  only  improved  the  said 
indictment  as  false  and  maliciously  directed  against  him,  and 
answered  every  part  and  matter  therein  contained,  but  also  so 
manly,  wittily,  and  directly  confuted  his  accusers  that  they 
were  ready  to  "  avouche  their  accusations,"  that,  to  their  great 
shame  and  to  his  great  honour,  he  was  found  by  his  peers  not 
guilty.  The  principal  witnesses  produced  against  him  by  his 
accusers  were  some  "mean  and  provoked"  Scottish  men  (Sir 
Ralph  Fenwick  and  one  Musgrave),  so  his  peers  acquitted  him, 
believing  they  not  only  spoke  maliciously,  but  might  be  easily 
suborned  against  him  as  one  who,  having  been  warden  of  the 
Northern  Marches,  by  frequent  inroads  had  done  much  harm  in 
Scotland.  "  And  thus  escaped  that  lord,  to  his  no  little  honour 
and  his  Judges',  as  giving  example  thereby  how  persons  of  great 
quality  brought  to  their  trial  are  not  so  necessarily  condemned, 
and  that  they  sometimes  may  escape  when  they  obtain  an  equal 
hearing." 

"The  result  the  Commons  exceedingly  joyed  and  rejoiced  of, 
insomuch  as  there  was  in  the  hall  at  these  words  'not  guilty' 
the  greatest  shout  and  cry  of  joy  that  the  like  no  man  living 
may  remember  that  ever  he  heard." 

Queen  Anne  BoleyrCs  Case2. 

The  case  of  Queen  Anne  Boleyn  is  remarkable  as  being  one 
of  the  very  few  examples  of  a  prosecution  for  treason  under  the 

1  1  State  Trials,  407,  Hall's  Henry  VIII.,  225. 

2  1  State  Trials,    409 ;    1   Burnet's    Reformation,    196  ;    1   Strype's 
Memorials,  279. 
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secon.l  section  of  the  Statute  25  Edward  III.  The  details  of 
the  trial  and  the  evidence  against  the  Queen  and  those  who 
\\ere  accused  with  her  are  wanting,  but  enough  remains  to 
shew  what  the  proceedings  were. 

In  April,  1536,  certain  of  the  Privy  Council  were  engaged 
in  collecting  evidence  with  regard  to  the  Queen.  Whether  the 
K  111:4  had  iletennined  on  a  divorce,  and  was  collecting  evidence 
for  it,  is  doubtful.  Such  at  least  is  the  impression,  to  which 
a  perusal  of  Chapuys'  Letters,  as  given  by  Mr  Froude1,  would 
lea»  1.  The  result  of  the  evidence  was  the  discovery  of  the  Queen's 
love  affair  with  the  Earl  of  Northumberland.  How  far  this 
went  it  is  difficult  to  say.  Some  said  only  to  an  engagement; 
.s  'in.-  to  an  actual  marriage.  Northumberland,  when  examined, 
denied  that  the  affair  had  any  existence ;  but  other  witnesses 
were  forthcoming  who  were  ready  to  prove  it.  One  thing  led 
to  another,  and  the  inquiry  into  the  Queen's  conduct  gave  rise 
to  such  grave  charges  that  on  the  24th  April,  1536,  Parliament 
rdered  to  assemble  at  once.  A  commission  was  appointed 
to  investigate  these  charges,  and  the  result  of  their  deliberations 
was  that  on  the  2Gth  April  Sir  William  Brereton  was  arrested  on 
a  charge  of  treason,  and  sent  to  the  Tower.  On  the  30th  Mark 
Smeton.  a  musician,  was  arrested  on  a  like  charge,  and  sent  to  the 
Tower.  On  the  next  day,  the  1st  May,  the  celebrated  tourna- 
ment at  Greenwich  (at  which  the  Queen's  brother,  Lord 
Rochford,  and  Sir  Henry  Norris  took  pail)  was  held.  At  the 
tournament  the  King  suddenly  left  Greenwich,  and  did  not 
ivturn.  The  Queen  remained  there  on  the  2nd  May.  A  Privy 
Council,  pmsided  over  by  the  Queen's  uncle,  the  Duke  of 
Norfolk,  was  held  at  Greenwich,  before  which  the  Queen  was 
summoned  to  appear.  Being  examined,  she  declared  herself 
innocent  of  the  charges.  Either  on  that  or  the  previous  day  two 
further  arrests,  those  of  Sir  Henry  Norris  and  Sir  Francis  Weston, 
were  made.  After  the  Queen's  examination  Smeton,  Norris, 
j u nl  Weston  were  examined  by  the  Council.  Smeton  confessed 
to  actual  intercourse  with  the  Queen.  Norris,  on  being  pressed 
by  the  Council,  did  the  same ;  but  both  he  and  Smeton  after- 
wan  Is  retract t-d  their  confession,  saying  they  were  deceived 
into  making  it.  Weston  denied  the  charge.  In  the  afternoon 
the  three  and  the  Queen  were  sent  to  the  Tower.  The  same 
afternoon  the  Queen's  brother,  Lord  Rochford,  was  arrested, 
charged  with  the  same  offence,  and  sent  to  the  Tower.  Smeton 
was  put  in  irons.  The  Queen  in  the  Tower  had  some  conversa- 
tion with  several  persons  as  to  the  charges  against  her,  and  some 
communications  on  the  subject,  it  would  seem,  passed  between 
1  History,  vol.  n.  p.  599,  Cabinet  edition. 
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her  and  the  King,  but  as  the  inferences  from  these  conversa- 
tions and  correspondence  are  dubious,  and  as  they  could  not  be 
evidence  one  way  or  the  other,  it  is  needless,  looking  at  the  case 
from  a  legal  as  opposed  to  a  moral  point  of  view,  to  refer  to 
them. 

Indictments  against  all  the  prisoners  were  found  by  a 
grand  jury  of  Middlesex  and  a  grand  jury  of  Kent,  the  offence 
having  been  committed,  as  was  alleged,  in  both  counties — 
at  Hampton  Court  and  at  Greenwich — and  a  Special  Com- 
mission was  appointed  to  try  Smeton,  Norris,  Weston,  and 
Brereton.  The  Commissioners  were  the  Chancellor  (Sir  Thomas 
Audley),  the  Duke  of  Norfolk  (the  uncle  of  the  Queen  and 
Lord  llochford),  the  Duke  of  Suffolk,  the  Earl  of  Wiltshire  (the 
Queen's  father),  the  Earls  of  Oxford,  Westmorland,  and  Sussex, 
Lord  Sandys,  Thomas  Cromwell,  the  Lord  High  Admiral 
(Sir  William  Fitzwilliam),  the  Lord  Treasurer  (Sir  William 
Paulet),  and  nine  judges,  Sir  John  Fitzjames,  Sir  John  Baldwyn, 
Sir  Richard  Lister,  Sir  John  Porte,  Sir  John  Spelman,  Sir 
Walter  Luke,  Sir  Anthony  Fitzherbert,  Sir  Thomas  Englefield, 
and  Sir  William  Shelley. 

On  Friday,  the  12th  May,  Sir  Henry  Norris,  Sir  William 
Brereton,  Sir  Francis .  Weston,  and  Mark  Smeton,  were 
arraigned  before  the  Commissioners  at  Westminster  upon  two 
indictments,  which  were  in  substance  as  follows  : 

1.  That  the  Lady  Anne,  Queen  of  England,  having  been 
the  wife  of  the  King  for  the  space  of  three  years  and  more,  she, 
the  said  Lady  Anne,  contemning  the  marriage  so  solemnized 
between  her  and  the  King,  and  bearing  malice  in  her  heart 
against  the  King,  and  following  her  frail  and  carnal  lust,  did 
falsely  and  traitorously  procure,  by  means  of  indecent  language, 
gifts,  and  other  acts,  divers  of  the  King's  daily  and  familiar 
-servants  to  be  her  adulterers  and  concubines,  so  that  several  of 
the  King's  servants,  by  the  said  Queen's  most  vile  provocation 
and  invitation,  became  given  and  inclined  to  the  said  Queen. 

2.  That  the  said  Queen,  on  the  6th  day  of  October,  1533, 
at    Westminster,   by  words  &c.,   procured  and  incited  Henry 
Norris,    a   gentleman   of  the   King's  privy  chamber,  to  have 
illicit  intercourse  with  her,   and  that  the   said   act  was  com- 
mitted at  Westminster  on  the  12th  October,  1533. 

3.  That  the  said  Queen,  on  the  2nd  of  November,  1535,  by 
the   means   therein   mentioned,   procured  and  incited  George 
Boleyn,  knight,  Lord  Rochford,   her  own  natural  brother,  to 
have  illicit  intercourse  with  her,  and  that  such  intercourse  took 
place  at  Westminster  on  the  5th  of  November,  1535,  against 
the  commands  of  Almighty  God,  and  all  laws  human  and  divine. 
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•1.  said  Queen,  on  tin-  :Jrd  day  of  I  ),.<-.. mher,  1533, 

as  tin-rein  stated,  prtinnvd  and   incited   William  Brereton,  one 

of  the  griitlenu'ii  of  the  King's  privy  chamber,  to  have  illicit 

•<>urse  with  her,  and  that  such  intercourse  took  place  at 

1  lain] -ton  Court  on  the  25th  December,  1533. 

That  the  said  Queen,  on  the  8th  of  May,  1534,  pro- 
cured and  incited  by  the  means  therein  stated,  Francis  Weston, 
one  of  the  gentlemen  of  the  King's  privy  chamber,  to  have 
illicit  intercourse  with  her,  and  that  such  intercourse  took  place 
at  Westminster  on  the  20th  of  May,  1534. 

6.  That  the  said  Queen,  on  the  12th  day  of  April,  1534, 
by  the  means  therein  mentioned,  procured  and  incited  Mark 
Smeton,    one  of   the   grometers    of    the   King's    chamber,    to 
have  illicit  intercourse  with  her,  and  that   such  illicit  inter- 
course took  place  at  Westminster  on  the  26th  day  of  April, 
L534.  • 

7.  Moreover    the    said    George    Lord    Rochford,    Henry 
Norris,  William  Brereton,  Francis  Weston,  and  Mark  Smeton, 
being  thus  inflamed  by  carnal  love  of  the  Queen,  and  having 
become  very  jealous  of  each  other,  did,  in  order  to  secure  her 
affection,  satisfy  her  inordinate   desires;    and   that   the    said 
Queen  was  equally  jealous  of  the  said  Lord  Rochford  and  the 
other  before-mentioned  traitors,  and  would  not  allow  them  to 
shew  any  familiarity  with  any  other  woman  without  her  ex- 
ceeding displeasure  and  indignation,  and  that  she  on  the  27th 
day  of  November,  1535,  and  on  divers  other  days,  gave  them 
gifts  and  great  rewards  to  inveigle  them  to  her  will. 

8.  Furthermore,  that  the  said  Queen  and  other  the  said 
traitors  jointly  and  severally,  on  the  31st  day  of  October,  1535, 
and  at  divers  other  times   before  and  after,   compassed  and 
imagined  the  King's  death ;    and   that   the    said  Queen  had 
frequently  promised  to  marry  some  one  of  the  said  traitors 
whenever  the  said  King  should  depart  this  life,  affirming  that 
she  nrvrr  would  love  the  King  in  her  heart. 

9.  Furthermore,  that  the   said    King,    having   within   a 
short  time  before  become  acquainted  with  the  before-mentioned 
crimes,  vices,  and  treason,  had  been  so  grieved  that  certain  harm 
and  danger  had  happened  to  his  royal  body. 

Smeton  pleaded  guilty  to  the  illicit  intercourse,  and  ad- 
mitted  that  it  had  taken  place  three  times.  Weston,  Nonis, 
and  Brereton  pleaded  not  guilty. 

What  the  evidence  against  them  was  we  do  not  know. 
Norris'  confession  seems  to  have  been  read  against  him,  and  he 
uix'rd  in  extenuation  that  Sir  William  Fitzwilliam  had  deceived 
him  into  making  it.  We  know  nothing  of  the  evidence  against 


90 


State  Trials. 


Weston  and  Brereton  ;  but  whatever  it  was,  the  jury  convicted 
them  all  of  treason,  and  the  usual  sentence  in  such  cases  was 
passed  on  them. 

The  Queen  and  Lord  Rochford  were  to  be  tried  before  the 
Court  of  the  Lord  High  Steward.  The  Duke  of  Norfolk  was 
appointed  Lord  High  Steward,  and  the  lords  summoned  to 
act  on  the  trial  were  the  Duke  of  Suffolk,  the  Marquis  of 
Exeter,  the  Earl  of  Northumberland,  (the  Queen's  old  lover,) 
the  Earls  of  Arundel,  Oxford,  Westmorland,  Derby,  Worcester, 
Rutland,  Sussex,  and  Huntingdon;  Lords  Audley,  Delawarr, 
Montague,  Morley,  Dacre,  Chobham,  Maltravers,  Powis, 
Mounteagle,  Clinton,  Sandys,  Windsor,  Wentworth,  Burgh, 
and  Mourdant. 

On  the  15th  of  May  the  Lord  High  Steward's  Court,  com- 
posed of  these  noblemen,  sat  in  the  Tower,  and  the  Queen  was 
brought  before  them. 

The  indictment  against  her  alleged  that  she  had  procured 
her  brother,  N orris,  Smeton,  Weston,  and  Brereton  to  have 
illicit  intercourse  with  her,  which  they  had  often  done ;  that 
she  had  told  them  that  the  King  had  never  had  her  heart,  and 
told  each  of  them  by  themselves  that  she  loved  them  better 
than  any  person  whatsoever,  the  first  part  of  the  indictment 
being  based  on  the  25  Edward  III.,  the  last  part  being  held 
to  be  treason  under  the  Stat.  25  Henry  VIII.  c.  22,  as  slander 
of  the  issue  which  was  begotten  between  the  King  and  her.  It 
is  a  curious  example  of  the  irony  of  history  that  the  Statute 
which  was  passed  for  the  protection  of  the  Queen  and  her 
children  was  then  made  the  means  of  her  destruction.  When 
the  indictment  was  read,  the  Queen  held  up  her  hands  and 
pleaded  not  guilty.  She  was  allowed  to  be  seated,  and  the  trial 
proceeded. 

We  have  no  account  of  the  evidence  against  her,  except 
that  Snieton's  confession  was  read.  Witnesses,  it  seerns,  were 
examined  in  Court,  but  the  substance  of  their  testimony  is  not 
known.  The  Queen,  it  is  said,  having  an  excellent  quick  wit 
and  being  a  ready  speaker,  did  so  answer  to  all  objections,  that 
had  the  peers  given  in  the  verdict  according  to  the  expectation 
of  the  assembly,  she  would  have  been  acquitted.  All  the 
details  known  of  the  trial  are  from  the  Record,  which  is  as 
follows : 

"Before  the  Lord  High  Steward,  at  the  Tower,  Anne,  Queen 
of  England,  comes  in  the  custody  of  Sir  William  Kingston, 
Constable  of  the  Tower,  and  is  brought  to  the  bar;  being 
arraigned  of  the  before-mentioned  treasons,  she  pleads  not 
guilty,  and  puts  herself  upon  her  peers.  Whereupon  the  Duke 
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of  Sutlolk,  tin-  .Mar.|uis  of  Kxeter,  and  others  the  before- 
mentioned  Karls  ami  Barons,  peers  of  the  said  Queen,  being 
charged  l.y  tin-  said  Lord  High  Steward  to  say  the  truth,  and 
afterwards  being  examined  severally  by  the  Lord  High  Steward 
from  the  lowest  peer  to  the  highest,  each  of  them  severally  saith 
that  sin-  is  guilty. 

"Judgment :  That  the  Queen  be  taken  by  the  said  Constable 
back  to  the  King's  prison  within  the  Tower,  and  then,  as  the 
Kin.u'  shall  command,  be  brought  to  the  Green  within  the  said 
Tower,  and  there  burned  or  beheaded,  as  shall  please  the  King1." 

This  sentence,  it  appears,  was  of  doubtful  legality.  The 
punishment  by  the  Law  of  England  for  a  woman  attainted  of 
treason  was  burning.  The  Judges  held  that  the  court  had  no 
power  to  pass  a  sentence  in  the  alternative  ;  their  duty  was  to 
pronounce  the  sentence  the  Law  prescribed  ;  if  it  was  to  be 
altered  it  was  not  for  them  to  do  it.  A  disjunctive  sentence 
was  something  wholly  unknown  to  the  Law. 

Lord  Rochford's  trial  followed  the  Queen's.  He  too  pleaded 
not  guilty.  What  the  evidence  against  him  was  is  not  known, 
but  he  also  was  convicted  and  sentenced  to  die. 

Then-  was  little  delay  between  the  sentence  and  the  execu- 
tion. On  the  17th  of  May  Lord  Rochford,  Norris,  Weston, 
Smeton  and  Brereton  were  executed.  Smeton  was  hanged,  the 
others  were  beheaded.  Why  this  difference,  except  that  Smeton 
had  confessed  or  that  he  was  of  a  lower  social  rank,  it  is  not 
easy  to  see.  "In  a  manner,"  says  a  contemporary2,  who  h?d 

X I  opportunities  of  knowing,  "all  confessed  but  Mr  Norris, 

who  said  almost  nothing  at  all."  Chapuys  states  that  to  en- 
hance the  Queen's  misery  and  grief,  she  was  made  to  see  the 
execution  tVoin  the  window  of  the  Tower3. 

While  this  scene  was  going  on  on  Tower  Hill,  so  far  as  it 
could  be  done  in  law,  the  innocence  of  these  criminals  was 
being  asserted  at  Westminster.  Cranmer  had  been  sent  to  the 
(A»u.«  11  after  the  trial  as  her  confessor,  and  the  Queen  then 
stated,  or  was  alleged  to  have  stated  to  him,  that  previous  to 
her  marriage  with  the  King  something  had  taken  place  which 
rendered  that  marriage  invalid. 

On  the  1 7th  May  she  was  taken  to  Lambeth,  and  the  Arch- 
bishop sitting  in  his  Court  received  the  Queen's  confession  "of 
certain  just,  true  and  lawful  impediments  unknown  at  the 
making  of  the  said  Acts,  by  which  it  plainly  appeareth  that  the 

1  Baga,  de  Secretis,  from  ch.  ix. 

•  Constantyne's  Memoir,  cited  by  Froude,  Uut.  of  England,  u.  393. 
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1536.  i  said  marriage  was  never  good  nor  consonant  to  Law."  What 
tenAnne  I  tuose  impediments  were  is  not  known.  Rumours  there  are  in 
ityn'8  |  plenty,  facts  there  are  none.  Lord  Northumberland  was  exa- 
mined as  to  the  alleged  marriage  or  contract  and  denied  it  in 
pel-son  on  oath  before  the  Archbishop  and  in  a  letter  to  Crom- 
well. On  the  Queen's  part  it  was  alleged  "  que  le  Roy  n'estoit 
habille  en  cas  de  soy...avec  femrne  et  qu'il  n'avoit  ny  vertu  ny 
puissance'."  Another  story  was  that  the  Queen's  sister  Mary 
Boleyn  had  been  the  King's  mistress  before  his  marriage  with 
Anne*.  Whatever  was  the  real  story  the  sentence  was  pro- 
nounced that  the  King's  marriage  with  Anne  had  been  void  ab 
iiiitio. 

The  consequences  of  this  sentence  declaring  that  Anne  was 
never  the  King's  wife  do  not  seem  to  have  been  perceived  at  the 
time.  It  has  long  been  settled  law  that  the  clause  in  the 
Statute  of  Ivl ward  III.  only  applies  to  the  wife  of  the  King, 
not  even  to  a  queen  dowager 3,  hence  if  no  marriage  ever  took 
place  between  Anne  and  Henry,  the  Queen  and  the  other 
prisoners,  whatever  might  be  their  guilt,  were  not  legally  guilty 
of  treason  within  the  Statute  of  Edward  III.  It  might  have 
been  with  some  knowledge  of  this  defect  that  the  counts  were 
added  to  the  indictment  of  compassing  the  King's  death  and 
slandering  the  King's  issue  under  the  Statute  25  Henry  VIII. 
c.  22.  As  the  prisoners  were  convicted  on  the  whole  indictment 
there  was  enough  to  put  them  to  death  even  if  the  Queen  were 
not  the  King's  wife.  Those  counts  saved  the  King  and  the 
Government  from  the  dilemma  in  which  they  would  otherwise 
have  been  lan<l«'>l  by  this  sentence  of  Crarimer's.  But  at  that 
time  technical  objections  would  have  had  but  little  weight  how- 
ever well  grounded.  It  was  probably  this  point  that  led  the 
tVamcrs  of  the  Statute  33  Henry  VIII.  c.  21  to  guard  against 
its  recurrence  by  thereby  making  it  treason  to  violate  any 
woman  who  was  the  King's  reputed  wife. 

On  the  17th  May  the  sentence  against  the  Queen's  mar- 
riage was  pronounced.  She  was  allowed  one  day  to  prepare  for 
her  death,  and  011  the  19th  at  nine  in  the  morning  she  was 
executed  on  the  green  inside  the  Tower. 

On  the  18th  May  Jane  Seymour  was  brought  privately  to 
the  Palace,  and  the  preliminary  contract  of  her  marriage  with 
the  King  executed. 

In  Chapuys'  correspondence,  as  given  by  Mr  Froude4,  occurs 

1  Chapuys  to  the  Emperor,  cited  by  Froude,  n.  641. 

8  ib.  Froude,  n.  651. 

3  3  Inst.,  1  Hale  P.O.  124. 
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a  passage  that  is  almost  prophetic.  The  French  Ambassador 
was  instrueted  to  press  upon  Henry  an  alliance  with  the  sister 
of  the  French  King.  The  King  refused  the  Ambassador  an 
audience,  saying  "qu'il  avoit  trop  experimente  en  la  dicte 
concubine  que  c'estoit  de  la  nourriture  de  France."  On  Chapuys 
speakin.i:  of  this  to  Cromwell  he  was  told  that  to  talk  of  a 
foreign  alliance  " estoit  peine  perdue,  car  ce  Roy  ne  se  marie- 
roit  oncques  hors  de  son  Royaulme."  On  Chapuys  ask i in; 
the  rea.soii  he  was  told  "que  se  venant  a  meffaire  de  son  corps 
une  Royne  estrangere  qui  f  ut  de  grand  sang  et  parentage  1'on  ne 
pourroit  chatier  et  s'en  faire  quicte  comme  il  avoit  faict  de  la 
derniere"!  Within  six  years  these  words  were  to  have  a 
singular  commentary. 

Cases  connected  with  the  Pilgrimage  of  Grace. 

The  great  Northern  rebellion  that  followed  the  dissolution 
of  the  monasteries,  usually  called  the  Pilgrimage  of  Grace,  was 
not  put  down  without  difficulty.  In  most  cases  the  treason 
was  clearly  established ;  the  prisoners  were  either  taken  red- 
handed  in  rebellion  or  else  could  be  proved  to  have  been  with 
the  rebels  whilst  actually  levying  war  against  the  King.  The 
danger  and  alarm  to  the  Government  caused  the  rebellion  to  be 
put  down  with  severity.  Martial  law  was  proclaimed  in 
Durham,  Westmorland,  Cumberland,  and  part  of  Yorkshire, 
and  the  King  wrote  to  his  general,  the  Duke  of  Norfolk,  stating 
"Our  pleasure  is  that  before  you  shall  close  up  our  banner 
again  you  shall  cause  such  dreadful  execution  to  be  done  upon 
a  good  number  of  the  inhabitants  of  every  town,  village  and 
hamlet  that  have  offended,  that  they  may  be  a  fearful  spectacle 
to  all  others  hereafter  that  would  practise  any  like  matter, 
remembering  that  it  should  be  much  better  that  these  traitors 
should  perish  in  their  unkind  and  traitorous  follies  than  that 
so  slender  punishment  should  be  done  upon  them  as  the  dread 
thereof  should  not  be  a  warning  to  others.  Finally,  forasmuch 
as  all  these  troubles  have  ensued  by  the  solicitations  and  the 
traitorous  conspiracies  of  the  monks  and  canons  of  those  parts, 
we  desire  you  at  such  places  as  they  have  conspired  and  kept 
their  houses  with  force  since  the  appointment  at  Doncaster,  you 
shall  without  pity  or  circumstance  cause  all  the  monks  and 
canons  that  be  in  any  wise  faulty  to  be  tied  up  without  further 
delay  or  ceremony  V 

The  way  these  orders  were  given  leaves  little  doubt  of  the 
way  in  which  they  were  executed.  I^egal  trial  in  many  cases 
there  was  none.  It  is  impossible  to  say  how  many  were 

1  State  Papers,  vol.  i.  p.  537. 
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i  executed.  Seventy-four  were  tied  up  at  Carlisle  alone.  Some 
were  executed  at  Hull.  The  chief  offenders  were  sent  to 
London  for  trial. 

As  to  the  Lincolnshire  prisoners  : 

A  Special  Commission  was  appointed  to  sit  at  Lincoln  to 
try  the  Abbot  of  Kirkstead  and  thirty  other  prisoners.  One  of 
them,  Thomas  Moigne,  defended  himself  so  well  that  he  and 
the  rest  "  but  for  the  dilligence  of  the  King's  serjeant "  would 
have  been  acquitted  ;  they  were,  however,  all  convicted  and 
sentenced.  The  Abbot  of  Barlings  and  twelve  others  were 
tried  and  convicted  at  the  Guildhall  in  London ;  they  were  hung 
in  chains  at  various  towns  and  places  in  Lincolnshire  as  a  terror 
to  all  others  in  the  like  case  offending. 

Lord  Hussey  was  tried  before  the  Lord  High  Steward's 
court,  the  Marquis  of  Exeter  sitting  as  Lord  High  Steward. 
He  was  also  convicted  and  executed. 

Of  the  Yorkshire  prisoners  : 

A  Special  Commission  was  appointed  to  try  the  inferior 
offenders  at  York.  The  Grand  Jury  ignored  the  Bill  in  the 
case  of  Levening,  who  had  been  one  of  the  leaders.  The  King 
on  hearing  this  wrote  to  the  Duke  of  Norfolk  ordering  him  to 
punish  the  Grand  Jury.  Norfolk  seems  to  have  objected. 
The  Privy  Council  thereupon  wrote  to  the  Duke  of  Norfolk 
"  And  whereas  your  Lordship  doth  write  that  in  case  the  con- 
sciences of  such  persons  as  did  acquit  Levening  should  be  exa- 
mined the  fear  thereof  might  trouble  others  in  like  case,  the 
King's  Majesty,  considering  his  treason  to  be  most  manifest, 
apparent  and  confessed,  and  that  all  offenders  in  that  case  be 
principals  and  none  accessories,  doth  think  it  very  necessary 
that  the  means  used  in  that  matter  may  be  searched  ou4^  as  a 
thing  which  may  reveal  many  other  matters  worthy  of  his 
Highness's  knowledge,  and  doth  therefore  desire  you  not  only 
to  signify  their  names,  but  also  to  travel  all  that  you  can  to 
beat  out  the  mystery1." 

The  prisoners  in  the .  Tower  were  examined,  and  were  exa- 
mined over  and  over  again.  At  last  the  Government  put  suin- 
i  cient  pressure  on  the  Yorkshire  grand  jurors  to  get  them  to 
find  bills  against  the  whole  sixteen. 

Lord  Darcy,  who  was  nearly  80  and  tottering  into  his 
grave,  was  tried  before  the  Lord  High  Steward's  court,  the 
Marquis  of  Exeter  sitting  as  Lord  High  Steward.  Twenty- 
two  peers  were  summoned  ;  they  found  him  guilty,  and  on  the 
20th  June  he  was  executed  on  Tower  Hill. 

1  Hardwick's  State  Papers,  vol.  i.  p.  43. 
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A  Special  Commission  s;it  in  Westminster  Hall  to  try  the 
.commoners.  Sir  Thomas  Percy,  Sir  Stephen  Hamarton, 
Sir. John  and  Lady  Bulmer  pleaded  guilty.  Aske,  ConstaMe, 
Hiu'ii-I.  Lumley,  the  Abbots  of  Fountain  and  Jurvuulx,  Nicholas 
Temprst,  and  four  others,  were  tried  and  convicted.  Percy, 
iligod.  the  two  abbots,  Sir  John  Bulmer,  Lumley  and  Tem- 
rere  handed  at  Tyburn.  T^ady  Bulmer  was  sentenced  to 
be  burnt — the  sentence  the  English  Law  prescribed  in  cases  of 
won im  guilty  of  treason — and  on  the  Friday  in  Whitsun  week 
slit>  was  drawn  without  Newgate  to  Smithfield  and  burnt,  one 
of  tht>  few  instances  in  which  the  full  sentence  on  a  woman  for 
treason  was  carried  out.  Sir  Robert  Constable  was  sent  to 
Hull  and  executed  there.  Aske  was  sent  to  York  and  shared 
the  same  fate. 

The  Marquis  of  Exeter  s  Case. 

The  Marquis  of  Exeter,  as  the  son  of  Katharine,  daughter 
of  1-M  \vard  IV.,  was,  in  case  Henry  died  without  children,  the 
prison  who  if  hereditary  right  prevailed  was  the  Yorkist  heir  to 
the  English  tin-one.  His  Plantagenet  blood  was  as  pure  as  the 
King's.  In  the  West  of  England  he  possessed  an  influence 
greater  than  that  of  any  other  subject  and  probably  hardly  less 
than  th.it  of  the  King  himself.  In  a  letter  to  Cromwell  it  is 
said,  "See  the  experience  how  all  those  do  prevail  that  were 
towards  the  Marquis.  Neither  assize,  nisi  prius,  nor  bill  of 
indictment  put  up  against  them  could  take  effect,  and  of  the 
contrary  part  how  it  prevailed  for  them1."  For  some  time  it 
would  seem  Exeter  had  been  watched.  He  had  caused  suspi- 
cion liy  withdrawing  from  the  Royal  army  in  the  Pilgrimage  of 
.  and  when  he  went  to  Devonshire,  instead  of  raising  the 
of  the  county,  "he  took  direction  that  all  commissioners 
for  the  second  subsidy  should  stay  the  levy  thereof  for  a  time2.'' 
Cromwell  and  Exeter  had  long  been  enemies;  it  is  said  that 
Exeter  drew  his  da^T  on  Cromwell  at  the  Privy  .Council. 
Lord  Montague,  the  head  of  the  Poles,  was  accused  of  treason. 
At  the  Council  Exeter  stood  forward  in  his  defence  and  offered 
to  be  bound  for  him  body  for  body.  Information  reached  the 
(J«tvi •rnment  that  steps  were  being  taken  for  a  religious  rising 
in  Cornwall,  and  some  of  Exeter's  servants  gave  information 
which  connected  him  with  it,  and  stated  one  of  the  objects 
was  to  declare  him  the  lu'ir  apparent  to  the  Crown.  Henry 
sent  down  two  spies,  John  IWk«-t  ;nid  .John  Wroth,  gentle- 
men of  his  chain! -ei-,  to  enquire  into  this,  and  they  reported 
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that  for  some  time  past  a  plot  in  favour  of  Exeter  had  existed 
in  the  West  of  England,  and  that  the  Council  men  Kendall  and 
Quyntrell  had  been  retaining  a  great  number  of  the  King's  sub- 
jects in  these  parts  to  be  to  the  Lord  Marquis  in  readiness 
within  an  hour's  warning1." 

At  the  same  time  the  Government  arrested  a  man  named 
Holland,  a  Hampshire  yeoman,  on  suspicion  of  carrying  letters 
between  Cardinal  Pole,  his  mother,  Lady  Salisbury,  and  his 
family.  As  Holland  was  being  taken  to  London  in  custody,  Sir 
Geoffrey  Pole,  the  younger  brother  of  Reginald,  met  him,  and 
a  short  conversation  with  Holland  shewed  him  that  his  neck 
was  in  danger.  Sir  Geoffrey  rushed  to  London,  went  before 
the  Council,  and  said  that  he,  his  brother  Lord  Montague,  Sir 
Edward  Neville,  tin-  Marquis  and  Marchioness  of  Exeter,  were 
in  correspondence  with  Reginald  Pole. 

Cromwell  sent  to  the  Marquis  of  Exeter  begging  him  to  be 
frank  and  plain.  Exeter  had  his  faults,  but  he  was  too  noble 
to  save  his  own  neck  by  bringing  the  Poles  to  the  scaffold. 
It  was  his  interest  to  do  so,  as  he  would  then  have  been  the 
head  of  the  Plantagenets,  but  he  refused  to  say  anything.  On 
the  4th  November  he,  Lord  Montague  and  Sir  Edward  Neville 
were  sent  to  the  Tower,  then  came  Lady  Exeter  and  Constance 
Beverly,  her  attendant.  Lady  Salisbury  was  not  arrested,  but 
Lord  Southampton  was  sent  down  to  her  residence  in  Hamp- 
shire to  examine  her.  Her  house  was  searched,  and  various 
letters,  said  to  be  of  a  compromising  nature  were  found,  and  she 
was  removed  to  Coudray,  a  place  of  Lord  Southampton's,  where 
she  was  kept  under  surveillance. 

On  the  2nd  December,  1538,  the  Court  of  the  Lord  High 
Steward  met  at  Westminster,  and  Lord  Montague  was  arraigned 
for  treason.  The  indictment  stated  that  the  King  was  supreme 
head  on  earth  of  the  Church  of  England,  and  that  his  pro- 
genitors from  times  whereof  there  was  no  memory  to  the  contrary 
had  also- been  supreme  heads  of  the  Church  of  England,  which 
authority  and  power  of  the  said  King,  Paul  III.,  Pope  of  Rome, 
the  public  enemy  of  the  King  and  the  Kingdom,  without  any 
right  or  title,  arrogantly  and  obstinately  challenged  and 
claimed ;  and  that  one  Reginald  Pole,  late  of  London,  Esq., 
otherwise  Reginald  Pole,  late  Dean  of  Exeter,  with  certain 
others  of  the  King's  subjects,  had  personally  repaired  to  the 
said  Pope  of  Rome,  knowing  him  to  be  the  King's  enemy,  and 
adhered  to  and  become  liege  man  of  the  said  Pope,  and  falsely 
and  unnaturally  renounced  the  King,  his  natural  liege  lord  ;  that 

1  Sir  Thomas  Willoughby  to  Cromwell.    Froude.  in.  132. 
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tli«'  said  Keginald  Pole  accepted  the  dignity  of  a  Cardinal  of  tin- 
( 'on  it  of  Home  without  the  King's  license,  in  false  and  treason- 
able despite  of  the  King,  and  had  continued  to  live  in  parts 
beyond  the  seas,  and  was  there  vagrant,  and  denying  the  King 
to  be  upon  earth  supreme  head  of  the  Church  of  England. 
That  the  said  Lord  Montague,  on  the  24th  July,  1536,  said 
lit-  liked  well  the  proceedings  of  his  brother  the  Cardinal,  but 
did  not  like  the  proceedings  in  this  realm,  and  said  :  "I  trust 
to  see  a  change  of  the  world.  I  trust  to  have  a  fair  day  on 
those  knaves  that  rule  about  the  King,  and  I  trust  to  see  a 
merry  world  one  day."  That  the  said  Lord  Montague  further 
said  :  "I  would  I  were  on  the  sea  with  my  brother,  for  this 
world  will  one  day  come  to  strypes ;  it  must  needs  so  come  to 
pass,  and  I  fear  we  shall  lack  nothing  so  much  as  honest  men." 
That  he  had  also  said  he  had  dreamed  the  King  was  dead, 
and  although  he  was  not  yet  dead,  he  would  die  suddenly  one 
day;  his  leg  would  kill  him,  "and  then  we  shall  have  a  jolly 
stirring."  He  also  said  he  had  never  loved  the  King  from 
his  childhood,  and  that  Cardinal  "VVolsey  would  have  been  an 
honest  man  if  he  had  had  an  honest  master.  That  the  King 
having  said  to  the  Lords  he  would  leave  them  some  day,  his 
Majesty  having  an  apprehension  that  he  would  shortly  die ; 
the  said  Lord  Montague  said,  "If  he  will  serve  us  so  we  shall 
be  happily  rid.  The  time  will  come,  I  fear  we  shall  not  tarry ; 
the  time,  we  shall  do  well  enough."  He  also  said  that  he  was 
very  sorry  Lord  Abergavenny  was  dead,  for  he  could  have  made 
ten  thousand  men.  For  his  part,  he  would  go  and  live  in  the 
west,  where  the  Marquis  of  Exeter  was  strong.  On  the  break- 
ing out  of  the  Northern  Rebellion,  he  had  said  that  Lord  Darcy 
played  the  fool,  for  he  went  to  pluck  away  the  Council,  but  he 
should  have  begun  with  the  head  first;  "but  I  beshrew  him  for 
leaving  off  so  soon." 

To  this  indictment  Lord  Montague  pleaded  not  guilty. 

The  Marquis  of  Exeter  was  arraigned  on  the  3rd  December, 
and  was  charged : 

That  as  a  false  traitor  machinating  the  death  of  the  King, 
and  to  excite  his  subjects  to  rebellion,  and  seeking  to  maintain 
the  said  Cardinal  Pole  in  his  intentions,  the  said  Marquis  of 
Exeter  did  say  to  Geoffrey  Pole  the  following  words  in  English  : 
"  I  like  well  the  proceedings  of  the  Cardinal  Pole,  but  I  like 
not  the  proceedings  of  this  realm,  and  I  trust  to  see  a  change  of 
this  world." 

Furthermore,  that  the  Marquis  of  Exeter,  machinating  with 
Lord  Montague  the  death  and  destruction  of  the  King,  did 
openly  declare  to  the  Lord  Montague,  "I  trust  once  to  have  a  fair 
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day  upon  those  knaves  that  rule  about  the  King,  and  I  trust  to 
see  a  merry  world  one  day." 

And  furthermore,  persevering  in  his  malicious  intentions,  he 
did  say,  "Knaves  rule  about  the  King,"  and  then,  stretching  his 
arm  and  shaking  his  clenched  fist,  spoke  the  following  words  : 
"I  trust  to  give  them  a  buffet  one  day." 

The  Marquis  pleaded  not  guilty.  Sir  Geoffrey  Pole  was 
called  and  swore  that  the  Marquis  had  used  the  words.  A 
verdict  of  guilty  was  returned  and  sentence  of  death  passed. 

Lord  Montague  shared  the  same  fate.  His  words  were 
sworn  to  by  his  brother,  and  he  was  convicted  and  sentenced. 

It  will  be  seen  that  both  these  cases  rested  upon  no  overt 
acts  of  treason.  Words  and  words  alone  were  the  offences 
alleged  against  both  Exeter  and  Montague,  and  if  the  words 
are  carefully  considered,  they  seem  to  apply  far  more  against 
Cromwell  than  against  the  King.  However,  nothing  could 
have  saved  them.  Geoffrey  Pole  had  to  purchase  his  life,  and 
the  Government  to  destroy  two  very  formidable  noblemen. 

Sir  Edward  Neville  was  then  indicted  for  treason  for  saying 
the  King  was  a  beast  and  worse  than  a  beast ;  that  he  would 
have  a  day  upon  the  knaves  that  were  about  the  King.  He  was 
also  convicted  and  sentenced. 

Sir  Geoffrey  Pole's  turn  came  next.  He  was  charged  with 
treason  for  holding  correspondence  with  the  Cardinal,  his 
brother.  He  was  convicted,  but,  as  having  enabled  the  Govern- 
ment to  destroy  his  brother  and  the  others,  he  was  pardoned. 

On  the  9th  of  December,  1538,  the  Marquis  of  Exeter,  Lord 
Montague,  and  Sir  Edward  Neville  were  executed  on  Tower 
Hill,  and  a  few  days  afterwards  a  proclamation  was  issued  de- 
grading Exeter  from  the  Order  of  the  Garter,  "  as  not  worthy 
that  his  arms,  ensigns,  and  hatchments  should  remain  among 
the  virtuous  and  approved  knights  of  that  most  noble  order." 

An  Act  of  Attainder,  31  Henry  VIII.  c.  15,  was  subse- 
quently passed,  attainting  Exeter  and  the  others  of  treason. 

Sir  Nicholas  Carew,  a  Knight  of  the  Garter  and  Master  of 
the  Horse,  had  been  on  the  Commission  that  took  the  evidence 
against  Exeter.  He  seems  to  have  been  a  friend  of  Exeter's, 
and  after  his  execution  said  "that  his  attainder  was  unjust  and 
cruel,  that  he  marvelled  that  it  was  so  secretly  handled  that 
the  like  was  never  seen."  It  also  appeared  that  some  correspond- 
ence had  passed  between  the  Marquis  of  Exeter  and  Carew, 
which  was  said  to  be  of  traitorous  import,  but  which  Carew  had 
concealed  and  burnt.  On  these  facts  he  was  convicted  and 
executed. 

Lady  Salisbury  was  kept  for  another  occasion.     An  Act  of 
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Attainder  was  passed  against  the  Marchioness  of  Exeter,  but 
she  was  not  executed. 

Thus  rndrd  the  so-called  Exeter  conspiracy  in  the  death  of 
the  noblemen  who,  if  a  White  Rose  agitation  had  ever  arisen, 
would  have  been  its  natural  leaders.  The  treason  of  these 
persons  seems  to  have  consisted  far  more  in  the  fact  of  what 
th«-v  might  have  done  than  in  what  they  actually  did.  They  had 
to  pay  the  penalty  of  high  descent,  and  to  die  because  they 
were  too  great  to  be  allowed  to  live.  The  relation  of  the  pri- 
soners to  the  Crown  will  be  seen  from  the  following  table  : 

RICHARD  PLANTAGENET, 
duke  of  York,  killed  at  Waketield,  1460. 


1538. 

MarTuit 
Exeter"* 


Edward  IV.                    George,  duke  of  Clarence, 
d.  1483.                              executed,  1478. 
r       j             ._    _,                             I 

Henry  VII.  =  Elizabeth.                                     Margaret  = 
Sir  William  =  Katharine,    countess  of 
Courtenay,                            Salisbury, 
d.  1512.                               beheaded, 
Henry  VHL     Marquis  of  Exeter,             1541. 
beheaded,  1538. 

=  Sir  R.  Pole. 

Lord  Montague,      Reginald,             Sir  Geoffrey 
beheaded,  1538.      Cardinal,  Abp.         Pole, 
of  Canterbury. 

Lord  Leonard  Grey's  Case*. 

Lord  Leonard  Grey,  who  was  Lord  Deputy  of  Ireland  from 
1535  to  1540,  was  on  his  return  from  Ireland  arrested  for 
treason  and  sent  to  the  Tower.  A  Bill  of  Attainder  was  intro- 
duced into  the  House  of  Lords  against  him,  but  it  was  with- 
drawn, but  he  was  kept  in  the  Tower  for  some  time,  while 
endeavours  were  made  in  Ireland  to  get  up  a  case  against  him. 
Against  a  deprived  deputy  this  was  never  a  difficult  task.  All 
those  Irish  that  Grey  had  displeased,  and  their  names  were 
legidn,  at  once  had  some  charge  or  complaint  to  bring  against 
their  former  master.  Out  of  these  cuarges  an  indictment  was 
framed,  l>y  which  Grey  was  charged:  (1)  That  O'Connor 
feasted  him  and  mended  Toghercroghau  for  him,  and  that  in 
favour  of  O'Molloy,  a  rebel,  he  took  a  castle  from  Dermond 
()  M<>11<>\,  whose  father-in-law,  O'Carrol,  was  a  good  subject, 
for  \\hieh  the  Lord  Grey  had  a  bribe,  and  Stephen  ap  Harry 
had  twenty  cows.  (2)  That  he  took  the  castle  of  Bir  from  a 
loyal  ( 'X'arrol,  and  gave  it  to  a  rebel  O'Carrol,  who  married  the 
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Earl  of  Kildare's  daughter,  and  also  took  Moderhern,  a  castle 
belonging  to  the  Earl  of  Ormond,  and  gave  it  to  the  rebel 
O' Carrol,  and  wasted  the  Earl  of  Ormond's  lands,  for  which  he 
had  140  kine,  and  Stephen  ap  Harry  40,  and  Gerald  Mac  Gerrot  a 
black  hackney.  (3)  That  the  said  Lord  Grey  took  40  kine  from 
O'Kennedy,  a  tenant  of  the  Earl  of  Ormond's,  and  his  son  for  a 
hostage.  (4)  That  he  held  secret  and  private  familiar  correspond- 
ence with  James  of  Desmond,  and  went  to  visit  him  in  his 
tents  in  his  night  gown,  and  forced  the  Abbot  of  Owny  to  give 
him  £40  to  preserve  that  Abbey  from  ruin,  and  O'Brian  to  give 
him  30  kine  and  hostages;  and  Ulick  Bourke,  a  bastard,  gave  him 
100  marks  to  have  Ballimacleere  Castle,  and  to  be  made  Mac 
William ;  and  that  he  carried  the  artillery  in  a  small  vessel  to 
Galway,  and  made  the  town  of  Galway  pay  £34  for  that 
carriage.  (5)  That  the  exploits  at  Bryan's  Bridge  were  in 
favour  of  O'Bryan,  a  rebel,  Desmond's  son-in-law,  and  to  the 
prejudice  of  Donough  O'Bryan,  a  good  subject,  and  that  Lord 
Grey  took  a  bribe  of  80  kine  from  Macnamarra.  (6)  That, 
trusting  Desmond  and  O'Bryan,  he  hazarded  the  King's  army 
in  a  long  and  dangerous  journey,  wherein  Desmond  quarrelled 
and  deserted  him,  and  O'Bryan  sent  only  one  man  with  a  battle- 
axe  to  guide  him.  (7)  That  he  rifled  the  Abbey  of  Ballyclare, 
and  left  neither  chalice,  cross,  nor  bell  in  it.  (8)  That  he  de- 
stroyed the  castles  of  Lecagh  and  Derrinilaghny  in  favour  of 
Ulick  Burgh,  though  the  rightful  proprietor  offered  submission 
and  rent  to  the  King.  (9)  That  he  had  a  secret  conference  with 
and  received  a  horse  from  O'Connor  Roe,  who  was  the  chief  in- 
strument in  conveying  away  the  young  Fitzgerald.  (10)  That  he 
took  80  kine  from  O'Maddin,  and  forced  O'Mlaghlen's  son 
from  Mr  Dillon,  whose  lawful  prisoner  he  was,  for  which  he 
had  70  kine. 

It  will  be  seen  that  though  these  articles,  if  true,  shew 
great  oppression  and  bad  conduct  on  the  part  of  the  Lord 
Deputy,  yet  they  do  not  amount  to  a  charge  of  treason.  No 
distinct  act  of  treason  is  alleged  by  them. 

A  Commission  was-  sent  over  to  Ireland  to  examine  wit- 
nesses in  support  of  these  articles,  and  it  was  alleged  that  their 
truth  was  proved  by  over  70  witnesses,  some  of  whom  were 
persons  of  quality.  Lord  Leonard  Grey,  though  a  son  of  the 
Marquis  of  Dorset,  and  himself  Yiscount  Grany  in  Ireland,  yet 
was  by  the  English  law  a  commoner,  and  would  have  been  tried 
I  by  a  common  jury.  However,  on  being  arraigned,  he  pleaded 
guilty.  Sentence  for  treason  was  at  once  passed  on  him,  and 
he  was  executed  on  the  28th  July,  1541. 

This  trial  is  noticeable  for  two  things.    First  it  shews  what 
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a  laxity  of  construction  was  given  to  the  law  of  treason  in 
trying  a  person  for  treason  done  abroad;  and  secondly,  it 
lies  the  great  precedent  upon  which  the  managers  relied  in 
Strafford's  case.  The  vagueness  of  the  charges  in  this  case 
may  to  some  extent  form  a  precedent  for  the  vagueness  of  the 
charts  tin  iv,  exerpt  that  as  Lord  Leonard  Grey  pleaded  guilty, 
the  question  as  to  how  far  they  amounted  to  treason  was  not 
raised.  It  was  also  relied  upon  by  Mr  St  John,  in  Lord 
Stratford's  ease,  as  an  authority,  to  prove  that  treasons  committed 
in  In  -land  are  triable  in  England,  irrespective  of  Statutes,  as 
\\-as  before  the  Statute  35  Henry  VIII.  c.  2,  which 
gave  the  Courts  here  jurisdiction  to  try  treasons  committed 
al»ro:nl.  Mr  Hargrave,  however,  points  out1  that  this  case  does 
not  bear  out  this  proposition,  for  the  Statutes  26  Henry  VIII. 
c.  13  sec.  4  and  32  Henry  VIII.  c.  4  would  have  given  juris- 
diction without  the  aid  of  the  Statute  35  Henry  VIII.  c.  2,  so 
that  therefore  this  case,  whatever  may  be  its  value  as  a  prece- 
dent in  Lord  Strafford's  case,  does  not  support  the  contention 
which  the  managers  of  that  impeachment  relied  on  it  for  doing. 

T/te  Earl  of  Surrey's  Case'. 

The  Earl  of  Surrey,  in  November,  1546,  the  King  being 
dangerously  ill  at  the  time,  altered  the  quarterings  in  his  coat 
of  arms.  As  a  collateral  descendant  of  the  Plantagenets,  he 
was  entitled  to  bear  the  arms  of  England  in  the  second  quarter  of 
his  shield,  but  he  had  also  chosen  to  quarter  the  arms  of  Edward 
the  Confessor,  which  it  was  said  only  the  Royal  Family  were 
entitled  to  do.  It  appears  he  had  inquired  at  the  Heralds'  College 
if  he  might  assume  the  Royal  Arms.  He  was  told  no.  He 
suit  I  he  would,  and  was  served  with  a  formal  notice  not  to  do  so. 
This  led  to  inquiries  being  made  with  regard  to  him,  and  as 
neither  Surrey  nor  his  father,  the  Duke  of  Norfolk,  were 
popular,  as  soon  as  it  appeared  that  there  was  a  chance  to 
injure  them,  men's  tongues  were  loosed.  A  Sir  Richard 
Southwell  stated  to  the  Court  on  the  3rd  December  that  he 
kiifNv  certain  things  of  the  Earl  of  Surrey  that  touched  his 
fidelity  to  the  King.  The  Earl  was  summoned  before  the 
Council.  He  denied  the  charge,  asked  to  be  tried  before  a 
Court  of  Justice,  and  was  sent  to  the  Tower.  The  Dnke  of 
Norfolk,  hearing  of  Surrey's  arrest,  wrote  to  find  out  why  it 
i>ut  the  letter  fell  into  the  hands  of  the  Council,  and  the 
Duke  was  himself  sent  to  the  Tow.  r. 
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Meanwhile  witnesses  were  examined  before  the  Privy 
Council  as  to  Surrey's  conduct.  Sir  Edmund  Warner  swore 
that  he  had  heard  nothing  himself,  but  that  the  Earl  had  said 
to  a  Mr  Devereux  that  if  God  should  call  the  King  to  his 
mercy,  who  were  so  meet  to  govern  the  Prince  as  my  lord  his 
father.  Sir  Edward  Rogers  said  that  the  Earl  had  told 
Sir  George  Blage  the  same  thing.  Sir  Gawin  Carew  said  that 
Surrey  in  talking  to  his  sister,  the  Duchess  of  Richmond, 
had  advised  her  to  become  the  King's  mistress.  Sir  Edward 
Knevet  stated  that  a  servant  of  Surrey's  had  been  in  Italy 
with  Cardinal  Pole,  and  that  Surrey  received  him  on  his  return; 
that  he  kept  an  Italian  Pasquil,  as  a  jester,  but  he  was  really 
a  spy ;  that  he  loved  to  converse  with  foreigners,  and  to  conform 
his  behaviour  to  theirs. 

The  Duchess  of  Richmond  and  Elizabeth  Holland,  a  favourite 
of  the  Duke  of  Norfolk's,  were  brought  before  the  Council. 
The  Duchess  admitted  that  Surrey  had  proposed  she  should 
become  the  King's  mistress,  and  said  that  he  hated  the  new 
men  at  the  Council,  and  had  frequently  said  that  when  the 
King  was  dead  they  should  smart  for  it.  Elizabeth  Holland 
rather  implicated  the  Duke  than  Surrey.  The  Duke  had  said  vio- 
lent things  of  those  members  of  the  Council  who  had  opposed  him; 
that  they  did  not  love  him  because  he  was  true  to  the  Church 
and  his  faith,  and  an  enemy  to  heretics ;  that  the  King  did  not 
love  him,  and  had  withdrawn  his  confidence  from  him ;  but  the 
King  would  soon  die,  and  the  realm  would  be  in  confusion,  and 
the  less  others  set  by  him,  the  more  he  would  set  by  himself. 

The  Duke  and  Surrey  were  both  furious  with  the  Seymours; 
Surrey  because  Lord  Hertford  had  superseded  him  in  France, 
the  Duke  because  of  his  opposition  at  the  Council. 

There  seems  also  to  have  been  some  discovery  as  to  the 
Duke's  dealings  with  various  Catholic  leaders;  of  midnight 
visits  to  Marillac;  of  a  scheme  of  Gardiner's  and  Granvelle's  for 
the  restoration  of  the  Papacy  in  England. 

But  notwithstanding  all  the  Government  had  got,  they  seem 
to  have  doubted  if  they  had  sufficient  to  secure  a  conviction. 
It  would  require  a  great  deal  of  "construction"  to  make  either 
assuming  the  royal  arms  or  having  foreigners  in  his  house,  overt 
acts  of  treason.  A  paper  which  seems  to  imply  a  full  knowledge 
of  the  legal  difficulties  is  extant,  partly  in  Henry's  own  hand- 
writing. It  asks : 

"If  a  man  coming  of  the  collateral  line  to  the  heir  of  the 
Crown  who  ought  not  to  bear  the  arms  of  England  but  on  the 
second  quarter  with  the  difference  of  their  ancestry  do  presume 
to  change  his  right  place  and  bear  them  on  the  first  quarter 
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leaving  out  the  true  difference  of  the  ancestry  and  in  lieu 
thereof  uses  the  very  place  only  of  the  Heir  Apparent  how  this 
man's  intent  is  to  be  judged  and  whether  this  imputes  any 
danger  peril  or  slander  to  the  title  of  the  Prince  and  how  it 
ni'tli  in  our  laws? 

"If  a  man  presume  to  take  into  his  arms  an  old  coat  of  the 
(  Yowii  which  his  ancestors  never  bare  nor  he  of  right  ought  to 
IM  ar,  and  use  it  without  a  difference,  whether  it  may  be  to  the 
peril  or  slander  of  the  very  heir  of  the  Crown,  or  be  taken  to 
tend  to  his  disturbance  in  the  same  and  in  what  peril  they  be 
that  consent  that  he  should  do  so "? 

"If  a  man  compassing  with  himself  to  govern  the  realm  do 
actually  go  about  to  rule  the  King,  and  should  for  that  purpose 
advise  his  daughter  or  sister  to  become  his  harlot  thereby  to 
brinij  it  to  pass  and  so  to  rule  both  father  and  son,  what  this 
importeth  1 

"If  a  man  say  these  words  'If  the  King  die  who  should 
have  the  rule  of  the  Prince  but  my  father  or  II*  what  it  im- 
porteth  ] 

"  If  a  man  say  these  words  of  a  man  or  a  woman  of  the  realm 
*  If  the  King  were  dead  I  would  shortly  shut  him  up'  what  it 
importeth  1 

"If  a  man  provoked  or  compelled  by  his  duty  of  allegiance 
shall  declare  such  matters  as  he  heareth  touching  the  King  and 
shall  after  be  continually  threatened  by  the  person  accused  to 
be  killed  or  hurt  for  it,  what  it  importeth1  T 

It  does  not  appear  to  whom  these  questions  were  submitted 
or  what  were  the  answers  to  them.  They  however  shew  that 
the  Government  had  a  doubt  as  to  the  legal  sufficiency  of  the 
case. 

Indictments  were  framed  by  the  Solicitor-General,  and  sub- 
mitted to  a  Norfolk  grand  jury,  and  on  the  7th  January,  1547, 
the  Judge  informed  the  Council  that  time  bills  had  been  found 
l><>th  against  the  Duke  and  Surrey. 

On  the  12th  of  January  the  Chancellor,  Lord  Wriothesly, 
the  Lord  President,  Lord  St  John,  Lord  Hertford,  Lord  Grand 
Chamberlain,  had  an  interview  with  the  Duke  in  the  Tower, 
and  he  then,  "without  compulsion,  without  force,  without  advice 
or  counsel,"  confessed  himself  guilty  of  treason  (1)  in  revealing 
matters  that  took  place  at  the  Privy  Council;  (2)  in  not  dis- 
closing that  his  son  had  quartered  the  arms  of  Edward  the  Con- 
:  (:?)  that  he  (the  Duke)  had  borne  the  arms  of  England 
in  the  tirst  quarter  of  his  shield  without  any  right,  that  he  was 

1  State  Paper*,  VoL  1.  p.  891. 


1647. 

Lord 
Surretft 


Xorfolk'i 


lot 


State  Trials. 


therefore  guilty  of  treason,  and  he  concluded  his  appeal  by  ask- 
ing for  mercy  in  tones  one  would  hardly  have  expected  from  so 
haughty  a  man. 

The  next  day,  January  13th,  Surrey  was  arraigned  at  the 
Guildhall  before  a  Special  Commission,  on  a  charge  of  treason. 
He  pleaded  not  guilty,  and  it  appears  defended  himself  well. 
One  witness  against  him  was  examined  viva  wee,,  who  repeated 
some  words  which  he  stated  Surrey  had  used.  The  Earl  put  it  to 
the  jury  if  it  was  probable  that  he  should  hold  conversation 
with  such  a  person  on  such  subjects.  He  defended  himself  by 
denying  the  truth  of  the  charge  against  him  and  shewing  that 
the  words  he  had  used  bore  a  very  different  meaning  from  that 
attributed  to  them  by  the  Crown.  He  was  however  convicted, 
sentenced,  and  executed. 

Norfolk  was  not  put  on  his  trial.  The  Government  pre- 
ferred the  safer  course  of  an  Act  of  Attainder.  As  soon  as 
Parliament  met  the  Bill  was  presented,  and  the  King  desired 
that  there  might  be  no  delay  in  proceeding  with  it.  By  the 
27th  January  it  had  passed  both  Houses,  and  a  Commission  was 
appointed  to  give  the  Royal  assent,  the  King  being  too  ill  to 
attend.  A  warrant  for  the  Duke's  execution  was  at  once  made 
out  and  sent  to  the  Lieutenant  of  the  Tower,  with  orders  to 
execute  the  next  morning.  When  the  morning  came  Henry 
VIII.  was  dead  and  Norfolk  saved. 


Cases  of  Treason  as  to  the  King's  Supremacy  and  Religion. 

The  various  prosecutions  in  Henry's  reign  for  treason  in 
denying  the  King's  supremacy  under  the  Statute  26  Henry 
VIII.  c.  2,  and  treason  in  connection  with  religion,  deserve 
notice  as  shewing  that  those  terrible  laws  which  were  placed  on 
the  Statute  Book  were  not  permitted  to  remain  there  as  a 
dead  letter. 

The  first  prosecutions  under  the  Act  of  26  Henry  VIII.  c.  2 
for  treason  in  denying  the  King  to  be  supreme  head  of  the 
Church  seem  to  have  been  those  directed  against  some  Carthu- 
sian monks.  Unfortunately  for  this  order,  some  of  their 
number  had  been  mixed  up  with  the  Nun  of  Kent.  When 
the  Commissioners  had  been  appointed  to  administer  the  oath 
under  the  Stat.  25  Henry  VIII.  c.  22,  they  attended  at  the 
Charter  House  and  required  the  Prior  to  take  the  oath.  He 
refused,  alleging  that  he  knew  nothing  of  such  matters,  and 
could  not  meddle  with  them;  and  as  he  refused  to  give  any  other 
answer,  was  sent  with  Father  Humphry,  another  of  their 
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number,  to  the  Tower.  There  they  remained  for  a  month,  and 
tin -ii  took  the  oath  with  reservations.  They  do  not  seem  to  have  I 
been  further  troubled  until  April,  1535,  when  the  Government 
gave  the  Order  notice  that  their  submission  was  required,  and 
i  hey  must  admit  the  King  to  be  the  supreme  head  of  the 
Church. 

John  Haughton,  Prior  of  the  Charter  House;  Augustine  Web- 
ster, Prior  of  Axholme;  Robert  Laurence,  Prior  of  Belville,  went 
to  Cromwell,  and  begged  to  be  excused  from  submission  to  the 
Act  of  Supremacy.  Cromwell,  instead  of  granting  their  request, 
sent  them  to  the  Tower,  and  Richard  Reynolds,  a  monk  of  Sion, 
who  had  also  refused  submission,  was  soon  after  sent  there  also. 
On  the  26th  April,  1535,  they  were  brought  before  a  committee 
of  the  Privy  Council.  The  Act  of  Supremacy  was  placed  before 
them ;  they  were  required  to  tender  their  submission ;  they  refused 
and  were  sent  back  to  the  Tower.  Two  days  afterwards  they 
were  brought  to  trial  at  Westminster  on  a  charge  of  treason  for 
that  they  "  treacherously  machinating  and  desiring  to  deprive 
the  King  our  Sovereign  Lord  of  the  title  of  supreme  head  of  the 
Church  of  England,  did  openly  declare  and  say  that  the  King 
our  Sovereign  Lord  is  not  supreme  head  on  earth  of  the  Church 
of  England."  They  all  pleaded  not  guilty.  A  •wrangle  seems  to 
have  taken  place  between  the  prisoners  and  the  judges  as  to  the 
legality  of  the  Statute,  a  point  with  which  the  Court  had 
obviously  nothing  to  do.  They  were  taken  back  to  the  Tower, 
and  the  next  morning  again  brought  to  the  bar  and  put  on  their 
trial.  Under  the  law  as  it  stood,  only  only  one  result  was 
possible.  They  were  convicted  and  sentenced.  Two  other 
priests,  Hall  and  Robert  Fearon,  were  put  on  their  trial  at  the 
same  time.  Their  treason  was  different.  A  conversation  of 
theirs  at  Sion  had  been  overheard,  in  which  they  had  said  the 
King  was  a  tyrant,  heretic,  robber,  and  adulterer;  that  they 
hoped  he  would  die  such  a  death  as  King  John  and  King 
Richard  III.  died;  that  they  looked  forward  to  the  time  when 
those  in  Ireland  and  Wales  should  invade  England;  that  they 
were  assured  that  three  parts  in  four  of  England  were  against  the 
King;  that  they  should  never  live  merrily  till  the  King  and  the 
rulers  were  plucked  by  the  pates  and  brought  to  the  pot;  and 
that  it  would  never  be  well  with  the  Church  till  that  was  done. 
Not  only  was  this  conversation  overheard,  but  a  letter  in  the 
same  tone  from  Hall  to  Fearon,  of  the  10th  March,  1535,  had 
fallen  into  the  hands  of  the  Government.  They  were  indicted 
not  only  under  the  26  Henry  VIII.  c.  I'l,  which  made  calling 
the  King  a  schismatic,  heretic,  or  usurper,  treason,  but  also 
under  the  25  Edward  III.,  for  compassing  and  imagining  the 
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King's  death  and  conspiring  to  levy  war  against  the  King.  They 
at  first  pleaded  not  guilty,  but  after  some  evidence  was  given, 
withdrew  their  plea  and  threw  themselves  on  the  mercy  of 
the  Court ;  a  verdict  of  guilty  was  given.  They  were  sentenced 
to  die.  Fearon  was  pardoned:  why,  does  not  appear.  On  the 
4th  May  the  four  Carthusians  and  Hall  were  hung  at  Tyburn, 
when  for  the  first  time  in  English  history  ecclesiastics 
were  hung  in  their  habits  as  ecclesiastics,  not  having  been 
previously  degraded.  It  seems  that  the  sentence  was  carried 
out  in  all  its  details,  and  Haughton's  arm  was  hung  up  over  the 
archway  of  the  Charter  House. 

In  the  next  Trinity  term,  about  six  weeks  afterwards,  three 
more  of  the  Charter  House  monks,  Humphry  Middlemore, 
William  Exmew,  and  Sebastian  Newdigate,  were  indicted  for 
treason  for  having  said  on  the  25th  May,  1535,  that  they  neither 
could  nor  would  consent  to  be  obedient  to  the  King's  Highness  as 
true,  lawful,  and  obedient  subjects,  and  take  him  to  be  supreme 
head  on  earth  of  the  Church  of  England.  They  pleaded  not 
guilty ;  were  tried,  convicted,  sentenced,  and  executed.  It  is  stated 
that  after  their  condemnation  they  asked  to  be  allowed  to  re- 
ceive the  Sacrament,  but  the  Court  refused  it,  saying  that  it 
could  be  only  allowed  in  such  cases  by  the  special  order  of  the 
King. 

Of  the  rest  of  the  Carthusian  monks,  two — John  E,ochester 
and  James  Wolver — were  hanged  for  treason  at  York  in  May, 
1535;  ten  more  were  imprisoned  in  Newgate  on  a  charge  of 
treason,  nine  died  of  prison  fever,  and  the  tenth  was  hung  in  the 
beginning  of  August.  Of  the  rest,  some  were  sent  to  different 
I  religious  houses  in  various  parts  of  the  country,  some  escaped 
abroad. 

The  case  of  Forrest,  the  Prior  of  the  Observants  at  Green- 
wich, who  had  been  confessor  to  Queen  Katharine,  came  next. 
It  was  said  that  he  had,  as  confessor,  told  his  penitents  that  he 
had  denied  the  Bishop  of  Home  in  his  outward,  but  not  in  his 
inner  man,  and  had  encouraged  them  to  resist  taking  the  oath 
of  allegiance.  It  appears  he  wavered  for  some  time  between 
rebellion  and  conformity,  not  having  courage  for  the  one  and 
having  some  scruples  as  to  the  other.  On  being  arrested  and 
charged  with  treason,  he  admitted  his  offence  and  was  pardoned. 
Afterwards  he  again  declared  his  loyalty  to  the  Pope.  He 
stated  that  "that  blessed  man  St  Thomas  of  Canterbury  suf- 
fered death  for  the  rights  of  the  Church,  for  there  was  a  great 
man — meaning  thereby  King  Henry  II. — which,  because  St 
Thomas  of  Canterbury  would  not  grant  him  such  things  as  he 
asked,  contrary  to  the  liberties  of  the  Church,  first  banished 
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liiin  <nit  of  this  realm,  and  at  his  return  he  was  slain  at  his 
own  cluin-h  for  the  rights  of  Holy  Church,  as  many  holy  fathers 
have  suffered  now  of  late,  as  that  holy  father  the  Bishop  of 
Rochester,  and  he  doubteth  not  that  their  souls  be  now  in 
heaven.  He  saith  and  believeth  that  he  ought  to  have  a 
double  obedience ;  first  to  the  King's  Highness  by  the  law  of 
<•'«•«!,  and  then,  second,  to  the  Bishop  of  Rome  by  his  rule  and 
profession.  He  confesseth  that  he  used  and  practised  to  induce 
Him  in  confession  to  hold  and  stick  to  the  old  fashion  of  belief 
that  was  used  in  the  realm  of  long  time  past." 

With  these  opinions  he  was  clearly  guilty  of  treason  as  the 
law  then  stood,  but  the  Government  determined  not  to  prose- 
cute him  for  treason,  but  for  heresy.  Again  at  first  he  seemed 
inclined  to  abjure  his  religious  views,  but  as  he  declined  to  sign 
an  abjuration  of  his  opinions,  he  was  convicted  by  an  ecclesi- 
astical court  of  heresy,  and  delivered  over  by  them  to  the  secular 
arm.  He  was  brought  to  Smithfield.  Latimer  was  to  preach 
the  sermon,  or,  as  he  said,  "  play  the  fool,  after  his  customable 
manner."  The  sermon  made  no  effect  on  Forrest.  Over  the 
stake  a  gallows  was  placed,  from  which  swung  a  cradle  of 
chains.  In  this  Forrest  was  placed.  There  had  been  in  North 
"Wales,  at  Llandderfil,  an  image  of  a  great  Welsh  saint  known  as 
Dderfil  Gadern,  which  was  said  by  the  Welsh  to  have  power  to 
save  any  one  who  offered  anything  to  it  out  of  hell.  The 
Welsh  were  very  much  attached  to  it,  and  offered  to  pay  a  large 
sum  if  they  might  keep  it ;  but  this  Cromwell  refused.  It  was 
sent  to  London  by  Cromwell's  orders,  cut  up  into  pieces,  and 
served  as  the  fuel  for  the  fire  over  which  the  unfortunate 
Forrest  was,  in  the  presence  of  the  Lord  Mayor,  the  Dukes  of 
Norfolk  and  Suffolk,  Lord  Southampton,  and  Cromwell,  slowly 
roasted  to  death  for  treason  and  heresy. 

In  the  same  year  George  Crofts,  Chancellor  of  the  Cathedral 
of  Chichester,  was  tried  and  convicted  for  treason  for  saying 
"that  the  King  was  not,  but  the  Pope  was,  supreme  head 
of  the  Chun  li." 

John  Collins  was  also  indicted,  tried,  and  convicted  for  say- 
ing that  "the  King  would  hang  in  hell  one  day  for  plucking 
down  the  abbeya" 

In  1543  Gardiner,  a  relation  of  the  Bishop  of  Winchester, 
and  tlnvp  other  priests,  were  indicted  for  treason  for  denying 
the  Kind's  supremacy,  convicted,  and  executed. 

(  Hher  instances  might  be  given.  It  is  however  needless  to 
multiply  the  list  of  these  unhappy  persons.  But  trial  by  in- 
dictment was  not  the  only  mode  by  which  persons  were 
executed  for  treason.  The  number  was  swelled  by  the  attainder 
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of  persons  found  guilty  by  Act  of  Parliament  without  being 
heard  in  their  defence. 

In  the  29th  Henry  VIII.,  1538,  Cardinal  Pole,  Michael 
Trockmorton,  gentleman  ;  John  Hildyard  and  Thomas  Gold  well, 
clerks;  and  William  Peyto,  a  Franciscan  friar,  were  attainted, 
in  their  absence,  of  treason,  for  casting  off  their  allegiance  to 
Henry. 

In  1539  three  Irish  priests,  for  carrying  letters  to  the  Pope 
from  Ireland,  Sir  Adrian  Fortescue,  Thomas  Dingley,  and 
Robert  Granceter,  were  attainted  for  going  to  foreign  princes, 
and  persuading  them  to  make  war  on  the  King.  Three  others 
and  a  Dominican  friar  were  also  attainted  for  saying  that 
venomous  serpent  the  Bishop  of  Rome  was  supreme  head  of  the 
Church  of  England.  Two  priests  and  two  others  were  also 
attainted  of  treason  generally  without  saying  for  what. 

In  1540  Giles  Heron  was  attainted  of  treason  without  say- 
ing of  what  kind ;  Richard  Fetherstone,  Thomas  A  bell,  and 
I'M \\ard  Powell,  priests;  and  William  Horn,  yeoman,  were  at- 
tainted for  denying  the  King's  supremacy  ;  as  were  also  the  wife 
of  one  Tirrell,  for  denying  that  Prince  Edward  was  heir  to  the 
throne ;  Laurence  Cook,  of  Doncaster,  for  contriving  the  King's 
death ;  Gregory  Buttolph,  Adam  Damplin,  and  Edward 
Brindeholm,  clerks,  and  Clement  Philpot,  for  adhering  to 
the  Bishop  of  Rome  and  corresponding  with  Cardinal  Pole, 
Barnes,  Gerrard,  and  Jerome,  Lord  Hungerford  and  Bird,  his 
chaplain,  were  also  attainted  and  executed,  one  of  the  acts 
allfir.'d  airainst  Lord  Jlmi^'i-fnrd  being  that  he  said  the  King 
was  guilty  of  unnatural  offences. 

This  list  of  those  who  suffered  for  treason  might  easily  be 
swelled,  but  enough  has  been  stated  to  shew  that  the  law  of 
treason  under  Henry  VIII.  was  administered  with  such  severity 
that  English  history  may  be  vainiy  searched  to  find  any 
parallel 
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Repeal  of  Treasons,  Stat.  1  Ed.  VI.  c.  12— New  Treason,  3  &  4  Ed.  VI. 
c.  5 — Trials  for  Treason,  two  witnesses,  5  &  6  Ed.  VI.  c.  11 — Lord 
Seymour  of  Sudeley's  case — Rebellion  of  1549 — Duke  of  Somerset's 
case — Northumberland's  plot — Edward's  device  for  the  succession. 


THE  six  years  during  which  Edward  VI.  occupied  the  throne 
witnessed  one  or  two  important  changes  in  the  Law  of  Treason, 
and  in  one  instance ',  the  change  made  was  for  the  protection 
of  the  subject.  The  Act  1  Edward  VI.  c.  12  is  the  first  of  the 
Statutes  that  altered  the  Law ;  it  is  usually  said  to  have  re- 
stored the  Law  of  Treason  to  the  state  in  which  it  was  left  by 
the  Act  of  Edward  III.,  but  this  is  not  correct.  It  is  true  it 
repealed  all  the  various  Acts  relating  to  treason  that  had  been 
passed  in  Henry  VIII. 's  reign,  except  such  treasons  as  related 
to  counterfeiting  the  coin  and  the  King's  Privy  Seal,  but  it 
proceeded  to  reenact  some  of  those  of  the  previous  reign; 
thus  it  made  asserting  by  writing  that  the  King  was  not 
supreme  head  of  the  Church  or  that  the  Bishop  of  Home  was, 
misprision  of  treason,  and  if  the  assertion*  was  made  by 
words  the  third  offence  was  treason.  It  also  did  not  touch  the 
constructive  interpretations  of  the  Statute  of  Edward  III.,  by 
which  the  law  of  treason  had  been  so  greatly  extended.  Neither 
did  it  repeal  those  Statutes  as  to  procedure  in  cases  of  treason 
which  still  remained  Law. 

The  Act  is  as  follows  : 

"  Nothing  being  more  Godly,  more  sure,  more  to  be  wished 
and  desired  betwixt  a  Prince,  the  Supream  Head  and  Ruler, 
and  the  subjects,  whose  Governor  and  Head  he  is,  than  on  the 
Prince's  part,  great  Clemency  and  Indulgency,  and  rather  too 

1  Ed.  VI.  c.  12,  sec.  22;  see  also  6  and  6  Ed.  VI.  c.  11,  p.  118. 
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much  Forgiveness  and  Remission  of  his  Royal  Power  and  just 
Punishment,  than  exact  Severity  and  Justice  to  be  shewed ;  and 
on  the  Subjects'  behalf,  that  they  should  obey  rather  for  Love, 
and  for  the  Necessity  and  Love  of  a  King  and  Prince,  than 
for  fear  of  his  strait  and  severe  Laws;  yet  such  Times  at 
some  Time,  committeth  in  the  Commonwealth,  that  it  is  neces- 
sary and  expedient  for  the  repressing  of  the  Insolency  and 
Unruliness  of  Men,  and  for  the  foreseeing  and  providing  of 
Remedies  against  Rebellion,  Insurrection  or  such  Mischiefs  (as 
God  sometimes  with  us  displeased,  for  our  punishment  doth 
inflict  and  lay  upon  us,  or  the  Devil  at  God's  Permission,  to 
assay  the  good  and  God's  elect,  doth  sow  and  set  among  us)  the 
which  Almighty  God  with  his  Help,  and  Man's  Policy,  hath 
always  been  content  and  pleased  to  have  staid,  that  sharper 
Laws,  as  a  harder  Bridle  should  be  made,  to  stay  those  Men 
and  Facts  that  might  else  be  Occasion,  Cause  and  Authors 
of  further  Inconveniences :  the  which  Thing  caused  the 
Prince  of  most  famous  Memory,  King  Henry  the  Eighth, 
Father  to  our  said  Sovereign  Lord  the  King,  and  other  his 
Jliulmoss  Progenitors,  with  the  Assent  of  the  Nobles  and 
Commons,  at  divers  Parliaments  in  their  several  Times  holden, 
to  make  and  enact  certain  Laws  and  Statutes,  which  might 
seem  and  appear  to  Men  of  exterior  Realms,  and  many  of  the 
King's  Majesty's  Subjects,  very  strait,  sore,  extreme  and 
terrible,  although  they  were  then,  when  they  were  made,  not 
without  great  Consideration  and  Policy,  moved  and  established, 
and  for  the  Time,  to  the  Avoidance  of  further  Inconveni- 
ence, very  expedient  and  necessary :  But  as  in  Tempest  or 
Winter,  one  Course  and  Garment  is  convenient,  in  calm  or 
warm  Weather,  a  more  liberal  Case  or  lighter  Garment,  both 
may  and  ought  to  be  followed  and  used ;  so  we  have  seen  clivers 
strait  and  sore  Laws  made  in  one  Parliament  (the  Time  so 
requiring)  in  a  more  calm  and  quiet  Reign  of  another  Prince, 
by  the  like  Authority  and  Parliament  repealed  and  taken 
away :  The  which  most  high  Clemency  and  Royal  Ex- 
ample of  his  Majesty's  most  noble  Progenitors,  the  King's 
liveliness  of  his  tender  and  godly  Nature,  most  given  to  Mercy 
and  Love  of  his  Subjects,  willing  to  follow,  and  perceiving  the 
hearty  and  sincere  Love  that  his  most  loving  Subjects,  both  the 
Lords  and  Commons,  do  bear  unto  his  Highness,  now  in  this 
his  Majesty's  tender  Age,  willing  also  to  gratify  the  same  there- 
fore, and  minding  further  to  provoke  his  said  Subjects  with 
Indulgency  and  Clemency  shewed  on  his  Highness'  Behalf  to 
more  Love  and  Kindness  towards  his  Majesty  (if  it  may  be) 
and  upon  Trust  that  they  will  not  abuse  the  same,  but  rather 
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!>•'  <  ncouraged  thereby  more  faithfully,  and  with  more  Dili- 
gence (if  it  may  be)  and  Care  for  his  Majesty,  to  serve  his 
Highness  now  in  this  his  tender  Age,  is  contented  and  pleased, 
that  the  Severity  of  certain  Laws  here  following  be  mitigated 
and  remitted. 

"  II.  Be  it  therefore  ordained  and  enacted,  by  the  King 
our  Sovereign  Lord,  with  the  assent  of  the  Lords  Spiritual  and 
Temporal,  and  of  the  Commons  in  this  present  Parliament 
assembled  and  by  the  Authority  of  the  same,  That  from  hence- 
forth no  Act,  Deed,  or  Offence  being  by  Act  of  Parliament  or 
Statute  made  Treason,  or  Petit  Treason,  by  Words,  Writing, 
Ciphering,  Deeds  or  otherwise  whatsoever,  shall  be  taken,  had, 
deemed  and  adjudged  to  be  High  Treason  or  Petit  Treason,  but 
only  such  as  be  Treason  or  Petit  Treason,  in  or  by  the  Act  of 
Parliament,  or  Statute  made  in  the  five  and  twentieth  year  of 
the  Reign  of  the  most  noble  King  of  famous  Memory,  King 
Edward  the  Third,  touching  or  concerning  Treason,  or  the 
Declaration  of  Treasons,  and  such  Offences  as  hereafter  shall  by 
this  present  Act  be  expressed  and  declared  to  be  Treason  or 
Petit  Treason,  and  none  other;  nor  that  any  Pains  of 
Death,  Penalty  or  Forfeiture  in  any  wise  ensue,  or  be  to  any 
of  the  Offenders  for  the  doing  or  committing  any  Treason  or 
Petit  Treason,  other  than  such  as  be  in  the  said  Statute  made 
in  the  said  twenty-fifth  year  of  the  Reign  of  the  said  King 
Edward  the  Third,  or  by  this  present  Statute  ordained  and 
provided  ;  any  Act  or  Acts  of  Parliament,  Statute  or  Statutes, 
had  or  made  at  any  Time  heretofore,  or  after  the  said  twenty- 
fifth  year  of  the  Reign  of  the  said  late  King  Edward  the 
Third,  or  any  other  Declaration  or  Matter  to  the  contrary  in 
any  wise  notwithstanding." 

The  Act  then  proceeds  to  repeal  all  Acts  touching  religion 
or  opinions  that  is  5  Richard  II.  Stat.  1.  c.  6 ;  2  Henry  Y.  c.  7  ; 
25  Henry  VIII.  c.  14;  31  Henry  VIII.  c.  14;  34  and  35 
Henry  VIII.  c.  1 ;  35  Henry  VIII.  c.  5,  and  any  other 
Acts  concerning  doctrine  and  matter  of  religion.  All  Statutes 
made  since  the  first  Henry  VIII.  1509  making  any  new  felony 
are  repealed,  as  are  also  the  Statutes  31  Henry  VIII.  c.  8, 
and  :U  and  35  Henry  VIII.  c.  23  as  to  the  authority  of  the 
Kins^s  proclamation. 

The  Act  then  proceeds  : 

VI.  "And  be  it  enacted  by  the  Authority  aforesaid  that  if 
any  person  or  persons  at  any  time  after  the  first  Day  of  March 
next  coming,  by  open  Preaching,  express  Words  or  Sayings,  do 
affirm  or  set  forth  that  the  King,  his  Heirs  or  Successors, 
Kings  of  this  Realm,  for  the  time  being,  is  not,  or  ought  not  to 
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be  supream  head  in  Earth  of  the  Church  of  England  and 
Ireland,  or  any  of  them,  immediately  under  God :  or  that 
the  Bishop  of  Rome,  or  any  other  Person  or  Persons,  other 
than  the  King  of  England,  for  the  Time  being,  is,  or  ought  to 
be  by  the  Laws  of  God  Supream  head  of  the  same  Churches,  or 
of  any  of  them;  or  that  the  King,  his  Heirs  or  Successors 
I  Kings  of  this  Realm,  is  not,  or  ought  not  to  be  King  of 
England  France  and  Ireland,  or  any  of  them ;  or  after  the 
said  first  Day  of  March,  do  compass  or  imagine,  by  open 
Preaching,  express  Words  or  Sayings,  to  depose  or  deprive  the 
King,  his  Heirs  or  Successors,  Kings  of  this  Realm,  from  his  or 
their  Royal  Estate  or  Titles  to  or  of  the  Realms  aforesaid; 
or  do  openly  publish,  or  say  by  express  Words  or  Sayings, 
that  any  other  Person  or  Persons,  other  than  the  King,  his 
Heirs  or  Successors  Kings  of  this  Realm,  of  right  ought  to  be 
Kings  of  the  Realms  aforesaid,  or  of  any  of  them,  or  to  have 
and  enjoy  the  same,  or  any  of  them;  that  then  every  such 
offender,  being  thereof  duly  convicted,  or  attainted  by  the 
Laws  of  this  Realm,  their  Aiders,  Comforters,  Abettors,  Pro- 
curers and  Counsellors,  for  his  or  their  such  first  Offence,  shall 
lose  and  forfeit  to  the  King,  all  his  and  their  Goods  and 
Chattels,  and  also  shall  have  and  suffer  Imprisonment  of  his 
and  their  Bodies,  at  the  King's  Will  and  Pleasure;  And  if 
any  Person,  being  once  convicted  or  attainted  of  any  of  the 
said  Offences,  shall  after  his  Conviction  or  Attainder  eftsoons 
commit,  or  perpetrate  any  of  the  said  Offences,  before  men- 
tioned, other  than  such  as  be  expressed  in  the  said  Statute 
made  in  the  said  25th  Year  of  King  Edward  the  Third,  and 
shall  be  thereof  duly  convicted  and  attainted  by  the  Laws  of 
this  Realm  ;  then  every  such  Offender,  their  Aiders,  Comforters, 
Abettors,  Procurers  and  Counsellors  for  his  or  their  said 
second  Offence  or  Offences,  shall  lose  and  forfeit  to  the  King, 
the  whole  Issues  and  Profits  of  all  his  and  their  Lands,  Tene- 
ments and  other  Hereditaments,  Benefices,  Prebends,  and  other 
Spiritual  Promotions,  for  Term  of  Life,  of  such  Offender  or 
Offenders :  and  shall  also  lose  and  forfeit  to  the  King,  all  his 
and  their  Goods  and  Chattels,  and  also  suffer  during  his  and 
their  Lives  perpetual  Imprisonment  of  his  and  their  Bodies: 
And  if  any  Person  being  two  times  hereafter  convicted  or  at- 
tainted of  any  of  the  same  Offences,  shall  after  his  said  second 
Conviction  or  Attainder,  eftsoons  commit  or  perpetrate  again 
any  of  the  said  Offences,  and  be  thereof  duly  convicted  or 
attainted,  according  to  the  Laws  and  Statutes  of  this  Realm, 
that  then  every  such  third  Offence  or  Offences,  shall  be  deemed 
and  adjudged  High  Treason,  and  the  Offender  or  Offenders, 
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tli.-ir  Aiders,  Comforters,  Abettors,  Procurers  and  Counsellors 
Ix-ini:  then  in  convicted  or  attainted,  according  to  the  Laws  and 
Statutes  of  this  Realm,  shall  be  deemed  and  adjudged  high 
Tray  tors,  and  shall  suffer  Pains  of  Death,  and  lose  and  forfeit 
all  'their  Goods  and  Chattels,  Lands  and  Tenements  to  the 
Kim:,  MS  in  Cases  of  High  Treason. 

"  VII.  And  be  it  further  enacted  by  the  Authority  afore- 
said, that  if  any  Person  or  Persons,  at  any  Time  after  the  said 
first  Day  of  March  next  coming,  by  Writing,  Printing,  Overt 
deed  or  Act,  do  affirm  or  set  forth,  that  the  King  of  this  Realm, 
for  the  Time  being,  is  not,  or  ought  not  to  be  Supreme  Head  in 
Earth  of  the  Church  of  England  and  Ireland,  or  of  any  of 
tin-in,  immediately  under  God;  or  shall  by  Writing,  Printing, 
<  )\ « -it-deed  or  Act  after  the  said  first  day  of  March  affirm,  or 
set  forth,  that  the  Bishop  of  Rome,  or  any  other  Person  or 
Persons,  other  than  the  King  of  England,  for  the  Time  being, 
is,  or  ought  to  be  by  the  laws  of  God  or  otherwise,  the  Supreme 
Head  in  Earth  of  the  same  Churches,  or  of  any  of  them ;  or 
do  after  the  said  first  day  of  March,  compass  or  imagine  by 
Writing,  Printing,  Overt-deed  or  Act,  to  depose  or  deprive  the 
King,  his  Heirs  or  Successors,  Kings  of  this  Realm,  from  his  or 
their  Royal  Estate  or  Titles  of  the  King  of  England  France  or 
Ireland,  or  of  any  of  them;  or  by  any  Writing,  Printing, 
Overt-deed  or  Act,  do  affirm  that  any  other  Person  or  Persons, 
other  than  the  King,  his  Heirs  and  Successors,  is  or  of  right 
ought  to  be  King  of  the  Realms  of  England,  France  or  Ireland, 
or  to  have  and  enjoy  the  same,  or  any  of  them;  that  then  every 
such  Offence  and  Offences  shall  be  deemed  and  adjudged  High 
Treason,  and  the  Offender  and  Offenders  their  Aiders  Comforters, 
Abettors,  Procurers  and  Counsellors,  therein  convicted  or  at- 
tainted, according  to  the  Laws  and  Statutes  of  this  Realm,  shall 
be  deemed  and  adjudged  high  Traitors  and  shall  suffer  Pains  of 
Death,  and  lose  and  forfeit  all  their  Goods  and  Chattels,  Lands 
and  Tenements  to  the  King,  as  in  Cases  of  High  Treason. 

"  VIII.  Provided  always,  and  be  it  enacted  by  authority 
aforesaid,  That  this  Statute,  or  any  thing  therein  contained, 
shall  not  in  any  wise  extend  to  repel,  annul,  or  make  frustrate 
or  void,  any  Act  or  Acts  of  Parliament,  Statute  or  Statutes 
made  concerning  the  counterfeiting  or  forging  of  any  of  the 
Coins  of  this  Realm,  or  the  Coin  of  any  other  Realm  or 
Realms,  current  within  this  Realm,  or  for  clipping,  washing, 
or  filing  any  of  the  said  Coins,  or  for  or  concerning  the 
bringing  into  this  Realm,  of  counterfeit  Money  or  Coin,  nor  to 
any  Statute  made  in  the  28th  year  of  the  said  late  King  Henry 
the  Eighth,  concerning  the  false  forging  and  Counterfeiting  of 
s.  T.  i.  8 
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the  King's  Sign  Manual,  Privy  Signet,  or  Privy  Seal;  nor  to 
their  Counsellors,  Procurers,  Aiders,  and  Abettors,  nor  to  any 
Article  or  Branch  concerning  the  same  Offences,  or  any  of  them, 
contained  in  the  same  Statutes  or  any  of  them. 

"IX.  And  be  it  further  enacted  by  the  authority  aforesaid, 
That  if  any  the  heirs  of  the  King  our  said  Sovereign  Lord,  that 
now  is,  or  any  Person  or  Persons  to  whom  the  Crown  and 
Dignity  of  this  Realm  is  limited  and  appointed  by  Act  of  Par- 
liament made  in  the  35th  year  of  the  Reign  of  the  said  late 
King  Henry  the  Eighth,  or  the  heirs  of  any  of  them,  do  at  any 
Time  hereafter  usurp  the  one  of  them  upon  the  other,  in  the 
Crown  of  this  Realm,  or  demand,  challenge  or  claim  the  same 
otherwise,  or  in  any  other  Form  or  Degree  of  Descent  or  Suc- 
cession, or  in  any  other  Course,  Form,  Degree  or  Condition, 
but  only  in  such  Manner  and  Form  as  is  declared  by  the  said 
Statute;  or  if  any  of  the  said  Heirs  or  Persons  aforesaid,  do 
interrupt,  or  let  the  King's  Highness,  that  now  is,  peaceably 
and  quietly  to  keep,  have  and  enjoy  the  said  Imperial  Crown, 
that  then  all  and  singular  the  Offenders,  their  Aiders,  Com- 
forters, Abettors,  Procurers  and  Counsellors  therein  shall  be 
deemed  and  adjudged  high  Traitors,  and  shall  suffer  and  incur 
the  Pains  of  Death,  Loss  and  forfeitures,  as  is  aforesaid,  in 
Cases  of  High  Treason." 

The  Statute  then  takes  away  the  benefit  of  clergy  and  sanc- 
tuary from  certain  named  felonies,  but  allows  both  clergy  and 
sanctuary  in  all  other  felonies.  It  then  proceeds  by  section  1 1 
to  declare  "That  all  clauses  articles  and  sentences  mentioned  or 
specified  in  any  Act  or  Acts  of  Parliament,  Statute  or  Statutes 
made  in  the  Time  of  the  Reign  of  the  said  late  King  Henry  the 
Eighth,  touching  or  in  any  wise  concerning  any  Manner  of  Chal- 
lenge for  the  County,  Hundred,  or  peremptory  Challenge,  or 
any  of  them,  or  touching,  or  in  any  wise  concerning  any  Manner 
of  Trial  of  foreign  Pleas  pleaded  by  Murderers,  Felons  or  other 
Offenders,  shall,  as  concerning  the  said  Challenges  and  Trials, 
remain  in  their  Force  and  Strength  not  repealed;  any  thing  in 
this  Act  mentioned,  sounding  or  seeming  to  the  contrary  in  any 
wise  notwithstanding. 

"XII.  Provided  also,  and  be  it  ordained  and  enacted  by  the 
Authority  aforesaid,  That  this  Act  of  Parliament,  or  any  thing 
therein  mentioned,  as  concerning  the  Repeal  of  any  Statute  or 
Statutes  made  touching  Treason  or  Misprision  of  Treason, 
shall  not  in  any  wise  give  any  Manner  of  Benefit,  Advantage, 
or  Commodity  to  any  Person  or  Persons,  before  the  last  day 
of  October  last  past,  arrested  and  imprisoned  for  Treason 
or  Petit  Treason,  or  Misprision  of  Treason  or  to  any  Person 
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or  Persona  heretofore  In-ill^  indicted  of  Treason,  Petit  Trea- 
son,  or  Mi>]«rision  of  Treason,  or  other  Person  or  Persons 
beim;  likewise  convicted,  outlawed  or  attainted  of  Treason, 
Petit  Treason,  or  Misprision  of  Treason,  or  being  fled  beyond 
the  Seas,  or  into  Scotland,  before  the  said  last  day  of  October 
last  past,  for  any  Treason,  Petit  Treason,  or  Misprision  of 
Treason,  but  that  they  and  every  of  them  shall  suffer  such 
Pains  of  Death,  Losses,  and  Forfeiture  of  Lands  and  Goods,  as 
in  Cases  of  Treason,  as  though  this  Act  had  never  been  had  or 
made;  any  thing  in  this  Act  to  the  contrary  in  any  wise  not- 
withstanding; and  that  the  Laws  and  Statutes  repealed  by  this 
Act,  shall  stand  against  them,  and  every  of  them,  in  full 
Strength,  Virtue,  Force  and  Effect,  concerning  all  and  every 
Offence  by  them,  or  any  of  them  heretofore  committed  or  done. 

By  section  13  the  Act  provides  that  poisoning  shall  be  no 
longer  treason,  but  murder;  there  being  some  doubt  as  to 
whether  it  was  murder  before  it  had  been  made  treason  in 
Henry  VIII.'s  reign.  The  Statute  then  declares  that  a  Lord  of 
Parliament  shall  have  his  clergy  for  the  first  offence  of  felony, 
though  he  cannot  read  and  without  burning  in  the  hand,  loss 
of  inheritance  and  corruption  of  blood,  by  section  15  every  lord 
indicted  under  the  Act  is  to  be  tried  by  his  Peers,  as  has  been 
used,  in  cases  of  high  treason;  and  by  section  16  a  person  con- 
victed of  bigamy  is  to  be  entitled  to  benefit  of  clergy.  The  Act 
proceeds  by  section  17  to  give  widows  their  dower  even  if  their 
husbands  are  convicted. 

"  XVII.  And  over  that  it  is  ordained  and  enacted  by  the 
authority  aforesaid  that  albeit  any  person  or  persons  of  what 
estate  condition  or  degree  he  or  they  be  shall  hereafter  fortune  to 
be  attainted  convicted  or  outlawed  of  any  treason  petit  treason 
misprision  of  treason  murder  or  felony  whatsoever,  yet  that  not- 
withstanding every  woman  that  is  or  shall  fortune  to  be  wife 
of  the  person  so  attainted  convicted  or  outlawed  shall  be  en- 
do  wable  and  able  to  demand  have  and  enjoy  her  dower  in  like 
manner  and  form  as  though  her  husband  had  not  been  attainted 
convicted  and  outlawed  any  Statute  law  usage  or  custom  to  the 
contrary  in  anywise  notwithstanding  saving  to  all  and  every  other 
person  or  persons  bodies  politick  and  corporate  their  heirs  and 
successors  and  to  every  of  them  (other  than  to  such  offender  or 
offenders  as  shall  be  attainted  convicted  or  outlawed)  all  such 
right  title  interest  entry  leases  possession  condition  profit  com- 
modity or  hereditaments  as  they  or  any  of  them  had  or  should 
or  of  right  ought  to  have  before  or  at  the  time  of  the  said 
attainder  conviction  or  outlawry1." 

1  See  5  and  6  Ed.  VI.  c.  11,  sec.  9,  post  p.  121. 
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The  Statute  then  goes  on  to  confirm  the  Statute  27  Henry 
VIII.  c.  17  as  to  the  servant  stealing  his  master's  goods,  and 
section  1 9  enacts  : 

"XIX.  Provided  always  and  be  it  enacted  by  the  authority 
aforesaid  that  no  person  or  persons  shall  in  anywise  be  im- 
peached or  put  to  answer  for  any  of  the  offences  abovesaid  con- 
I  cerning  treasons  by  open  preachings  or  words  only  unless  the 
party  offender  or  offenders  be  thereof  accused  within  thirty  days 
next  after  the  same  open  preaching  or  words  so  spoken  or 
declared  if  the  accusers  shall  fortune  to  be  within  this  realm 
during  the  said  space  of  thirty  days  next  after  the  said  offence 
committed  or  done  And  if  the  accusers  should  happen  to  be 
out  of  this  realm  during  the  said  space  of  thirty  days  then  the 
party  or  parties  so  offending  shall  be  accused  as  is  aforesaid 
within  six  months  next  after  the  same  preaching  and  words 
spoken  and  declared  or  else  the  party  or  parties  so  offending 
their  aiders  comforters  abettors  and  counsellors  or  any  of  them 
not  to  be  impeached  or  put  to  answer  for  any  such  offence  or 
offences  and  that  the  same  accusation  or  accusations  so  to  be 
had  made  or  declared  shall  be  made  to  one  of  the  King's  Council 
I  or  to  one  of  the  King's  Justices  of  Assize  or  else  to  one  of  the 
King's  Justices  of  the  Peace  being  of  the  quorum  or  to  two 
Justices  of  the  Peace  within  the  shire  where  the  same  offence  or 
offences  shall  happen  to  be  done  or  committed  anything  in  this 
Act  contained  to  the  contrary  notwithstanding. 

"XX.  Provided  also  and  be  it  declared  and  enacted  by  the 
authority  aforesaid  that  concealment  or  keeping  secret  any  high 
treason  shall  be  from  henceforth  adjudged  deemed  and  taken 
misprision  of  treason  and  the  offender  therein  shall  forfeit  and 
suffer  as  in  cases  of  misprision  of  treason  as  heretofore  hath 
been  used  any  thing  above  mentioned  to  the  contrary  notwith- 
standing." 

The  next  section  contains  a  curious  exception  in  the  law.  It 
being  treason  to  deprive  the  King  of  any  of  his  titles,  and  the 
King  claiming  to  be  King  of  France,  was  it  treason  to  call  the 
person  occupying  the  throne  of  France,  King  of  France?  It 
seems  to  have  been  considered  it  was  so  if  a  strict  construction 
of  the  law  was  used,  so  this  section  was  inserted  declaring  it  not 
to  be  so. 

"XXI.  Provided  also  and  be  it  declared  and  enacted  by 
the  authority  aforesaid  that  this  Act  or  anything  therein  con- 
tained shall  not  extend  or  charge  or  make  any  person  or  persons 
to  be  offender  or  offenders  in  any  of  the  articles  above  said  for 
calling  naming  saying  writing  or  printing  the  French  King  for 
the  time  being  by  the  name  of  the  King  of  France  or  French 
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:inytliin.!»  above  declared  or  enacted  to  the  contrary  in 
anv  wise  notwithstanding. 

XXII.  Provided  always  and  be  it  enacted  by  the 
authority  aforesaid  that  no  person  or  persons  after  the  first  day 
of  February  next  coming  shall  be  indicted  arraigned  condemned 
or  convicted  for  any  offence  of  treason,  petit  treason,  misprision 
of  treason,  or  for  any  words  before  specified  to  be  spoken  after 
tid  first  day  of  February  for  which  the  same  offender 
speaker  offenders  or  speakers  shall  in  any  wise  suffer  any  pains 
of  death  imprisonment  loss  or  forfeiture  of  his  goods  chattels 
lam  Is  or  tenements  unless  the  same  offender  speaker  offenders 
or  s j  >oakers  be  accused  by  two  sufficient  and  lawful  witnesses  or 
shall  willingly  without  violence  confess  the  same." 

This  Statute  is  usually  said  to  have  brought  back  the  law 
of  treason  to  the  state  in  which  it  was  left  by  the  Statute  of 
Edward  III.  It  however  did  nothing  of  the  sort.  It  repealed 
the  laws  against  the  Protestant  religion  as  it  was  then  the 
fashionable  religion  of  the  day  and  in  effect  reenacted  those 
against  the  Roman  Catholic  which  was  then  the  unpopular  re- 
ligion. The  spirit  which  Henry  had  laid  down  in  the  Six  Articles 
that  it  was  the  King's  duty  to  provide  his  subjects  with  a  re- 
ligion, and  that  it  was  treason  in  the  subjects  not  to  conform 
to  it,  was  still  regarded  as  the  right  principle  to  act  on.  To 
assert  by  writing  the  Papal  supremacy,  or  not  to  recognize  the 


succession,  were  still  acts  of  treason. 


The  Statutes  as  to  procedure  on  trials  for  treason,  statutes 
which  had  taken  away  the  right  of  peremptory  challenge  and 
enabled  the  King  to  fix  the  trial  of  the  accused  wherever  he 
considered  he  had  the  best  chance  of  getting  a  conviction,  and 
as  to  treason  committed  abroad  being  triable  here,  still  re- 
mained law. 

Two  important  provisions  in  favour  of  liberty  are  however 
to  be  found  in  the  Act,  the  one  fixing  a  limitation  of  the  time 
beyond  which  prosecutions  for  treason  by  preaching  or  words 
could  not  be  instituted,  the  other  making  the  testimony  of  two 
witnesses  necessary  in  every  indictment,  condemnation  or  con- 
viction for  treason,  petit  treason,  or  misprision  of  treason. . 

By  the  Statute  3  and  4  Edward  VI.  c.  5  it  was  made  high 

u  for  twelve  persons  or  above  being  assembled  together  to  ! 
attempt  to  kill  or  imprison  any  of  the  King's  council  or  to 
alter  any  laws,  and  to  continue  together  for  the  space  of  an 
hour  being  commanded  by  a  justice  of  the  peace,  mayor,  sheriff, 
&c.  to  return. 

This  Act  was  only  temporary,  it  was  continued  till  the  last 
day  of  the  next  parliament  by  the  Stat.  7  Edward  VI.  c.  11, 
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and  was  repealed  altogether  by  the  Stat.  1  Mary,  sess.  2,  c.  12. 
It  will  be  observed  that  it  extended  to  the  King's  privy  council 
the  protection  of  the  law  of  treason.  It  was  under  its  provi- 
sions that  proceedings  were  taken  against  the  Duke  of  Somerset1. 
The  next  Statute  as  to  treason  is  the  5  and  6  Edward  VI. 
c.  11,  entitled  "An  Act  for  the  punishment  of  divers  kinds  of 
treason." 

It  is  as  follows  : 

"  I.  Forasmuch  as  it  is  most  necessary,  both  for  common 
Policy  and  Duty  of  the  Subjects,  above  all  Things  to  prohibit, 
restrain  and  extinct  all  manner  of  shameful  Slanders,  which 
might  grow,  happen,  or  arise  to  their  Sovereign  Lord  the 
King's  Majesty,  which  when  they  be  heard,  seen  or  understood, 
cannot  be  but  odible,  and  also  abhorred  of  all  those  Sorts  that 
be  true  and  loving  Subjects  if  in  any  point  they  may  do,  or 
shall  touch  his  Majesty,  upon  whom  dependeth  the  whole 
Unity  and  universal  Weal  of  this  Realm,  without  providing 
wherefore,  too  great  a  Scope  of  unreasonable  Liberty  should  be 
given  to  all  canckered  and  traiterous  Hearts,  and  the  King's 
loving  Subjects  should  not  declare  unto  their  Sovereign  Lord 
now  being,  which  unto  them  hath  been  and  is  most  both 
entirely  beloved  and  esteemed,  their  undoubted  Sincerity  and 
Truth. 

"  II.  Be  it  therefore  enacted  by  the  Assent  and  Consent 
of  our  Sovereign  Lord  the  King,  and  the  Lords  Spiritual  and 
Temporal,  and  the  Commons  of  the  present  Parliament  assem- 
bled, and  by  the  Authority  of  the  same,  that  if  any  Person  or 
Persons,  after  the  first  day  of  June  next  coming,  by  open 
Preachings,  express  Words  or  Sayings,  do  expressly,  directly 
and  advisedly  set  forth  and  affirm,  that  the  King  that  now  is, 
is  an  Heretick,  Schismatick,  Tyrant,  Infidel  or  Usurper  of  the 
Crown,  or  that  any  his  Heirs  or  Successors,  to  whom  the 
Crown  of  this  Realm  is  limited  by  Authority  of  Parliament 
holden  in  the  five  and  thirtieth  year  of  the  Reign  of  the  late 
King  Henry  the  Eighth,  being  in  lawful  Possession  of  the 
Crown,  is  an  Heretick,  Schismatick,  Tyrant,  Infidel  or  Usurper 
of  the  Crown,  that  then  every  such  Offender,  being  thereof 
duly  convicted  or  attainted  by  the  Laws  of  this  Realm,  their 
Abettors,  Procurers  and  Counsellors,  and  all  and  every  their 
Aiders  and  Comforters,  knowing  the  said  Offences,  or  any  of 
them  to  be  done,  for  his  or  their  such  first  Offence,  shall  lose 
and  forfeit  to  the  King  all  his  and  their  Goods  and  Chattels, 
and  also  shall  have  and  suffer  Imprisonment  of  his  and  their 

1  See  post,  p.  124. 
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Bodies,  at  the  King's  Will  and  Pleasure.  And  if  any  Person, 
beinij  once  convicted  or  attainted  of  any  of  the  said  Offences, 
•hall  after  his  said  Conviction  or  Attainder,  eftsoons  commit 
or  perpetrate  any  of  the  Offences  before  mentioned,  in  form 
aforesaid  committed,  and  shall  be  thereof  duly  convicted  or 
attainted  by  the  Laws  of  this  Realm,  that  then  every  such 
Ot lender  and  Offenders,  their  Abettors,  Procurers  and  Coun- 
sellors, and  all  and  every  their  Aiders  and  Comforters,  knowing 
the  said  Offences,  or  any  of  them  to  be  done,  for  his  or  their 
second  Offence  or  Offences,  shall  lose  and  forfeit  to  the  King 
the  whole  Issues  and  Profits  of  all  his  and  their  Lands,  Tene- 
ments and  other  Hereditaments,  Benefices,  Prebends,  and  other 
Spiritual  Promotions,  for  Term  of  the  Life  of  such  Offender  or 
Offenders,  and  shall  also  lose  and  forfeit  unto  the  King,  all  his 
and  their  Goods  and  Chattels,  and  also  suffer  during  his  and 
their  Lives,  perpetual  Imprisonment  of  his  and  their  Bodies. 

"III.  Provided  always,  that  such  of  the  said  Spiritual  Pro- 
motions as  shall  be  charged  with  Cure,  be  always  by  the  King's 
Majesty,  and  his  Heirs  and  Successors,  sufficiently  furnished  of 
a  Curate,  for  the  Discharge  of  the  same.  And  if  any  Person, 
being  two  Times  hereafter  convicted  or  attainted  of  any  of  the 
same  Offences,  in  Form  aforesaid  committed,  shall  after  the 
second  Conviction  or  Attainder,  eftsoons  commit  or  perpetrate 
again,  any  of  the  said  Offences,  in  Form  aforesaid,  and  be 
thereof  duly  convicted  or  attainted  by  the  Laws  and  Statutes 
of  this  Realm,  that  then  every  such  third  Offence  or  Offences, 
shall  be  deemed  and  adjudged  High  Treason,  and  the  Offender 
or  Offenders  therein,  their  Abettors,  Procurers,  and  Counsellors, 
and  all  and  every  their  Aiders  and  Comforters,  knowing  the 
said  Offences  or  any  of  them  to  be  done,  being  thereof  convicted 
or  attainted,  according  to  the  Laws  and  Statutes  of  this  Realm, 
shall  be  adjudged  and  deemed  high  Tray  tors,  and  shall  suffer 
Pains  of  Death,  and  lose  and  forfeit  all  their  Goods  and  Chat- 
tels, Lands  and  Tenements  whereof  he  or  they  shall  be  seised 
of  an  Estate  of  Inheritance,  in  his  or  their  own  right,  to  the 
King,  as  in  Cases  of  High  Treason. 

"IV.  And  be  it  further  enacted  by  the  Authority  aforesaid, 
That  if  any  Person  or  Persons,  at  any  Time  after  the  said  first 
Day  of  June  next  coming,  by  writing,  printing,  painting,  carv- 
ing, or  graving,  do  directly,  expressly,  and  advisedly  publish, 
set  forth  and  affirm,  that  the  King  that  now  is,  or  any  his 
Heirs  or  Successors  limited,  as  is  aforesaid,  is  an  Heretick, 
Bchismatick,  Tyrant,  Infidel  or  Usurper  of  the  Crown,  that 
tli  en  every  such  Offence  and  Offences  shall  be  deemed  and 
adjudged  High  Treason  and  the  Ofiender  or  Offenders,  their 
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Abettors,  Procurers  and  Counsellors  and  all  and  every  of  their 
Aiders  and  Comforters  knowing  the  said  Offences,  or  any  of 
them  to  be  done,  being  thereof  convicted  or  attainted,  according 
to  the  Laws  and  Statutes  of  this  Realm,  shall  be  deemed  and 
adjudged  high  Traytors,  and  shall  suffer  Pains  of  Death,  and 
lose  and  forfeit  all  their  Goods  and  Chattels,  Lands  and  Tene- 
ments to  the  King,  as  in  Cases  of  High  Treason. 

"  V.  And  be  it  further  enacted  by  the  Authority  aforesaid, 
That  if  any  Person  or  Persons,  after  the  said  first  day  of  June 
next  coming,  rebelliously  do  detain,  keep  or  withhold  from  our 
said  Sovereign  Lord,  his  said  Heirs  and  Successors,  any  of  his 
or  their  Castles,  Fortresses,  Fortilesses  or  Holds  within  this 
Realm,  or  in  any  other  the  King's  Dominions  or  Marches,  or 
rebelliously  keep,  detain,  or  withhold  from  the  said  King's 
Highness,  his  said  Heirs  or  Successors,  any  of  his  or  their 
Ships,  Ordinances,  Artillery  or  other  Munitions  or  Fortifica- 
tions of  War,  and  do  not  obediently  render  and  give  up  to  our 
said  Sovereign  Lord,  his  said  Heirs  or  Successors,  or  to  such 
Persons  as  shall  be  deputed  by  them  or  any  of  them,  such 
Castles,  Fortresses,  Fortilesses,  Holds,  Ships,  Ordinances,  Ar- 
tillery, or  other  Munitions  and  Fortifications  of  War,  rebel- 
liously kept  and  detained,  within  six  Days  next  after  they  shall 
be  commanded  by  our  said  Sovereign  Lord,  his  said  Heirs  or 
Successors,  by  open  Proclamation  under  the  Great  Seal,  the 
same  Proclamation  to  be  made  in  such  Place  and  order,  so  as 
the  Party  and  Parties  to  be  charged  by  this  Act,  may  conve- 
niently have  Notice  or  Knowledge  thereof :  That  then  every 
such  Person  or  Persons  so  offending  in  any  the  Premisses,  after 
the  said  first  day  of  June,  their  Abettors,  Procurers,  and 
Counsellors,  and  all  and  every  their  Aiders  and  Comforters 
knowing  the  said  Offences,  or  any  of  them,  to  be  done,  being 
lawfully  convicted,  of  the  rebelliously  keeping  and  detaining 
thereof,  according  to  the  Laws  and  Statutes  of  this  Realm, 
shall  be  adjudged  Traytors,  and  shall  suffer  Pains  of  Death, 
and  lose  and  forfeit  all  their  Goods  and  Chattels,  Lands  and 
Tenements,  unto  the  King,  as  in  Cases  of  High  Treason. 

"  VI.  And  over  that  it  be  enacted  by  the  authority  afore- 
said, That  if  any  of  the  King's  Subjects,  Denizens,  or  other,  do 
commit  or  practise  out  of  the  Limits  of  this  Realm,  in  any 
outward  Parts,  any  the  Offences  which  by  this  Act  are  made, 
or  heretofore  now  standing  in  Force,  have  been  made  Treason, 
That  then  such  Treasons,  whatsoever  they  be,  or  wheresoever 
<hey  should  happen  so  to  be  done  or  committed,  shall  be 
enquired  and  presented  by  the  Oaths  of  twelve  good  and  lawful 
Men,  upon  good  and  probable  Evidence  and  Witness,  in  such 
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Shin1  and  County  of  this  Realm,  and  before  such  Persons  as  it 
shull  please  the  King,  his  said  Heirs  or  Successors,  to  appoint 
Miniission  under  his  (Iivat  Si-al,  in  like  Manner  and  Form 
•  asons  committed  within  this  Realm  have  been  used  to 
l>e  enquired  of  ami  presented:  And  that  upon  every  Indict- 
in*  -nt  and  Presentment  founded  and  made  of  such  Treasons, 
and  c'Ttitied  into  the  King's  Bench,  like  Process  and  other  Cir- 
cunistam vs  shall  be  there  made  and  had  against  the  Offenders, 
as  if  the  same  Treason  so  presented  had  been  lawfully  found  to 
be  done  and  committed  within  the  Limits  of  this  Realm. 

••  VII.  And  that  all  Process  of  Outlawry  hereafter  to  be 
made  and  had  within  this  Realm,  against  any  Offenders  in 
Treason  being  Resiant  or  Inhabitant  out  of  the  Limits  of  this 
Realm,  or  in  any  the  Parts  beyond  the  Sea,  at  the  Time  of  the 
Outlawry  pronounced  against  them,  shall  be  as  good  and 
Hlt-ctual  in  tho  Law  to  all  Intents  and  Purposes,  as  if  any 
surh  Offenders  had  been  resident  and  dwelling  within  this 
Realm,  at  the  Time  of  such  Process  awarded,  and  Outlawry  pro- 
noun 

"VIII.  Provided  always,  and  be  it  enacted  by  the  Author- 
ity aforesaid,  That  if  the  Party  so  hereafter  to  be  outlawed, 
shall  within  one  Year  next  after  the  said  Outlawry  pronounced, 
or  .Judgment  given  upon  the  said  Outlawry,  yield  himself  unto 
the  ( 'hief  Justice  of  England  for  the  Time  being,  and  offer  to 
traverse  the  Indictment  or  Appeal  whereupon  the  said  Out- 
lawry .shall  be  pronounced,  as  is  aforesaid,  That  then  he  shall 
be  received  to  the  said  Traverse,  and  being  thereupon  found 
;ilty  by  the  Verdict  of  twelve  Men,  he  shall  be  clearly  ac- 
quitted ami  discharged  of  the  said  Outlawry,  and  of  all  Penal- 
Mi  I  Forfeitures  by  Reason  of  the  same,  in  as  large  and 
anisic  Manner  and  Form  as  though  no  such  Outlawry  had  been 
made  ;  any  Thing  therein  contained  to  the  contrary  in  any  wise 
Dotwithstandu 

k>  IX.     And  be  it  further  enacted  by  the  Authority  afore- 
said, That  every  Offender  or  Offenders,  being  hereafter  lawfully 
convict  of  any  Manner  of  High  Treason,  by  Presentment,  Con- 
tV»i.,n,  \Yrdict  or  Process  of  Outlawry,  according  to  the  due 
Coin-   and  Custom  of  the  Laws  of  this  Realm,  shall  lose  and 
to  the  King's  Highness,  his  Heirs  and  Successors  afore- 
said, all  such  Lands,  Tenements  and  Hereditaments  which  any 
such  (  Ml'ender  or  Offenders  shall  have  of  any  Estate  of  Inherit- 
ance in  his  own  Rhjht,  in  use  or  Possession  within  this  Realm 
Jand,  or  elsewhere  within  any  of  the  King's  Dominions, 
lime  of  any  such  Treasons  committed,  or  any  Time  here- 
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"  X.  And  it  is  further  enacted  by  the  Authority  aforesaid, 
That  no  Person  or  Persons  shall  in  any  wise  be  impeached  for 
any  of  the  Offences  abovesaid,  committed  only  by  open 
Preaching  or  Words,  unless  the  Offender  or  Offenders  be  thereof 
accused  within  three  Months  next  after  the  same  open  Preach- 
ing and  Words,  and  that  the  same  Accusation  or  Accusations 
be  had,  made  and  declared  to  one  of  the  King's  Council,  or  to 
one  of  the  King's  Justices  of  Assise,  or  else  to  one  of  the 
King's  Justices  of  the  Peace,  being  of  the  Quorum,  or  to  two 
Justices  of  the  Peace  within  the  Shire  where  the  same  Offence 
or  Offences  shall  happen  to  be  done  or  committed ;  any  Thing 
contained  in  this  Act  to  the  contrary  thereof  in  any  wise  not- 
withstanding. 

"XL  Provided  also,  and  be  it  declared  and  enacted  by  the 
Authority  aforesaid,  That  Concealment  or  keeping  Secret  of 
any  High  Treason,  be  deemed  and  taken  only  Misprision  of 
Treason,  and  the  Offender  therein  to  forfeit  and  suffer  as  in 
Cases  of  Misprision  of  Treason,  as  heretofore  hath  been  used ; 
any  Thing  above  mentioned  to  the  contrary  notwithstanding. 

"  XII.  Provided  always,  and  be  it  enacted  by  the  Authority 
aforesaid,  That  no  Person  or  Persons,  after  the  first  Day  of 
June  next  coming,  shall  be  indicted,  arraigned,  condemned, 
convicted  or  attainted  for  any  of  the  Treasons  or  Offences 
aforesaid,  or  for  any  other  Treasons  that  now  be,  or  hereafter 
shall  be,  which  shall  hereafter  be  perpetrated,  committed  or 
done,  unless  the  same  Offender  or  Offenders  be  thereof  accused 
by  two  lawful  Accusers ;  which  said  Accusers  at  the  Time 
of  the  Arraignment  of  the  Party  accused,  if  they  be  then  living, 
shall  be  brought  in  Person  before  the  Party  so  accused,  and  avow 
and  maintain  that  that  they  have  to  say  against  the  said  Party, 
to  prove  him  Guilty  of  the  Treasons  or  Offences  contained  in  the 
Bill  of  Indictment  laid  against  the  Party  arraigned,  unless  the 
said  Party  arraigned  shall  willingly,  without  Violence,  confess 
the  same :  Saving  to  every  Person  and  Persons,  their  Heirs 
and  Successors,  other  than  the  Offenders  and  their  Heirs, 
and  such  Person  and  Persons  as  claim  to  any  their  Uses,  all 
such  Rights,  Titles,  Interest,  Possessions,  Leases,  Rents,  Rever- 
sions, Offices  and  other  Profits,  which  they  or  any  of  them 
shall  have  at  the  Day  of  Committing  such  Treasons,  or  at  any 
Time  after,  in  as  large  and  ample  Manner  as  if  this  Act  had 
never  been  had  nor  made. 

"  XIII.  Provided  also,  and  be  it  enacted  by  the  Authority 
aforesaid,  That  the  Wife  or  Wives  whose  Husband  or  Hus- 
bands hereafter  shall  be  Attainted  of  Treasons  specified  in  this 
Act,  or  of  any  other  Treasons  whatsoever  they  be,  shall  in  no 
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wise  be  received  to  ask,  challenge,  demand,  or  have  Dower  of 
any  of  the  Lands,  Tenements  or  Hereditaments  of  any  the 
Person  or  Persons  to  be  attainted  of  Treason  as  is  aforesaid, 
during  the  said  Attainder  in  his  Force;  any  Thing  before 
mentioned  to  the  contrary  in  any  wise  notwithstanding." 

By  this  Act  the  Law  was  altered,  it  was  extended  (1)  with 
regard  to  offences  against  the  Succession,  reviving  some  of  the 
provisions  of  Henry  VIII.  's  reign.  (2)  It  extended  the  treason  of 
levying  war  by  making  withholding  the  King's  castles,  fortresses 
and  ships  treason ;  (3)  it  provided  that  if  these  treasons  were 
committed  out  of  the  realm  they  could  be  tried  here,  and  that 
an  outlawry  on  such  treason  against  an  offender  though  absent 
from  the  realm  at  the  time  it  was  pronounced  was  valid,  but  if 
the  offender  surrendered  within  a  year  of  the  outlawry  being  pro- 
nounced he  was  to  be  tried  in  the  ordinary  course.  (4)  Persons 
must  be  accused  within  three  months.  (5)  Wives  of  attainted 
traitors  lost  their  dower,  and  (6)  it  made  it  necessary  that  the  two 
witnesses  should  be  produced  and  examined  viva  voce  in  court. 

These  Acts  of  Edward  VL.'s  reign,  cruel  as  they  are  in  a 
great  degree,  yet  mark  a  new  point  of  departure  in  the  law  of 
treason.  Up  to  this  time  all  the  Acts  as  to  procedure  in  treason 
had  been  to  deprive  the  subject  of  some  rights  that  he  possessed 
at  Common  Law,  now  we  find  certain  rights  given  to  the  subject 
in  cases  of  treason  to  which  he  was  not  entitled  at  Common 
Law. 

The  trials  for  treason  in  this  reign  were  few.  The  rebellion 
in  Cornwall  in  1548,  brought  about  by  the  Duke  of  Somerset's 
attempt  to  enforce  conformity  to  the  new  religion,  and  in  which 
one  of  the  Royal  Commissioners,  William  Body,  was  murdered, 
was  put  down  and  some  twenty  persons  executed,  one  a  priest, 
in  Smithfield. 

Lord  Seymour,  of  Sudeley,  was  proceeded  against  in  Parlia- 
ment, and  formed  another  instance  of  an  execution  by  attainder 
without  trial. 

Lord  Wriothesley,  the  Chancellor,  made  out  a  commission 
under  the  great  seal  in  the  King's  name,  delegating  his  duties  as 
a  judge  of  the  Court  of  Chancery  to  the  Master  of  the  Rolls  and 
three  Doctors  of  Civil  Law,  and  for  this  he  was  turned  out  of  the 
office  of  Chancellor.  The  Council  considering  "  what  danger  might 
ensue  if  the  great  seal  of  England,  whereby  the  King  and  the 
realm  might  be  bound,  should  continue  in  the  hands  of  so  stout 
and  arrogant  a  person  as  durst  presume  at  his  will  to  act  with- 
out warrant."  In  itself  the  case  is  of  but  small  importance,  but 
it  is  important  in  its  bearing  on  subsequent  cases. 

The   Western  Rebellion  in   1549  was  so  serious  that  the 
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Rebellion  qf 
1549. 


Government  was  justified  in  using  every  possible  means  for 
putting  it  down  at  once.  Then  it  seemed  that  the  royal 
authority  over  the  West  of  England  would  be  lost.  Martial 
law  was  proclaimed.  Some  4,000  rebels  had  been  killed  in 
actual  fighting.  Arundel,  one  of  the  leaders,  who  had  been 
taken,  and  three  others,  were  executed  at  Tyburn,  and  Cornwall 
and  Devonshire  turned  over  to  the  tender  mercies  of  the  Provost 
Marshal. 

In  Norfolk  the  rebellion  was  put  down  in  the  same  way. 
The  two  great  leaders,  the  Kets,  were  hung,  the  one  in  chains 
on  Norwich  Castle,  the  other  from  the  church  tower  at 
Wymondham. 

In  Yorkshire  the  rebellion  was  put  down  more  easily,  and 
the  executions  do  not  seem  to  have  been  very  numerous. 

The  Duke  of  Somerset's  Case*. 

The  Duke  of  Somerset,  the  King's  uncle,  had  on  Henry's 
death  induced  the  Council  to  appoint  him  protector.  The  Com- 
mission appointing  him  gave  him, full  power  to  act,  "with  or  with- 
out the  assent  of  the  Privy  Council,  or  with  so  many  as  he  pleased 
to  call  to  his  assistance."  He  was  empowered  to  do  anything 
which  a  governor  of  the  King's  person  or  a  Protector  of  the 
realm  ought  to  do.  In  fact  his  power  was  almost  regal.  He  is 
not  incorrectly  described  in  a  private  Act  of  Parliament2  as  "the 
Right  Excellent  Prince  Edward,  Duke  of  Somerset."  How  he 
used  his  power  is  best  seen  from  the  history  of  England  from 
1547  to  1549.  That  he  intended  to  maintain  himself  in  power 
by  force  seems  clear,  but  when  he  found  it  useless  surrendered, 
and  in  October,  1549,  was  sent  to  the  Tower,  where  he  remained 
a  short  time.  When  Parliament  next  met  the  Statute  3  and  4 
Edward  VI.  c.  5  was  passed,  which  made  attempts  against  the 
Privy  Council  treason.  Probably  the  fear  of  such  designs  as 
Somerset  was  said  to  have  entertained  led  to  this.  Warwick, 
better  known  as  Northumberland,  was  now  the  leading  spirit 
at  the  Council.  He  feared  that  Somerset  should  recover  his 
place  and  power,  as  he  was  again  taking  an  active  part  in  busi- 
ness at  the  Council,  and  therefore  resorted  to  every  means  to  keep 
Somerset  from  power.  He  tried  to  procure  Gardiner's  pardon 
and  liberation.  It  was  refused.  When  the  old  Lady  Seymour, 
Somerset's  mother  and  the  King's  grandmother,  died,  an  oppor- 
tunity was  taken  to  pass  a  slight  upon  him.  Instead  of  allowing 
her  a  Court  funeral,  the  Council  not  only  dispensed  with  that,  but 
also  "did  specially  dispense  with  the  said  duke  wearing  of  doole 
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eith.r  uj»on  himself  or  upon  any  of  his  family,  or  the  continuing 
of  other  ]>ersonal  observances  such  as  heretofore  were  had  in 
solemn  use,  as  serving  rather  to  pomp  than  to  any  edifying." 
When  the  question  as  to  enforcing  Mary's  conformity  to  the 
new  ritual  was  before  the  Council,  Somerset  took  her  part,  and 
.serins  even  to  have  gone  further,  and  been  inclined  to  advocate 
a  general  toleration.  His  returning  popularity  caused  his 
enemies  at  the  Council  to  view  him  with  distrust.  On  the 
10  th  February,  1551,  evidence  was  taken  before  the  Council  as 
to  whether  one  Whalley  had  not  persuaded  divers  nobles  of  the 
realm  to  make  the  Duke  of  Somerset  Protector.  At  the  next 
meeting  he  denied  it,  but  the  Earl  of  Rutland  affirmed  it 
manifestly.  The  Council,  alarmed  at  this,  took  every  means  to 
thwart  Somerset.  A  friend  of  his,  Sir  Henry  Vane,  had  a 
dispute  as  to  a  right  of  common  with  Northumberland.  Vane 
was  sent  to  the  Tower.  In  April  Somerset  considered  his  life  was 
in  danger,  and  had  thoughts  of  leaving  London  and  raising  the 
Northern  counties  in  his  favour.  He  then  seems  to  have  thought 
of  calling  a  Parliament  by  proclamation,  and  getting  rid  of 
Northumberland.  A  plan  was  formed  by  him  and  Lord 
Arundel  to  arrest  Northumberland,  Northampton,  and  Herbert ; 
but  the  Duke  seems  to  have  thought  the  scheme  too  perilous,  and 
changed  his  mind.  In  October  something  of  this  reached 
Northumberland's  ears.  He  saw  that  if  he  was  to  be  su- 
preme, Somerset  must  be  got  rid  of,  and  he  took  his  steps 
accordingly. 

A  Sir  Thomas  Palmer  had  on  the  7th  of  October  given 
information  to  Northumberland  of  the  ideas  that  Somerset  had 
entertained.  Nothing  was  done  as  to  this  at  the  time,  but 
Somerset  felt  there  was  something  wrong.  On  the  16th  he  was 
at  the  Privy  Council  as  usual,  but  on  the  Nth  he  was  arrested  Arrest. 
and  sent  to  the  Tower,  as  were  also  Lord  Grey,  Sir  Ralph  Vane, 
Sir  Thomas  Palmer,  Sir  Thomas  Arundel,  and  some  others.  The 
day  the  Duchess  and  some  more  friends  of  Somerset 
followed.  November  was  occupied  in  taking  the  examination 
of  the  prisoners  in  the  Tower,  and  these  examinations  formed 
the  evidence  that  was  used  against  the  Duke  on  his  trial. 

Sir  Tlnima.s  1 'aimer,  who  had  first  betrayed  the  whole  matter  | 
to  Northumberland,  stated  in  his  first  examination  that  upon  St 
George's  Day  last  before,  the  Duke  of  Somerset,  being  upon  a 
journey  towards  the  North  in  case  Sir  William  Herbert  had  not 
assured  him  that  he  should  receive  no  harm,  would  have  raised 
the  people,  and  that  he  had  sent  the  Lord  Grey  before  to  know 
who  would  be  his  friends.  Also  that  the  Duke  of  Northumberland, 
the  Marquis  of  Northampton,  the  Earl  of  Pembroke,  and  Other 
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lords  should  be  invited  to  a  banquet,  and  if  they  came  with  a  base 
company  should  be  set  upon  by  the  way ;  if  strongly,  their  heads 
should  be  cut  off  at  the  place  of  their  feasting.  That  Sir  Ralph 
Vane  had  2,000  men  in  readiness  ;  Sir  Thomas  Arundel  had 
assured  the  Tower  and  Palmer  would  raise  London,  and  take  the 
great  seal ;  Seymour  and  Hammond  wait  upon  him  ;  and  all  the 
corps  of  the  Gendarmerie  should  be  slain.  Palmer  was  again 
examined,  and  enlarged  his  former  evidence.  On  his  second 
examination  he  said  that  the  Gendarmerie  upon  the  muster-day 
should  be  assaulted  by  2,000  men  under  Sir  Ralph  Vane,  and 
by  400  horse  of  the  Duke  of  Somerset's,  besides  his  friends 
who  would  stand  by  him,  and  besides  the  idle  people,  who 
were  thought  inclinable  to  take  his  part.  That  this  done,  he 
would  run  through  the  city  and  proclaim  liberty ;  raise  the 
apprentices  &c.,  and  in  case  his  attempt  did  not  succeed,  he  would 
go  to  the  Isle  of  Wight  or  to  Poole. 

The  Earl  of  Rutland  stated  that  the  Duke  had  made  himself 
a  party  for  getting  himself  declared  Protector  in  the  next 
Parliament. 

Crane,  on  being  examined  in  the  Tower,  confessed  that  all 
Palmer  stated  was  true,  and  added  that  Lord  Paget's  house  was 
the  place  where  the  nobility  were  to  be  invited  to  a  banquet 
and  to  have  lost  their  heads;  that  the  Earl  of  Arundel  was 
made  acquainted  with  the  conspiracy  by  Sir  Michael  Stanhope, 
who  was  a  messenger  between  them ;  that  the  thing  had  been 
done,  but  the  greatness  of  the  enterprise  caused  delays  and 
some  diversity  of  advice ;  and  also  that  the  Duke  of  Somerset 
once  feigning  himself  sick,  went  to  London  to  see  what  friends 
he  could  procure. 

Hammond  was  also  examined  in  the  Tower.  He  stated  that 
the  Duke  of  Somerset's  chamber  had  been  strongly  guarded  at 
night  by  many  armed  men. 

These  confessions  were  all  sworn  to  by  the  persons  making 
them  before  the  Privy  Council  and  the  greatest  part  of  the 
nobility.  The  deponents  were  also  made  to  add  that  what  they 
had  sworn  to  "was  without  any  kind  of  compulsion,  force,  envy, 
or  displeasure,  but  as  favourable  to  the  Duke  as  they  could 
swear  to  with  safe  conscience." 

Lord  Strange  also  voluntarily  gave  evidence.  He  said  the 
Duke  had  desired  him  to  move  the  King  to  take  to  wife  the 
Duke's  third  daughter,  Lady  Jane  Seymour ;  that  he  was  to  be 
the  spy  about  the  King,  to  advertise  the  Duke  when  any  of  the 
Council  spake  privately  with  him,  and  to  tell  him  what  they 
said. 

This  was  all  the  evidence  against  the  Duke.     It  will  be  seen 
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that  it  consisted  solely  of  the  evidence  of  two  servants  and  an 
informer,  a  man  who  had  been  in  the  Duke's  confidence,  but 
who  had  now  to  swear  enough  to  save  his  life.  Neither  Lord 
Rutland  nor  Lord  Strange's  evidence,  even  assuming  their  state- 
ments true,  could  support  an  indictment  for  treason.  It  will  be 
observed  that  the  witnesses  speak  of  a  past  design,  which  the 
Duke  was  said  to  have  abandoned.  The  voluntary  nature  of 
the  confessions  of  prisoners  in  the  Tower,  and  their  "favourable- 
ness "  to  the  prisoners,  with  a  Tudor  prince  on  the  throne  and 
tli«-  nick  in  the  dungeons,  are  open  to  some  doubt.  Assuming, 
however,  the  confessions  voluntary,  the  Duke  had  no  opportunity 
given  him  of  either  cross-examining  the  witnesses  or  explaining 
their  testimony.  A  series  of  questions  remain  which  were  ad- 
dressed to  the  Duke  himself.  The  answers,  if  they  ever  existed, 
have  been  lost ;  but  these  questions  seem  to  shew  that  the 
Government  doubted  the  evidence  of  their  own  witnesses,  as 
they  make  no  allusion  to  the  alleged  intended  assassination. 

Having  got  this  evidence,  the  Government  thought  they  had 
enough  to  convict  Somerset.  Towards  the  end  of  November 
the  Chancellor  was  directed  to  prepare  a  Commission  of  Oyer  and 
Terminer  under  the  great  seal,  appointing  the  Lord  Treasurer, 
the  Marquis  of  Winchester,  Lord  High  Steward,  "hoc  unica 
vice  tantum"  "for  the  hearing  and  determining  the  treasons  and 
felonies  committed  by  the  Duke  of  Somerset."  Twenty-six  lords 
were  summoned,  namely  the  Dukes  of  Suffolk  and  Northumber- 
land, the  Earls  of  Derby,  Bedford,  Huntingdon,  Rutland,  Bath, 
Sussex,  Worcester,  and  Pembroke ;  Viscount  Hereford  ;  Lords 
Abergavenny,  Audley,  Wharton,  Evers,  Latimer,  Bourough, 
Zouch,  Stafford,  Wentworth,  Darcy,  Stourton,  Windsor, 
Cromwell,  Chobham,  and  Bray.  It  will  be  seen,  from  the 
composition  of  the  Court,  that  Somerset's  chance  of  escape,  or 
even  of  a  fair  trial,  was  small.  Northumberland,  his  greatest 
enemy  and  rival,  was  there  ;  so  were  Northampton,  Rutland,  one 
of  the  witnesses  against  him,  and  Pembroke,  against  whom  he 
was  alleged  to  have  plotted. 

On  the  30th  of  November  the  Lords  who  were  to  be  the 
Judges  went  to  the  Tower,  the  witnesses  Palmer,  Crane,  and 
Hammond  had  their  confessions  read  over  to  them  and  swore 
they  were  true.  On  the  next  day,  Dec.  1,  the  Court  sat  in 
Westminster  Hall ;  at  9  a.m.  the  prisoner  was  brought  to  the 
bar.  The  indictment  against  him  was  as  follows  : 

London'  ss 

Inquisitio  capt'  fuit  apud  Guihald'  Civitat'  London  die 
Sabbathi  videlicet  vicessimo  primo  die  Novembris  anno  regni 
domiui  Edwardi  nupcr  regis  Anglie  sexti  quinto,  coram  Ri- 
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chardo  Dobbes  tune  Majore  Civitat'  London  ac  aliis  Justiciariis 
&  Commissioniariis  per  sacramentum  duodecim  &c.  qui  dixe- 
runt  super  sacramentum  suum  quod  Edwardus  Dux  Somers' 
nuper  de  Sion  in  Comitat'  Middlesex'  Deum  pre  oculis  suis 
non  habens  sed  instigatione  Diabolica  seduct'  &  debit'  legiantie 
sue  minime  ponderans  apud  Holborne  in  parochia  Sancti 
Andree  intra  civit'  London'  vicessimo  die  Aprilis  anno  regni 
dicti  nuper  regis  Edwardi  sexti  quinto  supradicto  &  diversis 
diebus  &  vicibus  antea  £  postea  false  malitiose  &  prodotorie  per 
apertum  factum  circumivit  compassavit  &  imaginavit  cum 
diversis  aliis  personis  predictum  nuper  Regem  Edwardum 
sextum  de  statu  suo  Regali  deponere  &  deprivare  necnon  ex 
injuria  sua  propria  persona  Regalem  ipsius  nuper  Regnis 
natural'  &  supremi  domini  absq.  authoritate  aliqua  sibi  per 
ipsum  nuper  Regem  dat'  sive  concessa  in  solam  gubernationem 
predicti  nuper  Ducis  habere  et  retinere  ac  ad  voluiitatem  ejus- 
dem  nuper  Ducis  regere  &  tractare  ac  etiam  omnia  et  singula 
dominia  negotia  authoritatesque  Regias  hujus  regni  Anglie  ad 
libit'  ipsius  nuper  Ducis,  ordinare  &  uti  adtunc  &  ibidem  arro- 
gant' false  malitiose  &  proditorie  compassavit  &  imaginavit  Et 
ulterius  juratores  praedicti  presentabant  quod  idem  nuper  Dux 
Somers'  ad  suam  proditioriam  intentionem  perimplend'  &  pro- 
ficiend'  ex  malitia  sua  prsecogitat'  seipsum  simul  cum  Michaele 
Stanhope  nuper  de  Beddington  in  comitat'  Sur'  Milit'  Milone 
Patriche  nuper  de  London  Milit'  Thorn'  Holcroft  nuper  de 
London  Milit'  Francesco  Newdigate  nuper  de  London  gene- 
ros'  ac  cum  diversiis  aliis  personis  ad  numerum  centum  per- 
sonarum  jurator'  predictis  ignot'  in  forcibili  modo  ac  eorum 
propriis  authoritatibus  ad  intentionem  capiend'  &  imprisonand' 
prenobilem  Johannem  nuper  Ducem  North umberl'  adtunc 
Comitem  Warr'  unum  de  Privat'  concilio  dicti  nuper  ~egis 
tune  existen'  adtunc  &  ibidem  illicite  false  malitiose  &  prodo- 
torie assemblaverunt  ipsisque  modo  et  forma  predictis  illicite 
voluntarie  &  malitiose  assemblat'  ad  perimplend'  &  exequend' 
falsam  &  proditoriam  intentionem  suam  predictam  false  volun- 
tarie malitiose  &  proditorie  ad  tune  &  ibidem  per  spatium 
duarum  horarum  &  amplius  iiisimul  continuaverunt  &  reman- 
serunt  contra  legiantiam  suam  debitam  &  contra  pacem  dicti 
nuper  Regis  coronam  &  dignitatem  suas  ac  contra  formam 
diversorum  statutorum  in  hujusmodi  causa  nuper  edit'  &  pro  vis' 
Et  ulterius  juratores  predicti  presentabant  quod  predictus 
Edwardus  nuper  Dux  Somers'  Deum  pre  occulis  suis  non 
habens  sed  instigatione  Diabolica  seduct'  vicessimo  die  Maii 
anno  regni  dicti  nuper  Regis  Edwardi  sexti  quinto  supradicto 
&  diversis  aliis  diebus  &  vicibus  antea  &  postea  apud  Hoi- 
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in  ]>rnli< -t;i  panu-hia  Santi  Anclree  infra  Civitat'  London 

it    ajuul   divrrsji   ali:i    loca   infra    Civitat'  London    predictam 

iV Ion  in-   m   t'rlo  dicti  nuper  Regis  per  aperta  verba  &  facta 

r.ivit   nit.vit .  A-   in.stiiravit  complurim'  subdit'   dicti    nuper 

ad  iiiMirgendum  &  apertam  rebellionem  &  insurrectionem 

infra  hoc  rc^num  Anglie  movend'  contra  ipsum  nuper  Regem 

£  ad tu in-  A:  ilii<l< 'in  felonice  ad  capiend'  &  imprisonand'  predic- 

t in n  pivnobiT  Johannem  nuper  Ducem  Northumberland  tune 

I  'on  tit'  \Var\\ic'  de  Privat'  concilio  dicti  nuper  Regis  adtunc 

11'  contra  paivm  i]»sius  nuper  Regis  coronam  &  dignitatem 

isuas  ac  contra  formam  statuti  in  liujusmodi  causa  editi  &  provis'." 

To  these  charges  (1)  that  he  had  designed  to  have  seized 
tin1  Ki im's  person  and  so  to  have  governed  all  affairs.  (2)  That 
hr,  with  100  others,  intended  to  have  imprisoned  Northumber- 
land, and  (3)  that  he  had  designed  to  have  raised  an  insurrec- 
tion in  the  city  of  London,  the  Duke  pleaded  Not  guilty. 

The  depositions  of  Palmer,  Crane  and  Hamond  were  then 
ivad,  and  on  them  the  counsel  for  the  Crown  relied  as  esta- 
blishing their  case. 

The  Duke,  who  does  not  seem  to  have  had  counsel  to  argue 
the  points  of  law,  only  answered  as  to  the  facts.  He  denied 
he  had  ever  intended  to  have  killed  Northumberland,  or  to 
have  raised  a  rebellion  in  the  North,  but  admitted  having 
spoken  about  it.  The  design  of  destroying  the  gendarmerie  was, 
he  said,  absurd ;  how  could  he  with  a  small  troop  destroy  a 
body  of  900  men  well  armed  and  drilled  ?  He  never  designed 
an  insurrection  in  London :  it  was  true  he  had  a  guard  at  his 
chamber,  but  it  was  with  no  evil  design,  as  appeared  from  the 
fact  that  when  he  had  the  opportunity  of  resisting  he  did  not 
do  so,  but  on  his  arrest  surrendered  without  resistance.  He 
denied  that  the  confessions  of  the  witnesses  were  true,  and 
asked  that  they  might  be  brought  face  to  face  with  him.  Ho 
especially  said  that  Palmer's  story  was  untrue,  and  that  Palmer 
trut  hlr>s  villain.  Lord  Strange  came  forward  and  gave 
his  evidence  that  the  Duke  tried  to  persuade  him  to  get  the  King 
to  quarrel  with  France  and  marry  Lady  Jane  Seymour.  This 
fc>um«TM-i  stoutly  denied,  but  Strange  as  stoutly  asserted. 

The  counsel  for  the  Crown  then  replied,  and  argued  that 
by  law  to  assemble  men  with  intent  to  kill  the  Duke  of 
Northumberland,  was,  by  the  Stat.  3  and  4  Edward  VI.  c.  11, 
treason.  That  to  raise  London  or  the  northern  parts  of  the 
rralm  was  treason.  That  to  have  men  about  him  to  resist 
his  arrest  was  felony,  that  to  assault  the  lords,  or  desire  their 
draths  was  felony,  and  that  the  evidence  proved  that  the  Duke 
had  been  guilty  of  all  these. 

s.  T.    i.  9 
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The  Peers  withdrew  to  consider  the  matter.  The  Duke  of 
Suffolk  urged  that  no  contention  among  private  subjects  should 
on  any  account  be  held  High  Treason.  The  point  was  then 
raised  that  Northumberland,  Northampton  and  Pembroke 
ought  not  to  vote,  as  the  Duke  was  charged  with  practices 
against  them.  Northumberland  said  he  would  never  consent  to 
any  practice  against  himself  being  held  to  be  treason.  The  ob- 
jection as  to  the  Lords  voting  was  got  over  by  the  assertion  that 
no  challenge  lay  in  the  case  of  a  peer  of  the  realm.  After 
great  difference  of  opinion  and  debate  the  Lords  resolved  that 
Somerset  was  not  guilty  of  Treason.  But  the  majority  of  them 
were  in  favour  of  a  verdict  of  guilty  on  the  charge  of  felony. 
This  was  quite  sufficient  for  Northumberland's  purpose,  the 
punishment  of  felony,  equally  with  treason,  being  death.  The 
Lord  High  Steward  then  sentenced  the  Duke  to  be  hanged. 
The  sentence  was  changed  into  beheading,  and  on  the  22nd  of 
Jan.,  1552,  the  Duke  was  beheaded  on  Tower  Hill. 

The  trial  of  the  Duke  has  often  been  denounced  not  only 
on  legal  grounds,  but  also  because  the  conviction  was  obtained 
on  false  evidence.  As  to  the  legal  objections,  they  are  thus 
given  by  Lord  Coke1:  "It  doth  manifestly  appear  that  the 
truth  concerning  this  nobleman's  attainder  and  execution  in 
divers  things  is  contrary  to  the  vulgar  opinion,  and  some  of 
our  Chronicles,  and  in  some  points  contrary  to  Law.  1st.  That 
for  felony  made  by  the  said  Act  he  could  not  have  had  his 
clergy,  for  clergy  in  that  case  is  expressly  ousted  by  the  said 
Act.  2.  That  he  was  not  indicted  for  going  about  &c.  the 
death  of  the  Earl  of  Warwick  then  of  the  King's  Privie 
Counsel,  but  only  for  his  taking  or  imprisonment,  and  there- 
fore could  not  be  indicted  upon  the  Statute  3  Henry  VII. 
c.  14  as  some  have  imagined.  3.  That  the  Indictment  is 
altogether  insufficient,  for  it  pursueth  not  the  words  or  matter 
of  the  said  branch  of  the  said  Act,  as  by  comparing  of  them  it 
manifestly  appeareth  which  (we  being  desirous  that  truth  may 
appear  in  all  things)  we  have  added  for  the  advancement  of 
truth.  4.  That  being  attainted  of  felony  he  could  not  by 
Law  be  beheaded  as  we  elsewhere  have  shewed,  and  this  Act  that 
created  the  felony  saith  that  such  felon  shall  suffer  such  execu- 
tion of  death  as  in  the  case  of  felony.  5.  Lastly  the  whole 
Act  was  justly  holden  to  be  a  doubtful  and  dangerous  Statute, 
and  therefore  was  deservedly  repealed  after  the  fall  of  the 
Duke.  See  the  preamble  to  the  Statute  of  Subsidies  of  7 
Edward  VI.  c.  12." 

i  Inst.  3.  13. 
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As  regards  the  charge  of  treason,  it  is  said  that  the  overt  act 
is  laid  too  generally,  and  as  to  Clergy,  it  is  usually  said  that  the 
Duke  should  have  demanded  it,  and  as  he  did  not  it  was  not 
granted  to  him;  but,  as  Lord  Coke  observes,  Clergy  was  ex- 
|uv>sly  taken  away  under  the  Act  3  and  4  Edward  VI.,  c.  5. 
Not  only  therefore  did  the  Duke  of  Somerset's  case  lead  to  the 
repeal  of  that  Statute,  but  it  also  led  to  the  provision  in  the 
Statute  5  and  6  Edward  VI.  c.  11  that  in  cases  of  treason 
there  should  be  not  only  two  witnesses  but  also  that  they 
should  be  examined  in  open  court. 

As  to  the  objection  on  the  evidence,  Palmer's  testimony 
was  the  evidence  that  really  affected  him,  and  as  to  the  truth 
of  Palmer's  evidence,  great  doubt  exists.  The  facts  upon 
which  this  doubt  is  based  are  these:  After  Northumberland's 
execution  in  the  next  reign,  Simon  Renard,  the  Imperialist 
Ambassador  here,  writing  to  Charles  V.,  says  that  before  going 
to  the  scaffold,  Northumberland  asked  for  an  interview  with 
Somerset's  sons. 

"Au  quels  il  crya  mercy  de  1'injustice  qu'il  avoit  faict  a 
leur  Pere  Protecteur  de  1'Angleterre  congnoissant  avoir  pro- 
cur6  sa  mort  &  tort  et  faulsement.  Palmer  avant  son  mort 
confesse  que  1'escripture  et  1'accusation  qu'il  advouche  et  main- 
tint  centre  le  feu  Protecteur  estoit  fausse  fabricquee  par  le  diet 
due  (de  Northumberland)  et  advoue  par  luy  a  la  requeste  du 
diet  due.  Et  y  a  d'estranges  loix  par  de  ca  sur  le  faict  d'accu- 
sation  que  ce  peult  faire  par  deux  temoings,  encores  qu'ils 
deposent  singulierement  et  diversement1." 

If  this  story  is  true  then  there  can  be  no  doubt  that 
Somerset  was  murdered;  in  favour  of  it  was  the  popular  belief 
of  the  time,  and  the  fact  that  Palmer  was  pardoned;  against  it 
the  fact  that  it  rests  on  the  evidence  of  a  letter  written  by  a 
foreigner  of  a  rumour  he  had  heard  here,  not  at  the  time  of 
Somerset's  death  but  at  that  of  Northumberland's,  when  any- 
thing that  could  be  raked  up  against  him  was  eagerly  done. 
Somerset,  be  it  remembered  had  been  in  favour  of  toleration  to 
Mary,  and  it  would  be  thought  pleasing  to  the  Queen  that  he 
should  lie  praised  at  the  expense  of  a  newly  executed  traitor. 
Northumberland's  character  was  such  that  there  is  nothing 
improbable  in  the  story  on  that  ground. 

It  was  said  that  the  Duke's  estates  were  illegally  forfeited, 
as  entailed  estates  were  not  forfeitable  for  felony,  but  only  for 
treason.  A  special  Act,  5  Edward  VI.,  "An  Act  touching  the 
limitation  of  the  late  Duke  of  Somerset's  lands,"  however,  was 

1  MS.  Kecord  Office,  cited  by  Froude,  v.  36. 


1561. 

Duke  of 

Somereeft 

case. 

Questions  on 
the  charge 
of  treason. 


Question  as 
to  truth  of 
Palmer's 

evidence. 


Renard' * 
letter. 


Forfeiture. 


132 


State  Trials. 


passed,  to  deprive  his  son  of  the  estates  and  titles.  Queen 
Elizabeth  created  the  son  Earl  of  Hertford,  and  in  1660  the  Act 
of  Edward  VI.  was  repealed:  and  thereupon  the  Earl's  grand- 
son became  Duke  of  Somerset. 

With  regard  to  the  other  persons  arrested  with  Somerset, 
Vane,  Partridge,  Stanhope  and  Arundel  were  tried  and  con- 
victed, but  the  Crown  had  greater  difficulty  than  usual  in 
securing  convictions.  When  Sir  Thomas  Arundel  was  tried, 
the  Jury  were  locked  up  on  a  January  day  for  twenty-four 
hours,  without  fire,  food,  or  drink,  before  they  would  agree  to  a 
verdict  of  guilty:  at  last  "perjury  was  enforced  by  torture," 
and  Arundel  convicted.  This  shews  that  the  popular  feeling 
was  against  Northumberland,  such  difficulty  in  procuring  a 
conviction  is  but  rarely  met  with  in  trials  for  treason  under 
the  Tudors.  All  four  were  executed;  all  four  died  protesting 
their  innocence.  Palmer,  Crane  and  Hamond  had  earned 
their  pardon  by  giving  evidence  and  they  received  it.  The 
other  persons  who  were  arrested  were  soon  afterwards  liberated. 

Change  of  the  Succession  by  Edward  VI. 

No  act  of  the  Tudor  princes  shews  better  than  this  the 
exalted  notions  they  entertained  of  their  power.  That  a  boy 
of  sixteen  could  set  aside  an  Act  of  Parliament  and  a  solemn 
settlement  of  the  Crown  and  impose  on  the  country  as  a  sove- 
reign the  person  he  thought  fit  to  select,  furnishes  convincing 
proof  that  the  Tudor  princes  did  not  in  the  least  recognise  their 
real  position  as  constitutional  sovereigns.  Edward  during  the 
spring  of  1553  began  to  shew  signs  of  ill  health  that  caused  great 
disquietude.  He  had  been  ailing  all  through  the  winter:  in 
the  previous  year  he  had  been  too  ill  "of  the  measles  and 
small-pox "  to  dissolve  Parliament  in  person,  he  however  rallied 
sufficiently  in  the  spring  to  open  Parliament  in  person  on  the 
1st  March  and  to  dissolve  it  on  the  31st.  Immediately  after 
that  he  went  to  Greenwich  and  never  left  it  alive.  Before 
April  was  over  it  was  considered  he  was  dying,  and  the 
people  were  looking  forward  to  Mary  as  their  next  sovereign. 
It  is  true  that  no  Queen  had  yet  reigned  in  England,  but  the 
fact  that  a  Queen  might  reign  was  distinctly  recognized  by 
Statute1,  and  for  lack  of  a  male  heir  to  the  crown  the  people 
were  disposed  to  accept  a  Queen. 

Another  question  remained;  although  by  the  Act  35  Henry 
VIII.  c.  1,  the  right  of  succession  had  been  assured  to  Mary, 
yet  by  law  Mary  was  illegitimate,  and  would  the  English  sub- 

i  See  25  Henry  VIII.  c.  22,  ante  p.  52. 
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in  it  to  an  illegitimate  princess  for  their  sovereign]  Again, 
Mary  was  a  Catholic:  this  however  rather  told  in  her  favour, 
the  Protestants  had  so  disgusted  the  ordinary  quiet  English 
people  by  their  excesses  and  persecutions  that,  although  the 
Ki i^li-sh  were  not  perhaps  prepared  to  return  to  the  supremacy 
of  tho  Pope,  they  were  prepared  to  return  to  communion  with 
Rome. 

Such  being  the  state  of  things,  the  position  of  the  parties 
will  be  best  seen  by  the  table  on  the  next  page: — 

It  will  there  be  seen  that  the  hereditary  heiress  of  the 
House  of  Tudor  was  the  infant  Queen  of  Scotland,  the  future 
Queen  of  France,  the  hereditary  enemy  of  England,  an  alien 
and  a  Catholic. 

Besides  Mary  Stuart,  there  were  only  five  persons,  Mary, 
Elizabeth  and  the  three  Greys,  who  could  succeed :  all  were 
women,  two  were  illegitimate  so  far  as  law  could  make  them, 
and  one  of  these  two  was  a  Catholic.  Jane  Grey  was  legitimate 
and  Protestant  and  in  every  way  unexceptionable,  and,  if  Mary 
and  Elizabeth  died  without  heirs,  the  Crown  would,  under  the 
law  as  it  stood,  and  Henry's  Will,  go  to  her  as  of  right. 

But  to  give  it  to  Lady  Jane  at  once,  it  was  necessary  not 
only  to  set  aside  Henry's  Will  but  also  an  Act  of  Parliament1, 
an  Act  which  had  declared  it  high  treason  in  anyone  doing  any 
thing  tending  to  the  interruption  of  the  succession  and  the 
estates  thereby  limited,  and  that  Act  had  been  expressly  con- 
firmed by  a  Statute  of  Edward's  own2. 

So  matters  stood  in  April,  while  Edward  was  dying  at 
Greenwich :  about  the  end  of  the  month,  it  was  announced  that  a 
marriage  was  about  to  take  place  between  the  fourth  son  of  the 
Duke  of  Northumberland,  Lord  Guildford  Dudley,  and  Lady 
Jane  Grey. 

During  May  Edward  became  worse :  at  the  end  of  the 
month,  on  the  25th,  the  Lady  Jane  Grey  was  married  to  Lord 
Guildford  Dudley.  In  the  beginning  of  June  Edward  was, 
by  Northumberland's  instigation,  induced  to  consider  the  suc- 
cession and  to  draw  up  the  following  paper,  which  he  called  his 
device  for  the  succession : — 

"For  lack  of  issue  male  of  my  body  to  the  issue  male  coming 
of  the  issue  female  as  I  have  often  declared  To  the  Lady  Fran- 
(•••s's  heirs  males  for  lack  of  it  if  she  have  any  such  issue 
before  my  death  to  the  Lady  Jane's  heirs  males  To  the  Lady 
Catherine's  heirs  males  To  the  Lady  Mary's  heirs  males  To  the 
heirs  males  of  the  daughters  which  she  shall  have  hereafter 

1  35  Henry  VHI.  c.  1 ;  ante  p.  62. 
*  1  Ed.  VJL  c.  12,  sec.  9;  ante  p.  114. 
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Then  to  the  Lady  Margaret's  heirs  males  For  lack  of  such  UBH6 
to  tlu>  heirs  males  of  the  Lady  Jane's  daughters  To  the  heirs 
males  of  the  Lady  Catherine's  daughters  and  so  forth  till  you 
come  to  the  Lady  Margaret's  daughters'  heirs  males. 

"If  after  my  death  the  heir  male  be  entered  into  18  years 
old  then  he  to  have  the  whole  rule  and  governance  thereof 
But  if  he  be  under  18  then  his  mother  to  be  governor  until  In- 
enter  18  years  old  but  to  do  nothing  without  the  advice  and 
agreement  of  6  parcel  of  a  council  to  be  appointed  by  my  last 
will  to  the  number  of  20.  If  the  mother  die  before  the  heir 
enter  into  18  the  realm  to  be  governed  by  the  Council,  provided 
that  after  he  be  14  years  all  great  matters  of  importance  be 
opened  to  him. 

"  If  I  die  without  issue,  and  there  were  none  heirs  male  then  the 
Li nl ii  Frances  to  be  Governess  Regent.  For  lack  of  her  then  her 
eldest  daughters  and  for  lack  of  them  the  Lady  Margaret  to  be 
Governess  after  as  is  aforesaid  till  some  heir  male  is  bom  and 
then  the  mother  of  that  child  to  be  Governess.  And  if  during  the 
rule  of  t/ie  Governess  there  die  4  of  the  Council  then  shall  she  by 
her  letters  call  an  assembly  of  the  council  within  one  month  fol- 
lowing and  choose  4  more  wherein  she  shall  Jiave  3  voices  but 
after  her  death  the  1 6  shall  choose  among  tJiemselves  till  the  lieir 
come  to  16  years  old  and  then  he  by  their  advice  shall  choose  them\" 
From  this  it  is  clear  that  Edward's  object  was  to  prevent 
there  being  a  female  sovereign,  and  that  he  was  far  from 
expecting  that  before  six  weeks  were  over  his  hope  of  issue 
would  be  gone  for  ever.  Acting  on  some  advice,  probably 
Northumberland's,  though  there  is  no  direct  evidence  of  the 
fact,  Edward  altered  his  device.  He  was  told  that  for  him 
there  was  no  hope  of  issue,  and  he  then  proposed  that  the 
Crown  should  go,  if  Lady  Jane's  mother  had  not  a  son  before 
his  death,  to  Lady  Jane  and  her  heirs  males,  thereby  recog- 
nizing a  female  sovereign,  the  very  thing  his  device  was 
intended  to  avoid.  The  device  was  submitted  to  the  Council, 
and  they  seem  not  to  have  relished  the  risk  of  the  penalties 
of  treason  to  gratify  a  dying  King  and  an  ambitious  statesman. 
Lord  Arundel  stated  that  the  power  of  altering  the  succession 
had  been  only  given  to  Henry  VIII.  under  exceptional  circum- 
stances, by  the  authority  of  a  Statute;  that  a  prince  under  age 
and  unauthorized  could  not  set  aside  Acts  of  Parliament  as  it 
pleased  him.  Northumberland  promised  a  Parliament  should 
be  at  once  called  to  sanction  the  change,  and  the  legality  of  the 
step  should  be  decided  by  the  Judges. 

1  "Queen  Jane  and  Queen  Mary."    Appendix.     The  words  in  italics 
are  struck  out  of  the  revised  copy. 
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On  the  12th  June,  the  Lord  Chief  Justice  Montague,  Sir 
Thomas  Bromley,  Sir  John  Baker,  and  the  Attorney-  and 
Solicitor-General  were  sent  for  to  Greenwich,  the  device  was 
read  to  them  in  the  King's  presence,  and  he  ordered  them  to 
embody  its  terms  in  Letters  Patent  under  the  Great  Seal. 
Tie  Judges  unanimously  declared  that  they  could  not  do  so, 
that  the  Letters  Patent  would  be  invalid  against  an  Act  of 
Parliament.  Edward  insisted  that  the  Letters  Patent  should  be 
drawn  up  at  once.  The  Judges  retired.  On  the  1 5th  June,  they 
again  appeared  before  the  Council  at  Greenwich,  and  stated 
that  they  would  be  guilty  of  treason  if  they  made  out  the 
Letters  Patent.  Northumberland  was  so  violent  that  the 
Judges  left  in  fear.  The  next  day  they  attended  again  and 
were  taken  into  the  King's  room,  Edward  asked  for  the 
Letters  Patent.  Montague  said  they  were  not  made  out.  The 
King  asked,  why1?  The  Chief  Justice  said  because  they  would 
be  useless  without  an  Act  of  Parliament.  The  King  said  he 
would  call  a  Parliament.  Montague  asked  that  the  matter 
might  be  deferred  till  then.  The  King  refused  and  said  it 
must  be  done  at  once.  The  Judges  then  asked  for  special 
instructions  in  writing,  and  a  pardon  if  it  turned  out  that 
their  obedience  to  the  King  should  prove  to  be  treason,  and 
thereupon  they  drew  up  the  following  Letters  Patent : — 

"Edward  the  Sixth  by  the  grace  of  God  King  of  England 
France  and  Ireland  Defender  of  the  faith  and  the  Church  of 
England  and  also  of  Ireland  in  each  the  supreme  head  To  all 
our  nobles  and  other  our  good  loving  faithful  and  obedient 
subjects  greeting  in  our  Lord  God  everlasting.  For  as  much  as  it 
hath  pleased  the  goodness  of  Almighty  God  to  visit  us  with  a 
long  and  Aveary  sickness  whereby  we  do  feel  ourself  to  be  with 
the  same  partly  grown  into  some  weakness,  albeit  not  doubting 
in  the  grace  and  goodness  of  God  but  to  be  shortly  by  his  mighty 
power  restored  to  our  former  health  and  strength  and  to  live 
here  in  this  transitory  world  and  life  such  and  so  long  time  as  it 
shall  please  God  to  stand  with  his  most  godly  providence  and 
determination  whenever  we  do  with  all  our  heart  most  humbly 
wholly  and  clearly  submit  ourself  and  willing  now  to  our  re- 
membrance how  necessary  a  thing  it  is  to  have  the  estate  of  the 
Imperial  Crown  of  this  our  noble  realms  of  England  and  Ireland 
and  our  title  of  France  and  the  dominions  and  marches  of  the 
same  to  be  so  continued  and  preserved  as  the  same  be  not  destitute 
of  such  a  head  and  governor  as  shall  be  apt  and  meet  to  rule 
and  govern  the  same  our  realms  and  other  dominions  for  the 
quiet  preservation  of  the  commonwealth  of  our  good  loving  and 
faithful  subjects  which  said  Imperial  Crown  together  with  all 
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(lie  titles  honours  preeminences  and  hereditaments  thereunto 
beloiiijmi:  did  lawfully  descend  and  come  by  good  faith  right  and 
lawful  title  and  course  of  inheritance  in  fee  simple  to  our  late 
and  most  dear  father  of  worthy  memory  King  Henry  VIII. 
beiii.Lj  lawful  and  true  inheritor  thereof  in  fee  simple  by  the 
ancient  laws  statutes  and  customs  of  this  realm  and  notwith- 
standing that  in  the  time  of  our  said  late  father  that  is  to  say 
in  the  35th  year  of  his  reign  there  was  then  one  Statute 
made  entitled  "an  Act  concerning  the  establishment  of  the 
K  in^'s  Majesties  succession  in  the  Imperial  Crown  of  this  realm" 
whereby  it  is  enacted  that  in  case  it  should  happen  our  said 
late  father  and  we  then  being  his  only  son  and  heir  apparent 
to  decease  without  heir  of  his  body  lawfully  begotten  to  have 
and  inherit  the  said  Imperial  Crown  and  other  of  our  said  late 
father's  dominions  according  and  in  such  manner  and  form  as  in 
the  said  Act  made  in  the  said  35th  year  is  declared  that  then 
the  said  Imperial  Crown  and  all  other  the  premises  specified  in 
the  said  Act  should  be  to  the  Lady  Mary  by  the  name  of  the 
Lady  Mary  our  said  late  father's  daughter  and  to  the  heir  of  the 
body  of  the  said  Lady  Mary  lawfully  begotten  with  such  con- 
ditions as  by  our  said  father  should  be  limited  by  letters  patent 
under  his  great  seal  or  by  his  last  will  in  writing  signed 
with  his  hand  and  for  default  of  such  issue  the  said  Imperial 
Crown  and  other  the  premises  should  be  to  the  Lady  Elizabeth 
by  the  name  of  the  Lady  Elizabeth  our  said  late  father's  second 
daughter  and  to  the  heirs  of  the  body  of  the  said  Lady  Elizabeth 
lawfully  begotten  with  such  conditions  as  by  our  said  late  father 
should  be  limited  by  his  letters  patent  under  his  great  seal  or 
by  his  last  will  in  writing  and  signed  with  his  hand  as  to  the 
said  Act  made  in  the  said  35th  year  of  our  said  late  father's 
reign  and  amongst  divers  sundry  and  other  things  and  provisions 
therein  contained  more  plainly  and  at  large  it  doth  and  may 
appear  and  forasmuch  as  the  said  limitation  of  the  said  Imperial 
Crown  of  this  realm  being  limited  by  the  authority  of  Parlia- 
ment as  is  aforesaid  to  the  said  Lady  Mary  and  Lady  Elizabeth 
being  illegitimate  and  not  lawfully  begotten  forasmuch  as  the 
marriage  had  between  our  said  late  father  and  the  Lady 
Catharine  mother  to  the  said  Lady  Mary  was  clearly  and  law- 
fully undone  and  separation  between  them  had  by  sentence  of 
divorce  according  to  the  ecclesiastical  laws  and  likewise  the 
marri.Mire  had  between  our  said  late  father  and  the  Lady  Anne 
mother  to  the  said  Lady  Elizabeth  was  also  clearly  and  lawfully 
undone  and  separation  between  them  had  by  sentence  of  divorce 
according  to  the  ecclesiastical  laws  which  several  divorcements 
have  been  severally  ratified  and  confirmed  by  authority  of  divers 
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Acts  of  Parliament  remaining  in  their  full  force  strength  and 
effect  whereby  as  well  the  said  Lady  Mary  as  also  the  said  Lady 
Elizabeth  to  all  intents  and  purposes  are  and  be  clearly  disabled 
to  act  claim  or  challenge  the  Imperial  Crown  or  any  other  of 
our  honours  castles  lordships  lands  tenements  and  hereditaments 
as  heir  or  heirs  to  us  or  to  any  other  person  or  persons  whoso- 
ever as  well  for  the  cause  before  rehearsed  as  also  for  that  the 
said  Lady  Mary  and  Lady  Elizabeth  be  unto  us  but  of  the  half 
blood  and  therefore  by  the  antient  laws  statutes  and  customs  of 
this  realm  be  not  inheritable  unto  us  although  they  were  legiti- 
mate as  they  be  not  indeed  and  forasmuch  also  as  it  is  to  be 
thought  or  at  the  least  much  to  be  doubted  that  the  said  Lady 
Mary  or  Lady  Elizabeth  should  hereafter  have  and  enjoy  the  said 
Imperial  Crown  of  this  realm  and  should  then  happen  to  marry 
with  any  stranger  born  out  of  this  realm  that  then  the  same 
stranger  having  the  government  and  the  Imperial  Crown  in  his 
hands  would  rather  adhere  and  practise  to  have  the  law  and 
conformities  of  his  or  their  own  native  country  or  countries  to 
be  practised  or  put  in  force  within  this  our  realm  than  the  laws 
statutes  and  customs  here  of  long  time  used  whereupon  the  title 
of  inheritance  of  all  and  singular  our  loving  subjects  do  depend 
which  would  then  tend  to  the  utter  subversion  of  the  common- 
wealth of  this  our  realm  which  God  defend  upon  all  which 
causes  and  matters  and  upon  divers  other  considerations  con- 
cerning the  same  we  have  oftentimes  as  well  since  the  time  of 
our  sickness  as  in  the  time  of  our  health  weighed  and  considered 
with  ourself  what  ways  and  means  were  most  convenient  to  be 
had  for  the  staye  of  our  said  succession  in  the  said  Imperial 
Crown  if  it  should  please  God  to  call  us  out  of  this  transitory 
life  having  no  issue  of  our  body  lawfully  begotten  and  calling  to 
our  remembrance  that  the  Lady  Jane  the  Lady  Catherine  and 
the  Lady  Mary  daughters  of  our  entirely  beloved  cousin  the 
Lady  Frances  now  wife  to  our  loving  cousin  and  faithful 
counsellor  Henry  Duke  of  Suffolk  and  the  Lady  Margaret 
daughter  of  our  late  cousin  the  Lady  Eleanora  deceased  sister 
to  the  said  Lady  Frances  and  the  late  wife  of  our  well  beloved 
cousin  Henry  Earl  of  Cumberland  being  very  nigh  of  our 
whole  blood  of  the  part  of  our  father's  side  and  being  natural 
born  heirs  within  the  realm  and  have  been  also  very  honourably 
brought  up  and  exercised  in  good  and  godly  learning  and  other 
noble  virtues  so  as  there  is  great  trust  and  hope  to  be  had  in 
them  that  they  be  and  shall  be  very  well  inclined  to  the  advance- 
ment and  setting  forth  of  our  commonwealth  doth  therefore  upon 
good  deliberation  and  advice  herein  had  and  taken  and  having 
also  thanks  to  the  living  God  our  full  whole  and  perfect  memory 
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do  by  these  presents  declare  order  limit  and  appoint  that  if  it 
shall  fortune  us  to  decease  having  no  issue  of  our  body  law- 
fully begotten  that  then  the  said  Imperial  Crown  of  this  our 
realms  of  England  and  Ireland  and  of  the  confines  of  the  same 
and  our  title  to  the  Crown  and  realm  of  France  and  all  and 
singular  honours  castles  prerogatives  privileges  preeminences 
authorities  jurisdictions  dominions  possessions  and  hereditaments 
to  us  and  our  said  Imperial  Crown  belonging  or  in  anywise 
appertaining  shall  for  lack  of  such  issue  of  our  body  remain 
come  and  become  to  the  eldest  son  of  the  body  of  the  said  Lady 
Frances  lawfully  begotten  being  born  into  the  world  in  our  life 
time  and  to  the  heirs  male  of  the  body  of  the  said  elder  the  son 
lawfully  begotten  and  so  from  son  to  son  as  he  shall  be  in 
seniority  of  birth  of  the  body  of  the  said  Lady  Frances  lawfully 
begotten  or  being  born  into  the  world  in  our  life  time  and  to 
the  heirs  male  of  the  body  of  every  such  son  lawfully  begotten 
and  for  default  of  such  son  born  into  the  world  in  our  life  time  of 
the  body  of  the  said  Lady  Frances  lawfully  begotten  and  for  the 
lack  of  the  heirs  male  of  every  such  son  lawfully  begotten  that  the 
said  Imperial  Crown  and  all  and  singular  other  the  premises  shall 
remain  come  and  be  to  the  Lady  Jane  eldest  daughter  of  the 
said  Lady  Frances  and  to  the  heirs  male  of  the  body  of  the  said 
Lady  Jane  lawfully  begotten  and  for  lack  of  such  heirs  male  of 
the  body  of  the  said  Lady  Jane  lawfully  begotten  that  this  the 
said  Imperial  Crown  and  all  and  singular  other  the  premises 
shall  remain  come  and  be  unto  the  said  Lady  Catherine  Brond 
daughter  of  the  said  Lady  Frances  and  to  the  heirs  male  of  the 
body  of  the  said  Lady  Catherine  lawfully  begotten  and  for  the 
lack  of  heirs  male  of  the  said  Lady  Catherine  lawfully  begotten 
that  then  the  said  Imperial  Crown  and  all  and  singular  other  the 
premises  shall  remain  and  come  and  be  to  the  Lady  Mary  third 
daughter  of  the  said  Lady  Frances  and  to  the  heirs  male  of  the 
body  of  the  said  Lady  Mary  lawfully  begotten  and  for  default 
of  such  heirs  male  of  the  body  of  the  Lady  Mary  last  before 
named  lawfully  begotten  that  then  the  said  Imperial  Crown  and 
all  and  singular  other  the  premises  shall  remain  and  come  and 
be  unto  the  eldest  son  of  the  body  of  the  fourth  daughter  of  the 
said  Lady  Frances  and  to  the  heirs  male  of  the  same  eldest  son 
lawfully  begotten  and  so  from  son  to  son  as  well  of  the  body  of 
any  other  daughter  of  the  said  Lady  Frances  lawfully  begotten  as 
the  same  other  daughters  and  their  said  sons  shall  be  of  ancienty 
in  birth  and  to  the  heirs  male  of  the  body  of  every  such  son 
lawfully  begotten  and  for  default  of  such  sons  and  of  the  heirs 
male  of  the  body  of  every  such  son  lawfully  begotten  that  then 
the  said  Imperial  Crown  and  all  and  singular  other  the  premises 
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shall   remain   come   and   be   to   the   eldest   son  of   the   Lady 
Margaretta  daughter  to  the  Lady  Eleanora  sister  to  the  said 
Lady  Frances  lawfully  begotten  and  to  the  heirs  male  of  the 
body  of  the  same  eldest  son  lawfully  begotten  and  so  from  son 
to  son  as  he  shall  be  of  ancienty  in  birth  of  the  body  of  the  said 
Lady  Margaret  lawfully  begotten  and  to  the  heirs  male  of  the 
body  of  every  such  son  lawfully  begotten  and  for  default  of  such 
heir  that  then  the  said  Imperial  Crown  and  all  and  singular  other 
the  premises  shall  remain  come  and  be  to  the  eldest  son  of  the 
body  of  the  eldest  daughter  of  the  said  Lady  Jane   lawfully 
begotten  and  to  the  heirs  male  of  the  same  eldest  son  lawfully 
begotten  and  so  from  son  to  son  as  he  shall  be  of  ancienty  in 
birth  of  the  body  of  the  said  eldest  daughter  of  the  said  Lady 
Jane  lawfully  begotten  and  to  the  heirs  male  of  the  body  of 
every  such  son  lawfully  begotten  and  for  lack  of  such  heirs  that 
then  the  said  Imperial  Crown  and  all  and  singular  other  the 
premises  shall  remain  come  and  be  to  the  eldest  son   of  the 
body  of  the  second  daughter  of  the  said  Lady  Jane  lawfully 
begotten  and  to  the  heirs  male  of  the  body  of  the  same  eldest 
son  lawfully  begotten  and  so  from  son  to  son  as  well  of  the 
body  of  the  second  daughter  of  the  said  Lady  Jane  lawfully 
begotten  as  from  son  to  son  of  the  body  of  any  other  daughter 
of  the  body  of  the  said  Lady  Jane  lawfully  begotten  as  the  same 
other  daughters  and  her  said  son  shall  be  of  ancienty  in  birth  and 
to  the  heirs  male  of  every  such  son  lawfully  begotten  and  for 
default  of  such  son  and  of  the  heirs  male  of  the  body  of  every 
such  son  lawfully  begotten  that  then  the  said  Imperial  Crown 
and  all  and  singular  other  the  premises  shall  remain  come  and 
be  unto  the  eldest  son  of  the  body  of  the  eldest  daughter  of  the 
said  Lady  Catherine  lawfully  begotten  and  to  the  heirs  male  of 
the  body  of  the  said  eldest  son  lawfully  begotten  and  so  from 
son  to  son  as  they  shall  be  of  ancienty  in  birth  of  the  body 
of  the  eldest  daughter  of   the  said  Lady  Catherine  lawfully 
begotten  and  to  the  heirs  male  of  the  body  of  every  such  son 
lawfully  begotten  and  for  lack  of  such  heir  that  then  the  said 
Imperial  Crown  and  all  and  singular  other  the  premises  shall 
remain  come  and  be  unto  the  eldest  son  of  the  body  of  the 
second  daughter  of  the  said  Lady  Catherine  lawfully  begotten 
and  to  the  heirs  male  of  the  body  of  the  same  eldest  son  law- 
fully begotten  and  so  from  son  to  son  as  well  of  the  body  of  the 
second  daughter  of  the  said  Lady  Catherine  lawfully  begotten 
as  from  son  to  son  of  the  body  of  any  other  daughter  of  the 
said   Lady   Catherine    lawfully   begotten   as    the    same   other 
daughters  and  her  said  son  shall  be  in  ancienty  of  birth  and  to 
the  heirs  male  of  the  body  of  every  such  son  lawfully  begotten 
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ami  f.>r  default  <>f  such  son  and  of  the  heirs  male  of  the  body  of 
rvt  rv  Mich  son  lawfully  begotten  that  then  the  said  Imperial 
Crown  and  all  and  singular  other  the  premises  shall  remain 
eome  and  be  to  the  eldest  son  of  the  body  of  the  eldest  daughter 
of  the  said  Lady  Mary  sister  of  the  said  Lady  Catherine  and  to 
the  heirs  male  of  the  body  of  the  same  eldest  son  lawfully  be- 

aiul  so  from  son  to  son  as  he  shall  be  in  ancienty  of  birth 
of  the  body  of  the  said  eldest  daughter  of  the  said  Lady  Mary 
Bister  to  the  said  Lady  Catherine  lawfully  begotten  and  to  the 
heirs  male  of  the  body  of  every  such  son  lawfully  begotten  and 
for  lack  of  such  heirs  that  then  the  said  Imperial  Crown  and  all 
and  singular  other  the  premises  shall  remain  come  and  be  to  the 

son  of  the  body  of  the  second  daughter  of  the  said  Lady 
Mary  sister  to  the  said  Lady  Catherine  lawfully  begotten  and  to 
the  heirs  male  of  the  body  of  the  same  eldest  son  lawfully 
begotten  and  so  from  son  to  son  as  he  shall  be  of  ancienty  of 
birth  as  well  of  the  body  of  the  second  daughter  of  the  said 
Lady  Mary  sister  to  the  said  Lady  Catherine  lawfully  begotten 
as  from  son  to  son  of  the  body  of  any  other  daughter  of  the  said 
Lady  Mary  sister  of  the  said  Lady  Catherine  lawfully  begotten 
and  to  the  heirs  males  of  the  body  of  every  such  son  lawfully  be- 
gotten and  for  default  of  such  son  and  of  the  heirs  male  of  the 
body  of  every  such  son  lawfully  begotten  that  then  the  said 
Imperial  Crown  and  all  and  singular  other  the  premises  shall 
remain  come  and  be  to  the  eldest  son  of  the  body  of  the  eldest 
daughter  of  the  said  fourth  daughter  of  the  said  Lady  Frances 
lawfully  begotten  and  to  the  heirs  males  of  the  body  of  the  same 
eldest  son  lawfully  begotten  and  so  from  son  to  son  as  he  shall 
be  of  ancienty  in  birth  of  the  body  of  the  said  eldest  daughter  of 
the  said  fourth  daughter  of  the  said  Lady  Frances  lawfully  be- 
gotten and  to  the  heirs  males  of  the  body  of  every  such  son  law- 
fully begotten  and  for  default  of  every  such  son  and  of  the  heirs 
males  of  the  body  of  every  such  son  lawfully  begotten  that  then 
the  said  Imperial  Crown  and  all  and  singular  other  the  premises 
shall  remain  come  and  be  to  the  eldest  son  of  the  body  of  the 

•  laughter  of  the  body  of  the  said  Lady  Margaret  lawfully 
begotten  and  to  the  heirs  males  of  the  body  of  the  same  eldest 
son  lawfully  begotten  and  so  from  son  to  son  as  he  shall  be  of 
ancienty  of  birth  of  the  body  of  the  said  eldest  daughter  of  the 
said  Lady  Margaret  lawfully  begotten  and  so  to  the  heirs  male  of 
the  body  of  every  such  son  lawfully  begotten  And  our  mind 
determination  and  pleasure  is  that  after  our  decease  any  such 
heir  male  as  is  before  declared  and  being  King  of  this  realm  be 
entered  into  18  years  of  age  that  then  he  shall  have  the  whole 
rule  and  governance  of  the  said  Imperial  Crown  and  other  the 
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premises  but  that  after  the  decease  of  the  said  Lady  Jane  Lady 
Catherine  and  Lady  Mary  to  whom  as  appertaineth  the  estate  of 
the  Crown  and  such  heir  male  limited  and  appointed  as  is  afore- 
said be  under  the  age  of  17  years  complete  that  then  Ms  mother 
to  be  the  governor  of  the  said  Imperial  Crown  and  other  the 
premises  until  the  said  heir  male  shall  enter  his  age  of  18  years 
and  that  she  shall  do  nothing  without  the  advice  of  six  per- 
sons parcels  of  a  council  to  the  number  of  30  persons  to  be  ap- 
pointed by  us  in  our  last  will  and  that  if  the  mother  of  such  heir 
male  limited  and  appointed  by  us  in  our  last  will  as  is  aforesaid 
shall  J)e  deceased  before  any  such  heir  male  shall  be  entitled  to 
have  the  said  Imperial  Crown  and  other  the  premises  or  should 
die  before  the  said  heir  male  shall  enter  into  his  age  of  1 8  years 
as  is  aforesaid  that  the  said  Imperial  Crown  and  other  the  pre- 
mises shall  be  governed  by  the  Council  Provided  always  that 
after  the  said  heir  male  shall  be  of  the  age  of  18  years  complete 
all  matters  of  importance  shall  be  opened  and  declared  unto  him 
and  that  during  the  rule  of  the  said  mother  being  governor  as  is 
aforesaid  it  shall  fortune  four  of  the  Council  to  die  that  then 
she  by  her  letters  shall  have  authority  to  call  and  assemble  of 
the  whole  Council  remaining  within  one  month  the  next  follow- 
ing to  choose  four  more  of  the  said  Council  to  make  up  the  said 
Council  of  30  persons  in  which  case  she  shall  have  only  three 
voices  but  after  her  death  the  said  26  of  the  said  Council  of  30 
persons  shall  choose  so  many  persons  to  be  of  the  said  council  as 
shall  with  themselves  make  up  the  said  Council  to  the  said 
number  of  30  persons  provided  always  that  the  said  heir  male 
when  he  shall  come  to  the  said  age  of  18  years  shall  reign  by 
the  advice  of  the  said  Council  so  many  to  be  of  the  said  Council 
as  shall  then  want  of  the  said  number  of  30  persons  to  make  up 
and  fulfil  the  said  number  of  the  said  Council  of  30  perrons 
And  we  will  mat  this  our  declaration  order  assignment  limita- 
tion and  appointment  be  truly  observed  performed  and  kept  in 
all  things  and  further  we  will  and  charge  all  our  nobles  lords 
spiritual  and  temporal  and  all  our  commons  of  these  our  said 
realms  and  the  marches  of  the  same  upon  their  allegiance  that 
they  and  every  of  them  do  perform  and  execute  this  our  present 
declaration  and  limitation  concerning  the  succession  of  the 
crown  of  these  our  said  realms  and  other  the  premises  and  to  this 
our  said  declaration  and  limitation  concerning  the  same  estab- 
lished ratified  confirmed  as  well  by  the  authority  of  Parliament 
as  by  all  ways  and  means  as  they  can  to  the  best  of  their  powers 
and  to  refuse  reform  repeal  and  make  void  all  Acts  of  Parliament 
and  all  other  things  that  shall  seem  or  be  in  any  wise  contrary 
let  or  disturbance  of  this  our  pleasure  and  appointment  as  they 


Edward  VI. 


will  answ.-r  afore  God  under  the  commonwealth  of  these  our 
ivnlms  and  avoid  our  indignation  and  displeasure  and  in  wit- 
ness that  this  is  our  very  true  mind  and  intent  touching  the 
sutvrsMon  of  our  said  Imperial  Crown  and  all  other  the  premises 
we  have  hereunto  set  our  sign  manual  and  our  great  seal  this 
21st  day  of  June  in  the  seventh  year  of  our  reign  in  the 
presence  of  our  counsellors  and  other  our  nobles  whose  names 
are  underwritten  to  witness  record  and  testify  the  same: 

T.  Cant,  T.  Ely  Cane.,  Winchester,  Northumb.,  Jo.  Bedford, 
H.  Suffolk,  W.  Northton,  Arundel,  Oxford,  H.  Westmoreland, 

F.  Shrewsbury,  John  Warwick,  W.  Worcester,  F.  Huntingdon, 
Pembroke,  E.  Clinton,  F.  Darcy,  Nic.  London,  Henry  Abinge, 

G.  Cobham,  Will   Grey,    G.    f  albot,  T.    Fitzwaters,    William 
Windesor,  J.  Bray,  Thorn.  Wentworthe,  John  St  John,  R.  Riche, 
William    Willoughby,     Francis    Russell,    J.    Fitzwarrin,     G. 
Fitzgerald,   H.   Strange,  Thomas  Gray,   Chenye,  William  Bu, 
Richard  Cotton,  John  Gate,  Will.  Petres,    W.   Cecille,  John 
Cheek,  Roger  Cholmeley,  Edward  Montague,  Henry  Bradschawe, 
John  Bakere,  Honifre  Brown,  Henry  Portman,  Robart  Bowis, 
Ja.  Masone,   R.  Sadler,  Rich.  Sakeingle,  Edward  Northe,  A. 
Sentleger,  Will  Paget,  Tho.   Wrothe,  Henry  Sydney,  Morris 
Barkley,    N.    Throgmorton,  Ric.    Blount,    Henri    Gage,    Ric. 
Southwell,    John    Williams,  Henri    Norres,    Antoni  Browne, 
James   Dyer,    John   Gosnold,    William   Fitzwilliam,    William 
Croke,  Henry  Newill,  George  Barne,  Mayor,  John  Gresham, 
Andrew  Judde,  Ric.  Dobbyx,  W.  Darnselle,  Augustin  Hinde, 
John    Lambarde,    Thomas    Offley,     Will    Garrard,    Lauranc 
Wether,  Edward  Rogeres,  Adrian  Poinings  P'me,  Will.  Huitt, 
R.    Brett    P'me,    William   Chester,    Anthony    Browne,    John 
Raynford,  Ro  Southwell,  By  me  Thomas  Zodge,  Thomas  Bowere, 
Enianuel  Zucar,  John  Wither,  Wm.  Bury,  Richard  Mallorye, 
Henry   Fisher,    Apofore   Dawntesey,    Ric.    Chamblyn,   Henry 
Brown,  Ric.  Hilles,  William  Knight,  William  Gyfford,  Ric. 
Broke,  W.  Bury." 

Such  was  Kd ward's  device  for  the  succession,  or  rather 
Northumberland's  device  for  securing  the  power  to  himself,  the 
throne  to  his  son.  It  will  be  seen  that  of  the  females  named 
in  the  Letters  Patent,  to  the  three  Greys  alone  was  the  Crown 
uri  vrii ;  the  others  took  no  direct  interest ;  to  their  children,  not  to 
themselves  was  the  throne  limited,  and  it  seems  clear  that  had 
Lady  Jane  not  been  the  wife  of  Lord  Guildford  Dudley,  the 
same  limitations  would  have  been  made  in  their  case  as  were  in 
those  of  the  others. 

If  an  example  was  wanted  of  the  servility  of  the  Tudor 
aristocracy,  it  is  to  be  found  here.  The  Peers  and  Commons 
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alike  hated  Northumberland's  plot,  yet  we  find  26  of  the  great 
officers  of  state,  and  peers,  eight  eldest  sons  of  peers,  four  officers 
of  the  household,  three  Secretaries  of  State,  seven  of  the 
Judges,  the  King's  Sergeant,  the  Solicitor-General,  six  Privy 
Councillors,  six  Knights  of  the  Privy  Chamber,  the  Lord 
Mayor,  six  Aldermen  of  London,  the  Sheriffs  of  Middlesex, 
Kent  and  Surrey,  six  Merchants  of  the  Staple,  and  six  Mer- 
chant Adventurers  signing  this  document  and  thereby  rendering 
themselves  liable  to  the  penalties  of  treason,  at  the  instance  of 
a  dying  boy  and  an  ambitious  statesman  whom  they  hated. 
Though  they  signed,  the  Judges  protested  that  the  paper  was 
worthless,  but  salved  their  conscience  by  saying  that  it  could 
not  be  treason  while  Edward  lived. 

But  this  was  not  all.  Northumberland  required  all  those 
who  had  signed  the  Letters  Patent  to  enter  into  an  engagement 
by  which  they  promised  that  they  would  maintain  the  succes- 
sion as  it  was  therein  determined  to  the  uttermost  of  their  power, 
and  never  at  any  time  during  their  lives  would  swerve  from 
it.  All  the  Council  except  Lord  Arundel  entered  into  this 
engagement.  Having  thus  involved  half  the  Peerage  in  trea- 
son, all  that  now  remained  was  to  wait  for  Edward's  death. 
The  Letters  Patent  were  signed  on  the  21st  June,  it  wanted  but 
a  fortnight  to  the  6th  July,  the  12th  anniversary  of  the  execu- 
tion of  Sir  Thomas  More,  and  on  that  day  the  only  son  that 
|  Henry  had  lay  "dead  ere  his  prime." 
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Repeal  of  treasons,  Stat.  1  Mary,  sess.  1,  c.  1 — Queen's  legitimacy,  Stat. 
1  Mary,  sess.  7,  c.  1 — Counterfeiting  coin,  Stat.  1  Mary,  sess.  2,  c.  6 
— Rights  of  a  Queen,  1  Mary,  sess.  3,  c.  1— Repeal  of  ecclesiastical 
laws,  Stat.  1  P.  &  M.  c.  8— Praying  for  the  Queen's  death,  Stat.  1  &  2 
P.  &  M.  c.  9 — Compassing  the  death  of  Philip  and  Mary,  1  &  2 
P.  &  M.,  c.  10 — Bringing  in  counterfeit  coin,  1  &  2  P.  &  M. 
c.  11 — Trials — Northumberland's  conspiracy — Trial  of  the  Duke  and 
others  for  treason— Sir  Thomas  Wyatt's  rebellion— Cases  in  con- 
sequence  of  it — Acquittals — Throckmorton's  case — Cranmer's  case. 

THERE  is  not  any  great  addition  to  the  Law  of  treason  by 
Statute  during  this  reign,  the  first  Act,  1  Mary,  sess.  1,  c.  1,  is  a 
repealing  Act,  which,  so  far  as  the  Statute  Book  is  concerned, 
places  the  Law  of  treason  in  the  same  position  in  which  it  stood 
under  the  Act  of  Edward  III.  This  however  was  a  very  doubt- 
ful gain,  the  constructive  treasons  under  the  Act  of  Edward  III. 
still  remained  Law,  and  it  was  doubtful  how  far  the  Statutes  as 
to  procedure  remained  unrepealed.  It  was  made  treason  to 
counterfeit  foreign  coin,  which  had  here  never  been  an  offence 
before,  and  also  treason  to  counterfeit  the  Queen's  Sign  Manual, 
Privy  Signet  and  Privy  Seal.  The  question  as  to  the  Queen's 
title,  which  had  been  settled  indirectly  by  Statute,  was  disposed 
of  by  the  Stat.  1  Mary,  Sess.  2,  c.  1,  affirming  the  marriage 
between  Henry  and  Catharine  to  be  good  and  repealing  all  Acts 
that  sanctioned  the  divorce,  thereby  in  effect,  so  far  as  Statute 
could  do  it,  making  Elizabeth  a  bastard,  or  rather  affirming  the 
existing  law  on  this  point. 

The  Statute  1  Mary,  Sess.  1,  c.  1,  "An  Act  repealing 
and  taking  away  certain  Treasons,  Felonies  and  Cases  of 
Premunire"  is  as  follows  : 

"Forasmuch  as  the  State  of  every  King,  Ruler  and  Governor 
of  any  Realm,  Dominion  or  Commonalty,  standeth  and  con- 
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sisteth  more  assured  by  the  Love  and  Favour  of  the  Subjects 
towards  their  Sovereign  Ruler  and  Governour,  than  in  the 
Dread  and  Fear  of  Laws  made  with  rigorous  Pains  and 
extreme  Punishment  for  not  obeying  of  their  Sovereign  Ruler 
and  Governor.  And  Laws  also  justly  made  for  the  Preser- 
vation of  the  Commonweal  without  extreme  Punishment  or 
great  Penalty,  are  more  often,  for  the  most  part,  obeyed  and 
kept,  than  Laws  and  Statutes  made  with  great  and  extreme 
Punishments,  and  in  special  such  Laws  and  Statutes  so  made 
whereby  not  only  the  ignorant  and  rude  unlearned  People,  but 
also  learned  and  expert  People,  minding  honestly,  are  often 
and  many  Times  trapped  and  snared,  yea  many  Times  for 
Words  only,  without  other  Facts  or  Deed  done,  or  perpetrated. 

"II.  The  Queen's  most  excellent  Majesty,  calling  to  Re- 
membrance that  many,  as  well  honourable  and  noble  Persons, 
as  others  of  good  Reputation  within  this  her  Grace's  Realm  of 
England  have  of  late  (for  words  only,  without  other  Opinion, 
Fact  or  Deed)  suffered  shameful  Death,  not  accustomed  to 
Nobles,  Her  Highness  therefore  of  her  accustomed  Clemency 
and  Mercy,  minding  to  avoid  and  put  away  the  Occasion  and 
Cause  of  like  Chances  hereafter  to  ensue,  trusting  her  loving 
Subjects  will,  for  her  Clemency  to  them  shewed,  love,  serve, 
and  obey  her  Grace  the  more  heartily  and  faithfully,  than  for 
Dread  or  Fear  of  Pains  of  Body,  is  contented  and  pleased  that 
the  Severity  of  such  like  extreme,  dangerous  and  painful  Laws, 
shall  be  abolished,  annulled  and  made  frustrate  and  void. 

"  III.  Be  it  therefore  ordained  and  enacted  by  the  Queen 
our  Sovereign  Lady,  with  the  Assent  of  the  Lords  Spiritual 
and  Temporal,  and  of  the  Commons  in  this  present  Parliament 
assembled,  and  by  the  Authority  of  the  same,  That  from  hence- 
forth none  Act,  Deed  or  Offence,  being  by  Act  of  Parliament 
or  Statute  made  Treason,  Pety  Treason,  or  Misprision  of 
Treason,  by  Words,  Writing,  Ciphering,  Deeds,  or  otherwise 
whatsoever  shall  be  taken,  had,  deemed  or  adjudged  to  be  High 
Treason,  Pety  Treason  or  Misprision  of  Treason,  but  only  such 
as  be  declared  and  expressed  to  be  Treason,  Pety  Treason,  or 
Misprision  of  Treason,  in  or  by  the  Act  of  Parliament  or 
Statute  made  in  the  25th  year  of  the  Reign  of  the  most  noble 
King  of  famous  Memory,  King  Edward  the  Third,  touching  or 
concerning  Treason,  or  the  Declarations  of  Treason,  and  none 
other;  nor  that  any  Pains  of  Death,  Penalty  or  Forfeiture 
in  any  wise  ensue,  or  be  to  any  Offender  or  Offenders,  for  the 
Doing  or  Committing  any  Treason,  Pety  Treason,  or  Misprision 
of  Treason,  other  than  such  as  be  in  the  said  Statute  made  in 
the  said  25th  year  of  the  Reign  of  the  said  King  Edward 
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•m  contrary  in  any  wise  notwithstanding. 

"  IV.  Provided  always,  and  be  it  ordained  and  enacted  by 
the  Authority  aforesaid,  That  this  Act  of  Parliament,  or  any 
Tiling  therein  mentioned,  shall  not  in  any  wise  extend  to  give 
am  manner  of  Benefit,  Advantage  or  Commodity  to  any 
Person  or  Persons,  being  the  last  Day  of  September  last  past 
•  -d  or  imprisoned  for  Treason,  Pety  Treason,  or  Misprision 
of  Treason,  or  to  any  Person  or  Persons  heretofore  being 
indicted  of  Treason,  Pety  Treason,  or  Misprision  of  Treason,  or 
being  outlawed  or  attainted  of  Treason,  Pety  Treason,  or  Mis- 
prison of  Treason,  before  the  said  last  Day  of  September  last 
past ;  or  being  commanded  to  keep  his  or  their  Houses  or  other 
Men's  houses,  or  otherwise  excepted  out  of  the  Queen's  High- 
ness' most  gracious  Pardon  given  the  Day  of  her  Coronation, 
but  that  they  and  every  of  them,  for  any  Offences  before  men- 
tioned, perpetrated,  committed  or  done  by  them  or  any  of  them 
before  the  said  last  Day  of  September,  shall  suffer  such  Pains  of 
Death,  Losses,  and  Forfeitures  of  Lands  and  Goods,  as  in  Cases  of 
Treason^  as  though  this  Act  had  never  been  had  nor  made;  any 
Thing  in  this  Act  to  the  contrary  in  any  wise  notwithstanding. 

"  V.  And  be  it  further  ordained  and  enacted  by  the 
Authority  aforesaid,  That  all  offences  made  Felony,  or  limited 
or  appointed  to  be  within  the  Case  of  Premunire,  by  any  Act 
or  Acts  of  Parliament,  Statute  or  Statutes,  made  sithence  the 
first  Day  of  the  first  Year  of  the  Reign  of  the  late  King  of 
famous  Memory,  King  Henry  the  Eighth,  not  being  Felony 
before,  nor  within  the  Case  of  Premunire  and  also  all  and 
every  Branch,  Article,  and  Clause  mentioned,  or  in  any  wise 
declared  in  any  of  the  same  Statutes,  concerning  the  Making 
of  any  Offence  or  Offences  to  be  Felony,  or  within  the  Case  of 
Pn-munire,  not  being  Felony  nor  within  the  case  of  Premunire 
before,  and  all  Pains  and  Forfeitures  concerning  the  same,  or 
any  of  them,  shall  from  henceforth  be  repealed,  and  utterly 
void,  and  of  none  effect" 

The  Statute  1  Mary,  session  2,c.  1  entitled  "An  Act  declaring 
the  Queen's  Highness  to  have  been  born  in  a  most  just  and  law- 
ful matrimony,  and  also  repealing  all  Acts  of  Parliament  and 
Sentences  of  Divorce  had  or  made  to  the  contrary,"  did  away  with 
the  illegitimacy  of  the  Queen  and  made  her  so  far  as  Statute 
could  do  so  the  only  living  legitimate  child  of  Henry  VIII., 
but,  as  has  been  before  stated,  her  title  to  the  throne  depended 
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not  so  much  on  the  question  of  legitimacy  or  illegitimacy,  as 
that  she  had  been  mentioned  by  name  in  the  Act  of  Succession. 

The  Stat.  1  Mary,  Session  2,  c.  6  was  entitled  "  An  Act 
that  the  Counterfeiting  of  strange  coins  being  current  within 
the  realm,  the  Queen's  Highnesses  Sign  Manual,  Signet  or 
Privy  Seal  to  be  adjudged  treason."  The  preamble  states 
that  "no  due  or  condign  punishment"  exists  for  persons  who 
counterfeit  gold  and  silver  coin  of  other  countries  current  here, 
or  counterfeiting  the  Sign  Manual,  Privy  Signet  or  Privy  Seal. 
The  Act  therefore  goes  on  to  make  such  offences  treason,  and 
subject  the  offenders  to  the  same  penalties,  the  same  forfeitures 
and  the  same  loss  of  sanctuary  as  in  other  cases  of  Treason. 

Chapter  16  confirms  the  Attainder  of  the  Duke  of  North- 
umberland, Cranmer,  Archbishop  of  Canterbury,  the  Marquis 
of  Northampton,  the  Earl  of  Warwick,  Sir  Ambrose  Dudley, 
Sir  Andrew  Dudley,  Sir  John  Gates  and  Sir  Thomas  Palmer. 

In  the  next  Session  an  Act  was  passed  to  remove  the  doubt 
as  to  the  power  of  a  Queen,  which  declared  that  the  Regal 
power  of  this  Realm  is  as  full  in  the  Queen's  Majesty  as  ever  it 
was  in  her  Noble  Ancestors. 

The  next  Parliament  contained  a  great  addition  to  the 
Royal  titles,  the  Queen  in  her  own  right,  and  in  right  of  her 
husband  became  Queen  of  England,  France,  Naples,  Jerusalem 
and  Ireland,  Defender  of  the  Faith,  Princess  of  Spain  and 
Sicily,  Archduchess  of  Austria,  Duchess  of  Milan,  Burgundy 
and  Brabant,  Countess  of  Hapsburg,  Flanders  and  the  Tyrol. 

By  Statute  1  and  2  Philip  and  Mary,  c.  8,  all  the  ecclesi- 
astical Statutes  of  Henry  VIII.  were  repealed,  and  Ecclesiasti- 
cal Law,  so  far  as  the  Statute  Book  was  concerned,  reduced  to 
the  state  it  was  in  at  Henry's  accession. 

The  Statute  1  and  2  Philip  and  Mary,  c.  9,  enacts  thit  if 
any  person  should  pray  or  desire  that  God  would  shorten  the 
Queen's  days,  or  take  her  out  of  the  way,  or  any  such  malicious 
prayer,  he,  his  procurators  and  abettors  should  be  adjudged 
Traitors.  1  and  2  Philip  and  Mary,  c.  10,  made  it  High 
Treason  to  compass  the  death  of  Philip  or  the  Queen,  or  to 
deprive  either  of  them  of  their  Style  and  Kingly  honour  of  this 
realm  or  to  affirm  that  any  other  than  they,  or  the  heirs  of 
her  body  ought  to  be  King  or  Queen.  The  Act  contains  pro- 
vision for  the  government  of  the  country  during  the  minority 
of  the  Queen's  issue,  and  provides  that  Trials  of  Treason  should 
be  had  in  accordance  with  the  course  of  the  Common  Law. 

This  Act  has  given  rise  to  a  great  controversy  on  the  Law 
of  Treason;  by  providing  that  treasons  should  be  tried  in 
accordance  with  the  Common  Law,  does  it  in  effect  repeal  the 


Mar  if. 

;ind  6  Edward  VI.  c.  II1,  sec.  12,  as  to  two  witnesses  being 
rr<]iiin'tl  in  cases  of  treason1? — the  Common  Law  only  requiring 
onr  \\  itnt'ss  in  treason  as  in  other  cases.  Lord  Coke  however 
says  that  by  Common  Law  two  witnesses  were  required  in  case 
<>f  t?v:ison*.  Soon  after  this  statute  was  passed  the  Judges 
(It vit Inl  in  Thomas'  case3  that  the  Statute  of  Edward  VI.  was 
repealed,  so  far  as  related  to  the  trial,  though  not  perhaps  as 
to  the  indictment;  but  this  distinction  was  soon  afterwards 
nliandoned,  and  the  Statute  held  repealed  as  to  both.  Lord 
Coke  gives  as  his  opinion  that  the  Statute  of  Mary  was  not  in- 
tended to  repeal  the  Statute  of  Edward.  "  For"  he  says  "the  Act 
1  ami  2  Philip  and  Mary,  extends  only  to  trials  by  the  verdict 
of  twelve  men  de  vicineto  of  the  place  where  the  offence  is 
•Hedged,  and  the  indictment  is  no  part  of  the  trial,  but  an 
information  or  declaration  for  the  King ;  and  the  evidence  of 
witnesses  to  the  Jury  is  no  part  of  the  trial,  for  by  Law  in  that 
case  the  trial  is  not  by  witnesses  but  by  the  verdict  of  twelve 
men,  and  so  a  manifest  diversity  between  the  evidence  to  a  Jury 
and  a  trial  by  a  Jury,  and  the  word  'awarded'  doth  prove  that 
that  Act  extendeth  only  to  the  venire  facias  for  trial,  for  neither 
the  indictment  nor  the  evidence  can  be  said  to  be  awarded4." 

Sir  Michael  Foster  goes  fully  into  the  point  in  his  Discourse 
on  the  Law  of  Treason5,  and  thus  gives  his  conclusions. 

"But  the  Privilege  the  subject  is  intitled  to  under  the 
Statutes  of  Edward  VI.  of  having  the  Charge  proved  by  two 
Lawful  Witnesses  and  those  brought  face  to  face  at  the  Trial  a 
murhty  safe  guard  against  Oppressive  prosecutions  was  never 
intended  to  be  taken  away  by  this  General  Clause  Nor  in  truth 
did  the  Legislature  apprehend  that  it  could  be  extended  so  far. 

"For  by  a  subsequent  Clause  in  the  same  Statute  it  is  Pro- 
vided '  that  in  all  Cases  of  high  Treason  concerning  Coin  Cur- 
rent within  the  Realm  or  for  Counterfeiting  the  King's  or 
Queen's  Signet  Privy  Seal  Great  Seal  or  Sign  Manual,  such 
manner  of  Trial  and  none  other  shall  be  observed  and  kept  as 
heretofore  hath  been  used  by  the  Common  Law  of  this  Realm 
any  Law  Statute  or  other  Thing  to  the  contrary  notwithstand- 
ing. It  will  be  extremely  difficult  to  account  for  this  clause 
which  is  admitted  on  all  hands  to  have  taken  away  the  neces- 
sity of  two  Witnesses  in  the  Cases  touching  the  Coin  and  Seals 
if  the  former  Clause  had  done  the  same  in  all  Cases  of  treason 
whatsoever:  the  latter  Clause  was  certainly  inserted  to  effect 
s< tin.  thin^  which  the  former  had  not  But  I  think  the  next  Act 
maketh  the  Matter  very  clear  if  any  Doubt  remaineth  on  this. 
1  See  ante,  p.  122.  a  3  Inst.  26.  s  Dyer,  99. 

4  3  Inst.  20.  5  Discourse  on  Treason,  p.  238. 
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JEd.VLc.ll. 

Sir  M. 

Foster's 
opinion. 


T.r>rrl  Hole's 


1  &  2  P.  &  M. 

c.  11. 


Bringing 
counterfeit, 
coin  into  the 
realm. 


It  Enacteth  that  in  the  case  of  offences  therein  enumerated 
touching  the  Coin  the  Offenders  *  may  be  Indicted  Tried  Con- 
victed and  Attainted  by  such  like  Evidence  and  in  such  Manner 
and  Form  as  hath  been  used  and  accustomed  within  this  Realm 
at  any  time  before  the  first  Year  of  our  late  Sovereign  Lord 
King  Edward  VI.'  Here  the  Matter  of  Evidence  which  ap- 
peareth  to  be  the  only  Point  then  in  contemplation  is  plainly 
expressed  and  extended  by  Name  to  the  Indictment  as  well  as 
the  Trial  and  the  very  Time  when  Two  Witnesses  first  became 
necessary  in  Both  Cases  is  pointed  out. 

"  If  the  Legislature  did  intend  by  the  Former  Act  to  take 
away  the  Necessity  of  Two  Witnesses  in  all  Cases  of  Treason 
whatsoever  why  did  it  not  speak  as  plainly  as  it  doth  in  this1? 
And  on  the  other  hand  if  it  was  conceived  that  this  was  done 
by  the  General  Words  of  the  Former  Act  why  is  it  done  in 
Special  Cases  in  Terms  so  express  by  this  1  The  different  Pen- 
ning of  Two  Clauses  in  One  and  the  Same  Act  and  also  of  Two 
Acts  depending  at  the  same  time  and  probably  passed  the  Royal 
Assent  on  the  same  Day  convinceth  Me  that  the  Legislature 
had  in  Contemplation  two  different  Objects  distinct  in  their 
Nature  and  Tendency  and  accordingly  made  different  Provi- 
sions respectively  suited  to  the  nature  of  each1." 

Lord  Male's  opinion  on  the  point  is  somewhat  contradictory. 
In  one  place a  he  says  that  two  witnesses  are  required,  in  ano- 
ther that  they  are  not3.  But  in  face  of  the  contradictory  opi- 
nion of  so  many  great  lawyers  on  the  subject,  and  the  express 
decision  of  the  Court  in  Thomas'  case4,  it  is  hardly  fair  to 
charge  the  Judges  in  the  next  century,  as  Mr  Hallam  charges 
them5,  with  injustice  and  illegality,  for  holding  two  witnesses 
not  requisite  in  cases  of  treason  on  the  ground  that  the  Statute 
was  repealed. 

The  Statute  1  and  2  Philip  and  Mary,  c.  11 — An  Act  for 
the  Punishment  of  the  bringing  in  of  the  Counterfeit  Coins  of 
Foreign  Realms,  being  current  within  this  Realme — on  which 
Sir  Michael  Foster  bases  part  of  his  argument,  is  as  follows : — 

"Where  divers  and  sundry  Coins  of  Gold  and  Silver  of  other 
Realms,  not  being  of  the  proper  Coin  of  this  Realm  of  England 
and  yet  by  the  Sufferance  and  Consent  of  the  King  and  Queen 
our  Sovereign  Lord  and  Lady,  be  current  in  Payment  within 
this  Realm,  many  ill  disposed  Persons,  for  their  own  corrupt 
Lucre  and  Advantage,  have  now  of  late  brought  into  this 

i  Foster,  Discourse  on  High  Treason,  239.  2  P.  C.  298—300. 

3  P.  C.  306.  4  Dyer,  99. 

5  Const.  Hist.  in.  22.     See  further  discussion  as  to  the  effect  of  the 
Statute  in  Somervile's  case  post,  p.  244. 


Mary. 

from  the  Parts  beyond  the  Sea,  great  Quantity  of 
1  and  counterfeit  Money,  like  to  the  said  Coin  of  other 
;u  Realms,  and  have  uttered  the  same  here,  by  merchan- 
di/iii^  and  otherwise,  to  divers  of  the  Subjects  of  this  Realm, 
to  their  great  Deceit  Hurt  and  Damage;  because  the  said 
ill  disposed  Persons  have  perceived  and  understood  that  there 
was  not,  nor  yet  is,  any  sufficient  Law  or  Statute  made  or  pro- 
vided for  the  condign  Punishment  of  the  Offenders  in  that  Behalf. 

"II.  Wherefore  be  it  enacted  and  established  by  the 
Authority  of  this  present  Parliament,  That  if  any  Person  or 
Persons  after  the  twentieth  Day  of  January  next  coming,  shall 
bring  from  the  Parts  of  beyond  the  Sea  into  this  Realm,  or 
into  any  of  the  Dominions  of  the  same,  any  such  false  and 
counterfeit  Coin  or  Money,  being  current  within  this  Realm,  as 
is  aforesaid,  knowing  the  same  Coin  or  Money  to  be  false  and 
counterfeit,  to  the  Intent  to  utter  or  make  Payment  with  the 
same  within  this  Realm,  or  any  the  Dominions  of  the  same,  by 
merchandizing  or  otherwise;  That  all  and  every  such  Person 
or  Persons  so  offending  as  is  aforesaid,  their  Counsellers,  Pro- 
curers, Aiders  and  Abetters  in  that  behalf,  shall  be  deemed 
and  adjudged  to  be  Offenders  in  High  Treason,  and  shall  suffer, 
after  lawful  Conviction  or  Attainder  thereof,  such  Pains  of 
Death,  Loss  and  Forfeiture  of  Lands,  Goods  and  Cattels,  as 
other  Offenders  shall  do  in  Cases  of  High  Treason. 

"III.  And  be  it  further  enacted  by  the  Authority  aforesaid, 
That  all  and  every  Person  or  Persons  that  shall  at  any  Time 
after  the  said  twentieth  Day  of  January,  be  accused  or  im- 
peached of  any  of  the  Offences  contained  and  provided  for  in 
this  Estatute  or  of  any  other  Offence  or  Offences  concerning 
the  Importing,  Counterfeiting  or  Forging  of  any  Coin  current 
within  this  Realm,  shall  and  may  be  indicted,  arraigned,  tried, 
convicted  or  attainted,  by  such  like  Evidence,  and  in  such 
Planner  and  Form  as  hath  been  used  and  accustomed  within 
this  Realm  at  any  Time  before  the  first  Year  of  the  Reign  of 
our  late  Sovereign  Lord  King  Edward  the  Sixth;  any  Statute, 
Custom,  Law  or  Usage  to  the  contrary  thereof  in  any  wise  not- 
withstanding." 

By  the  Statute  4  and  5  Philip  and  Mary,  c.  4,  Clergy  was 
taken  away  from  Petit  treason,  the  Act  provided  that  every 
Lord  should  be  tried  by  his  peers. 

These  are  all  the  Public  general  Acts  as  to  treason  in  this 
reign.  Some  of  the  trials  are  however  noticeable.  The  chief  of 
them  are  those  connected  with  the  Queen's  accession  and  with 
Sir  Thomas  Wyatt's  rebellion.  The  first  is  that  of  the  Duke  of 
Northumberland. 
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The  Duke  of  Northumberland's  Case1. 

The  proceedings  taken  by  the  Duke  of  Northumberland  to 
secure  the  throne  to  his  son  and  daughter-in-law  have  already 
been  detailed*:  by  the  Act  of  Henry  VIII.  those  proceedings 
were  high  treason.  In  addition  to  this  Northumberland  had 
endeavoured  to  take  Mary  prisoner  and  had  advanced  at  the 
head  of  an  army  to  Cambridge  for  that  purpose,  and  Jane 
had  been  proclaimed  and  recognized  as  Queen  by  Northum- 
berland and  others.  Before  Northumberland  left  the  Tower 
he  took  out  a  Commission  under  the  Great  Seal  appointing  him 
to  be  general  of  the  army  and  forced  the  Council  to  sign  it.  He 
took  with  him  Sir  Thomas  and  Sir  Henry  Palmer,  and  Sir  John 
Gates :  his  two  sons,  the  Dudleys,  had  already  gone,  as  had  also 
Warwick  and  Northampton ;  the  Duke  of  Suffolk  and  Lord 
Guildford  Dudley  remained  in  London.  Northumberland 
reached  Bury  St  Edmunds:  there  his  men  mutinied  and  de- 
clared for  Mary.  He  then  sent  Sir  Andrew  Dudley  with  10,000 
crowns'  worth  of  plate  and  jewels  to  France,  to  bribe  the  King 
by  a  promise  of  the  surrender  of  Guines  and  Calais  to  send  an 
army  to  England.  Dudley  went  to  Calais  where  he  was 
arrested,  the  treasure  and  his  despatches  taken  from  him. 

The  Council  had  meanwhile  declared  for  Queen  Mary  and 
on  the  19th  July  she  was  by  their  orders  proclaimed  Queen. 
Arundel  was  sent  to  Cambridge  to  arrest  Northumberland  who 
was  committed  to  the  Tower. 

Lord  Robert  and  Lord  Ambrose  Dudley  had  endeavoured  to 
seize  Mary  by  force,  but  had  failed.  A  number  of  gentlemen  who 
had  signed  Edward's  patent  and  had  been  adherents  of  Jane's 
went  to  Framlingham  and  asked  Mary's  forgiveness :  to  most  it 
was  readily  given,  but  for  the  Dudleys,  Northampton,  Sir  Thomas 
Wyatt,  and  about  100  others,  there  was  no  forgiveness:  they 
were  arrested  for  treason. 

To  the  Tower  at  the  end  of  July  went  the  Duke,  Lords 
Ambrose  and  Robert  Dudley,  Lord  Northampton,  Bishop  Ridley, 
the  Chief  Justice  Montague  and  Cholmeley,  and  a  host  of  others. 
Lady  Jane  and  Lord  Guildford  Dudley  were  already  there. 

It  seems  that  at  first  the  Queen  contemplated  something 
like  a  general  pardon,  but  her  cousin  the  Emperor  and  his 
Ambassador  Simon  Renard  urged  her  to  make  an  example  of 
the  chief  traitors,  and  these  counsels  prevailed. 

A  Commission  was  granted  to  the  Duke  of  Norfolk  as  Lord 

High  Steward  to  try  the  Duke  of  Northumberland,  the  Earl  of 

Warwick  and  the  Marquis  of  Northampton,  for  High  Treason. 

On  the  18th  August  the  Court  sat  in  Westminster  Hall.     The 

1  State  Trials,  i.  p.  765.  2  See  ante,  pp.  132—144. 


Mary. 

indictments  charged  the  prisoners  with  levying  war  against 
their  lawful  sovereign.  On  the  Duke  being  called  to  the  Bar, 
he  used  ",irr.-at  reverence"  towards  the  Judges,  and  protesting 
his  faith  and  obedience  to  the  Queen's  Majesty,  whom  he  con- 
fessed grievously  to  have  offended,  stated  that  he  meant  not  to 
speak  anything  in  defence  of  himself,  but  he  would  first  under- 
stand the  opinion  of  the  Court  on  two  points. 

1st.  Whether  a  man  doing  an  act  by  the  authority  of  the 
Prince  and  Council  and  by  a  warrant  of  the  Great  Seal  of  Eng- 
land, and  doing  nothing  without  the  same,  may  be  charged  for 
treason  for  anything  he  might  do  by  warrant  thereof1? 

To  this  he  was  answered,  that  the  great  seal  which  he  laid 
for  his  warrant  was  not  the  seal  of  the  lawful  Queen  of  the 
realm,  nor  passed  by  authority,  but  the  great  seal  of  an  usurper 
and  would  therefore  be  no  warrant  for  him. 

2nd.  Whether  any  such  persons  as  were  equally  culpable 
of  that  crime  and  those  by  whose  letters  and  commandments  he 
was  directed  in  all  his  doings,  might  be  his  Judges,  or  pass 
upon  his  trial  at  his  death  ? 

To  this  it  was  answered,  that  if  any  were  as  deeply  to  be 
touched  as  himself,  in  that  case,  yet  as  long  as  no  attainder 
were  of  record  against  them,  they  were  nevertheless  persons 
able  in  the  law  to  pass  upon  any  trial,  and  not  to  be  challenged 
thereupon,  but  at  the  Prince's  pleasure1. 

The  Duke  then  declared  his  repentance,  and  confessed  the 
indictment,  and  sentence  of  death  was  pronounced  upon  him. 

It  would  seem  that  there  is  something  more  in  the  points 
Northumberland  urged  than  was  admitted.  Jane  was  de  facto 
Queen  and  he  acted  under  the  authority  of  the  Council  and 
the  Great  Seal,  which  was  a  legal  justification  of  his  acts :  the 
statement  that  Jane  was  an  usurper  wholly  ignores  the  fact 
that  she  was  de  facto  sovereign  and  that  Northumberland  had  the 
justification  of  the  Statute  of  Henry  VII.  The  argument  that  the 
Great  Seal  was  that  of  an  usurper  and  therefore  no  justification 
is  one  worthy  of  the  worst  days  of  Edward  IV.  or  Henry  VII. 

The  Marquis  of  Northampton  came  next :  he  pleaded 
guilty,  but  urged  that  after  the  beginning  of  these  tumults,  he 
had  forborne  the  execution  of  any  public  office,  that  all  the 
while  he,  intent  on  hunting  and  other  sports,  did  not  partake  of 
the  conspiracy,  or  as  Baoardo  puts  it,  "  Ch'  egli  non  si  era  mai 
messo  in  governo  et  che  sempre  attese  alia  caccia."  The  plea 
was  overruled  and  sentence  of  death  passed  on  him. 

The  Duke's  eldest  son  Warwick  came  last:  as  a  commoner 
he  ought  not  to  have  been  tried  by  the  Lord  High  Steward's 
1  As  to  this  see  ante,  Somerset's-  case,  p.  130. 


154 


State  Trials. 


1553. 

Northum- 
berland's 
case. 


Trials  at 
West- 
minster. 


Executions. 


Lord  Guild- 
ford  Dudley 


Sir  Thomas 
Wi/att's  re- 
bellion. 


Court  at  all.  He  too  pleaded  guilty,  urged  his  youth  :  this 
was  said  to  be  no  excuse :  he  then  only  asked  that  his  debts 
might  be  paid  and  added  that  as  he  had  followed  his  father's 
fortunes  he  would  share  his  father's  fate,  and  the  same  sentence 
was  passed  on  him. 

On  the  next  day,  the  19th  August,  Sir  Andrew  Dudley, 
the  Duke's  brother,  Sir  John  Gates,  Sir  Henry  Palmer,  and  Sir 
Thomas  Palmer,  were  indicted  before  a  special  Commission  at 
Westminster,  charged  with  levying  war  against  their  lawful 
Sovereign.  They  pleaded  guilty  and  were  sentenced  to  die. 
Palmer  denied  that  he  had  borne  arms  against  the  Queen,  but 
admitted  that  he  had  been  with  the  army.  He  told  the  Com- 
missioners that  they  were  traitors  as  well  as  he  and  more  than 
he.  That  they  were  guilty  there  was  no  doubt.  Dudley*  had 
also  been  guilty  of  carrying  treasonable  dispatches,  an  offence 
somewhat  like  Lord  Preston's.  Of  the  seven,  only  the  Duke, 
Sir  John  Gates,  and  Sir  Thomas  Palmer,  were  executed :  the 
other  four  were  reprieved. 

Of  the  other  prisoners  in  the  Tower  who  had  signed  the 
Letters  Patent,  only  two  were  to  be  proceeded  against,  Ridley 
and  Cranmer  :  the  others  were  liberated  on  paying  fines  propor- 
tioned according  to  their  estates :  the  Chief  Justice  Montague 
and  Sir  Thomas  Bromley  had  each  to  pay  ,£2000. 

On  the  9th  November,'  Thomas  Cranmer,  Archbishop  of 
Canterbury,  Lord  Guildford  Dudley  and  Lady  Jane  his  wife, 
Lord  Ambrose  and  Lord  Robert  Dudley  were  taken  to  the 
Guildhall  and  tried  for  treason  before  Chief  Justice  Montague 
under  a  Special  Commission,  convicted  and  sentenced  to  death. 
Their  defence  was  that  they  had  acted  in  obedience  to  the  supreme 
authority  then  subsisting,  but  such  defence  was  overruled.  An 
Act  of  Attainder  was  however  passed  attainting  them  of  treason. 

As  Cranmer  had  received  the  pallium  from  Rome,  he  could 
not  be  put  to  death  by  a  secular  court  till  formally  degraded1. 

Lady  Jane  and  Lord  Guildford  Dudley  were  kept  prisoners 
until  after  Sir  Thomas  Wyatt's  rebellion,  and  beheaded  on 
the  12th  February,  1554. 

Sir  Thomas  Wyatt's  rebellion3. 

The  intended  marriage  of  Mary  with  Philip  caused  great 
discontent  throughout  the  country.  The  Protestant  party  re- 
solved to  oppose  it  by  force  of  arms,  and  a  formidable  conspiracy 
was  formed  against  it.  Among  the  conspirators  were  Courtenay, 
the  Yorkist  heir  to  the  Crown,  the  Duke  of  Suffolk,  the  father 
of  Lady  Jane  Grey,  and  Lords  Thomas,  John,  and  Henry  Grey, 
p.  161.  2  State  Trials,  i.  p.  361. 
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]i  r  brothers,  the  Marquis  of  Northampton,  Sir  Peter  Carew,  Sir 
Ni< -In ilas  TliPK-kmorton,  Sir  Thomas  Wyatt,  Sir  James  Croft, 
and  Lord  Cobham's  brother-in-law,  Sir  Edward  Warren.  Their 
plan  was  to  raise  an  insurrection  in  Devonshire,  Kent,  the 
Severn  border,  and  the  Midland  counties,  advance  simul- 
taneously on  London,  and  prevent  the  Queen's  marriage.  The 
svhi-me  promised  well,  but  Courtenay,  instead  of  going  down  as 
he  had  promised  to  Devonshire,  to  help  to  raise  the  country, 
disclosed  the  whole  plot  to  Gardiner.  This  caused  a  premature 
riMiii,'  in  Devonshire,  which  failed;  several  arrests  were  made, 
but  the  conspirators  considered  they  had  gone  too  far  to 
retreat,  and  in  spite  of  the  partial  failure,  it  was  determined  to 
go  on.  Wyatt  raised  Kent,  took  Rochester,  was  master  of  the 
Medway,  and  seized  the  Queen's  ships.  The  only  troops  the  Queen 
had  to  oppose  the  rebellion  were  the  City  train  bands;  and  the 
Duke  of  Norfolk  was  sent  down  to  Rochester  in  command  of 
these.  The  insurgents  were  found  to  be  in  communication  with 
France,  the  French  King  promising  to  send  troops  to  help  them 
if  they  said  they  would  have  them.  The  Duke  of  Norfolk 
was  deceived  by  one  of  the  rebels,  Sir  George  Harper,  and 
induced  to  attack  Rochester,  and  on  doing  this  all  his  men 
deserted  him,  and  went  over  to  Wyatt.  Lord  Cobham  refused 
to  join  the  rebels,  so  his  house  was  attacked  and  he  taken 
prisoner.  The  rebels  that  night,  Jan.  30th,  1554,  advanced  to 
Gravesend,  the  next  day  to  Dartford.  The  Queen's  situation 
was  perilous,  she  had  only  the  citizens  of  London  to  rely  on,  and 
their  loyalty  was  more  than  doubtful ;  had  Wyatt  advanced  boldly 
he  probably  would  have  succeeded.  The  Queen  sent  to  Wyatt 
promising  to  appoint  persons  to  discuss  the  marriage  with  him. 
Wyatt  declined  to  treat,  and  his  chance  was  gone.  The  Queen 
appealed  to  the  Corporation,  they  determined  to  support  her ; 
and  Mary  it  now  seemed,  after  all,  would  triumph,  for  the  Duke 
of  Suffolk  had  failed  to  raise  the  Midland  counties,  and  Lord 
John  and  Lord  Thomas  Grey  were  arrested  and  sent  as  prisoners 
to  the  Tower.  Wyatt  meanwhile  reached  Southwark,  but  was 
unable  to  cross  by  London  Bridge.  He  waited  several  days 
unable  to  cross,  and  then  determined  to  go  round  by  Kingston. 
On  Feb.  7th,  at  night,  he  crossed  the  Thames,  and  in  the 
morning  reached  London.  He  reached  the  city,  but  with  too 
small  a  force  to  effect  anything,  was  taken  prisoner  and  sent  to 
the  Tower,  and  the  rebellion  was  over. 

A  proclamation  was  issued  forbidding  any  one  to  shelter  the 
fugitives  on  pain  of  death.  The  Tower  was  so  full  that  Cranmer, 
Ridley,  and  Latimer,  had  all  to  be  put  in  one  cell.  It  was  resolved 
to  make  an  example  of  the  House  of  Suffolk,  and  to  extinguish  it. 
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Wyatt  was  arrested  on  the  8th.  On  the  12th  Lord  Guild- 
ford  Dudley  and  his  wife,  Lady  Jane,  were  executed.  Gibbets 
were  erected  all  over  London  and  Kent,  and  upon  them  num- 
bers of  unfortunate  rebels  were  suspended.  The  French  Am- 
bassador wrote,  that  at  all  crossways  and  in  all  thoroughfares 
the  eye  met  the  hideous  spectacle  of  hanging  men.  Some  were 
sent  to  be  executed  in  Kent,  and  for  some  time  the  daily  em- 
ployment of  the  courts  at  Westminster  and  the  Guildhall  was 
that  of  trying  traitors. 

On  the  1 7th  February,  Lord  Arundel,  sitting  as  Lord  High 
Steward,  held  a  court  for  the  trial  of  the  Duke  of  Suffolk,  he 
was  convicted,  and  on  the  23rd  executed  on  Tower  Hill.  Lord 
Thomas  and  Lord  John  Grey  were  also  tried  and  sentenced. 
Lord  Cobham,  Sir  Thomas  Wyatt,  Sir  James  Croft,  Sir  William 
St  Lowe  and  Sir  Nicholas  Throckmorton  were  all  in  prison 
waiting  their  trials.  Indeed,  so  many  had  to  be  tried  that  the 
Court  sat  on  Sunday,  Feb.  18,  to  get  through  the  business. 

Trial  was  not  the  worst  that  these  unfortunate  persons  had 
to  undergo.  The  Queen  was  desirous,  if  possible,  of  implicating 
Courtenay  and  Elizabeth  in  the  conspiracy,  and  to  extract  con- 
fessions the  rack  was  freely  used.  One  of  the  prisoners  tried  to 
commit  suicide  to  escape  it,  but  guilty  or  innocent,  they  all  had 
to  undergo  that  terrible  torture,  all  the  more  terrible  because 
those  who  employed  it  and  those  who  suffered  it  alike  knew  the 
illegality  of  its  use. 

On  the  14th  March,  Wyatt  was  placed  on  his  trial  at  West- 
minster, the  indictment  charged  him  with  levying  war  against  the 
Queen  at  Brentford,  in  the  county  of  Middlesex,  on  the  1 4th  Feb. 

Wyatt  pleaded  guilty,  alleging  in  extenuation  that  he  never 
intended  hurt  against  the  Queen's  person.  The  Attorney  and 
Solicitor-General  did  their  best  to  entangle  Wyatt  into  an  ad- 
mission of  Elizabeth's  complicity  in  the  plot;  this,  however,  they 
failed  in.  He  however  hinted  that  if  he  liked  he  could  say  a 
good  deal  more.  Sentence  of  death  was  passed  on  him,  but  he 
was  respited  from  time  to  time  in  the  hope  that  he  would  tell 
more  as  to  Elizabeth  and  Courtenay.  When,  however,  he  saw 
that  there  was  no  hope  of  a  pardon  he  at  once  denied  that 
Elizabeth  or  Courtenay  had  anything  to  do  with  the  plot,  and 
this  hurried  on  his  execution,  which  took  place  on  the  llth 
April.  But  what  Wyatt  had  said  at  his  trial  was  considered 
enough  to  justify  Elizabeth  being  sent  to  the  Tower.  On  the 
1 4th  and  1 5th  February,  Bret,  one  of  Wyatt's  captains,  and  some 
50  men  were  hanged;  600  rebels,  with  halters  round  their 
necks,  were  made  to  walk  through  the  streets  of  London,  and 
personally  ask  for  their  pardon  from  the  Queen. 
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Th«-  ivsult  of  this  cruelty  of  the  Government  in  putting  down 
tin-  ivl.rlliini  was  shewn  in  Throckmorton's  case.  He  did  not  go 
out  with  the  rebels;  with  that  exception,  he  had  done  every- 
thing thf  others  had  done,  but  the  Jury,  as  a  protest  against 
the  Court,  when  he  was  brought  to  trial,  acquitted  him. 

Sir  NicJiolas  Throck morion's  case1. 


1554. 


1554. 


ton's  case. 


Special  wm- 
mission. 


On  the  17th  April,  1554,  Sir  Nicholas  Throckmorton  was  SirNichoiat 
Jit  to  trial  for  treason  in  the  Guildhall,  in  the  City  of 
London,  before  a  special  commission  composed  of  Sir  Thomas 
Whin*,  the  Lord  Mayor,  Earl  of  Shrewsbury,  Earl  of  Derby, 
Sir  Thomas  Bromley,  Lord  Chief  Justice  of  England,  Sir 
Nicholas  Hare,  Master  of  the  Rolls,  Sir  Francis  Englefield, 
Master  of  the  Court  of  Wards  and  Liveries,  Sir  R.  Southwell, 
P.C.,  Sir  Edward  Walgrave,  P.O.,  Sir  Roger  Cholmeley,  Sir 
William  Porteman,  one  of  the  Justices  of  the  King's  Bench,  Sir 
Edward  Saunders,  one  of  the  Justices  of  the  Common  Pleas, 
Master  Staunford  and  Master  Dyer,  Serjeants,  Master  Edward 
Griffin,  Attorney-General,  Master  Kendall  and  Peter  Tichborne, 
Clerks  of  the  Crown. 

The  indictment  charged  Throckmorton  with  compassing  and 
imagining  the  death  of  the  Queen,  levying  war  against  the 
Queen  within  the  realm,  adhering  to  the  Queen's  enemies 
within  the  realm,  giving  them  aid  and  comfort,  conspiring  and 
intending  to  depose  the  Queen  of  her  Royal  estate,  and  so  to 
destroy  her,  falsely  and  traitorously  desiring  and  concluding  to 
take  the  Tower  of  London. 


Iwlictmeiit. 


On  being  arraigned  Throckmorton  wanted  to  say  something 
before  pleading.  A  wrangle  ensued  between  the  Bench  and  the 
prisoner,  the  result  being  that  Throckmorton  pleaded  not  guilty 
to  the  whole.  On  the  Jury  being  about  to  be  sworn,  the  At- 
torney-General took  the  Sheriff's  return  of  Jurors  to  one  of  the 
Judges,  Sir  Roger  Cholmeley,  who  being  acquainted  with  the 
citizens,  knowing  the  corruption  and  dexterities  of  these  in  such 
cases,  noted  certain  to  be  challenged  for  the  Queen  (a  rare  case) 
the  same  men  being  known  to  be  sufficient  and  indifferent,  and 
that  no  exceptions  were  to  be  taken  to  them  but  only  for  their 
upright  honesties.  Notwithstanding  the  Attorney-General  j 
prompting  Serjeant  Dyer,  the  Serjeant  challenged  one  Bacon 
and  another  citizen  peremptorily  for  the  Queen.  Then  the 
prisoner  demanded  the  cause  of  the  challenge,  the  Serjeant 
answered,  he  need  not  shew  the  cause  of  challenge  for  the  Queen. 

Sir  Roger  Cholmeley  still  consulting  with  the  Attorney- 
General  about  the  Jury,  the  prisoner  exclaimed,  "  Ah  ah  JNlr 
1  State  Trials,  1.869,  3  Hollingshead. 
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Cholmeley,  will  this  foul  packing  never  be  left  ? "  Cholmeley  an- 
swered, "Why  what  do  I,  pray  you,  Mr  Throckmorton  1  I  am 
sure  you  pick  quarrels  with  me." 

Staunford  then  opened  the  case  for  the  Crown  as  follows : 

"And  it  please  you,  my  Lords,  I  doubt  not  to  prove  evidently 
and  manifestly  that  Throckmorton  is  worthily  and  rightly  in- 
dicted and  arraigned  of  these  treasons,  and  that  he  was  a  princi- 
pal deviser,  procurer,  and  contriver  of  the  late  rebellion,  and 
that  Wyatt  was  but  his  minister.  How  say  you,  Throckmorton, 
did  not  you  send  Wynter  to  Wyatt,  in  Kent,  and  did  direct 
that  the  Tower  of  London  should  be  taken,  with  other  in- 
structions concerning  Wyatt's  stir  and  rebellion  ?  " 

This  Throckmorton  denied,  and  called  upon  the  Crown  to 
prove  it. 

Staunford  then  read  Wynter's  confession,  which  was  to  the 
effect  that  Throckmorton  had  been  in  consultation  with  Wyatt. 

When  he  had  finished  reading  Wynter's  confession,  Staun- 
ford said,  "  Now,  my  masters  of  the  jury,  you  have  heard  my 
sayings  confirmed  with  Wynter's  confession.  How  say  you, 
Throckmorton,  can  you  deny  it1?  if  you  will,  you  shall  have 
Wynter  justify  it  to  your  face." 

A  long  wrangle  then  took  place  between  Staunford  and 
Throckmorton,  in  which  Throckmorton  admitted  some  parts  of 
the  confession  but  denied  others.  The  Attorney-General  broke 
in,  saying,  that  the  taking  of  the  Tower  was  treason, 

Serjeant  Dyer  then  proposed  to  put  in  Crofte's  confession, 
but  this  the  prisoner  objected  to,  saying  that  as  Crofte  was  alive 
and  present  he  ought  to  give  his  evidence  viva  voce. 

Staunford  then  read  Cuthbert  Vaughan's  confession,  which 
went  to  prove  that  Vaughan  had  been  an  agent  of  Wyatt's, 
and  had  related  the  details  of  the  plot  to  Throckmorton ;  that 
Throckmorton  had  agreed  to  them,  and  suggested  certain  modi- 
fications and  had  promised  to  engage  his  elder  brother  in  the 
plot. 

Having  read  them,  Staunford  said  thereupon:  Throckmor- 
ton, since  this  matter  is  so  manifest,  and  the  evidence  so  appa- 
rent, I  would  advise  you  to  confess  your  fault,  and  submit 
yourself  to  the  Queen's  mercy. 

The  Lord  Chief  Justice  Bromley :  How  say  you,  will  you 
confess  the  matter  1  It  will  be  best  for  you. 

Prisoner:  I  will  never  accuse  myself  unjustly,  but  inas- 
much as  I  am  come  hither  to  be  tried,  I  pray  you  let  me  have 
the  law  favourably. 

Yaughan  was  then  produced  in  Court  and  sworn,  and  asked 
by  the  Clerk  of  the  Crown,  if  his  confession  were  true ;  on  his 


Mary. 

savini,'  it  was,  Throckmorton  contended  it  was  not  reliable  or 
nv.  livable  in  evidence,  as  it  was  the  confession  of  a  condemned 
man,  who  had  no  rights  under  the  Law,  and  cited  the  Statute, 
6  Edward  VI.  c.  11,  requiring  two  lawful  witnesses  in  case  of 
treason;  and  then  argued  that  Vaughan  was  an  unlawful  wit- 
ness as  an  attainted  traitor. 

Throckmorton's  own  confession  was  then  put  in  and  read, 
but  the  Crown  only  read  the  parts  that  told  against  the  pri- 
soner: on  his  asking  for  the  whole  to  be  read,  Staunford  ob- 
served :  It  shall  be  but  loss  of  time,  and  we  have  other  things 
to  charge  you  withal,  and  this  that  you  desire  doth  make 
nothing  for  you. 

The  Crown  then  put  in  the  Duke  of  Suffolk's  deposition, 
(the  Duke  of  Suffolk  had  been  executed  for  treason,)  Throck- 
morton hereupon  complained  bitterly  that  while  the  Duke's 
confession  was  read  against  him,  that  of  Lord  Thomas  Grey, 
who  was  alive,  was  not. 

Sir  Nicholas  Arnold's  confession  was  then  read,  which  went 
to  prove  that  Throckmorton  told  Arnold  that  one  Fitzwilliam  ' 
was  to  kill  the  Queen.  Throckmorton  denied  this,  and  Fitz- 
william being  in  Court,  Throckmorton  asked  that  he  might  be 
called  to  say  what  he  knew.  The  Attorney-General  however 
objected  to  his  being  sworn  or  speaking  as  the  Crown  had 
nothing  to  do  with  him.  And  the  Court,  notwithstanding  the 
prisoner's  request,  refused  to  allow  Fitzwilliam  to  give  evidence. 

Throckmorton  then  urged  that  as  Fitzwilliam  was  not  allowed 
to  speak,  Arnold's  confession  should  not  be  used  against  him. 
Staunford  seems  to  have  thought  he  had  now  proved  enough, 
but  Sir  T.  Bromley  said :  Why  do  you  not  read  Wyatt's  accu- 
sation to  him  which  makes  him  partner  to  his  treason  1  Throck- 
morton  urged  that  Wyatt  had  retracted  all  he  said,  and  what 
he  had  said  was  only  in  hope  of  his  life,  but  the  Crown  replied, 
though  it  has  been  retracted  it  was  true. 

Throckmorton  then  urged  that  he  could  only  be  tried  on 
the  Statute  25  Edward  III.,  that  the  Statute  1  Edward  VI. 
had  repealed  all  the  treasons  created  since,  and  asked  that  the 
Statute  might  be  read,  but  the  Chief  Justice  refused,  observing, 
"  We  know  the  Law  sufficiently  without  book."  On  Throck- 
morton still  protesting  and  asking  that  the  Act  might  be  read, 
tin'  Master  of  the  Rolls,  Sir  Nicholas  Hare,  observed:  "it  apper- 
taineth  not  for  us  to  provide  books  for  you,  neither  sit  we  here 
to  be  taught  by  you."  Notwithstanding  Throckmorton's  protest, 
the  Judges  refused  to  read  the  Act,  and  the  Attorney-General 
ended  the  discussion  by  asking  the  Lord  Chief  Justice  to  charge 
the  Jury,  for  the  prisoner  would  keep  them  there  all  day. 
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Tkrockmorton  went  on  with  his  defence,  arguing  that  to 
convict  him  there  must  be  some  open  deed  or  overt  act  of  com- 
passing the  Queen's  death,  that  there  was  no  open  deed  of 
taking  the  Tower  alleged  against  him,  that  he  had  not  been 
guilty  of  any  treason  as  defined  in  the  Statute  25  Edward  III. 
Staunford  thereupon  told  him  that  the  25  Edward  III.  was 
only  declaratory  of  certain  treasons,  but  there  were  Common 
Law  treasons  that  were  not  expressed  in  that  Statute,  which  the 
Judges  declared.  A  discussion  then  took  place  upon  the  words, 
"  And  be  thereof  attainted  by  open  deed  by  people  of  like  con- 
dition :"  the  Court  however  held  that  the  words  really  were  not 
of  "like  condition"  but  of  "their  condition,"  and  that  he 
Throckmorton  was  of  the  same  condition  as  Wyatt.  After  again 
protesting  against  the  constructive  interpretation  of  the  Statute, 
Throckmorton  cited  the  rule  that  penal  statutes  cannot  be  ex- 
tended beyond  the  precise  words:  the  Chief  Justice  Bromley 
laid  down  as  law  that  the  "rule  notwithstanding  the  principle  is 
as  you  allege  it  and  the  preciseness  of  your  sticking  to  the  bare 
words  of  the  Statute,  it  doth  appear  and  remain  of  record  in  our 
learning  that  divers  cases  have  been  adjudged  treason  without 
the  express  words  of  the  Statute."  Throckmorton  still  relied 
upon  the  Act  of  Edward  III.,  saying  that  although  under 
some  of  the  Statutes  of  Henry  VIII.  he  might  have  been  guilty 
of  treason,  yet  these  Statutes  being  repealed  could  not  now  be 
looked  at,  that  the  Statute  of  Edward  III.  provided  against 
constructive  treason,  by  the  provision  at  the  end  forbidding 
the  Judges  to  declare  new  treasons  without  the  authority  of 
Parliament1 . 

The  Judges  then  said,  Throckmorton  had  procured  the  trea- 
son, and  although  he  might  be  an  accessory  in  other  offences,  in 
treason  there  were  no  accessories,  but  all  were  principals. 
After  another  protest  against  the  construction  the  Crown  wanted 
to  place  on  the  Statutes,  Throckmorton  concluded  his  defence. 

Chief  Justice  Bromley  then  summed  up,  reading  all  the 
evidence  against  the  prisoner,  but  leaving  out  the  prisoner's 
answers  and  explanations,  so  that  Throckmorton  frequently 
interrupted  him. 

On  the  Jury  leaving  the  Court  to  consider  their  verdict, 
Throckmorton  asked  that  no  person  might  have  access  or  con- 
ference with  them,  nor  that  any  of  the  Queen's  learned  Counsel 
be  suffered  to  repair  unto  them  until  they  had  given  their 
verdict  in  open  Court,  and  this  was  agreed  to  be  done. 

After  a  long  deliberation,  the  Jury  came  back  with  a  ver- 
dict of  "  Not  guilty." 

1  See  ante,  p.  7. 
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The  ( 'li iff  Justice  said  to  the  Jury:  "Remember  yourselves 
:  h;ive  you  considered  substantially  the  whole  evidence 
laid  against  the  prisoner1?  the  matter  doth  touch  the  Queen's 
highness,  and  yourselves  also  take  good  heed  what  you  do." 

Tln»  Jury  replied  they  had  found  the  prisoner  Not  guilty, 
a^iveaMe  to  all  their  consciences. 

Throckmorton  applied  to  be  discharged,  and  this  the  Court 
on  1» -rod,  on  his  paying  his  fees,  but  told  the  Lieutenant  of  the 
Tower  to  take  him  into  custody  again,  as  there  were  other 
matters  to  charge  him  with. 

The  Attorney-General  asked  the  Court  to  bind  over  the 
Jury  to  appear  when  called  upon  to  answer  for  their  verdict, 
and  the  Court,  being  dissatisfied  with  the  verdict,  went  further 
and  committed  them  to  prison. 

Afterwards,  four  of  the  twelve  submitted  themselves  and 
were  discharged,  the  other  eight  were  brought  before  the  Star 
(Miamber  and  fined:  the  Sheriffs  were  ordered  to  make  an 
inventory  of  their  goods,  and  then  three  of  them  were  fined 
i'l'OOO  each,  and  the  other  five  1000  marks  each.  Five  were 
then  liberated  on  paying  their  fines,  and  the  other  three  after 
lii-iiiij  kept  in  prison  till  21st  December,  presented  a  petition 
that  they  had  not  enough  to  pay  the  whole  fine,  and  were 
liberated  on  paying  a  smaller  sum. 

The  treatment  of  the  jurors  had  its  effect.  Sir  Nicholas' 
brother,  Sir  John  Throckmorton,  was  tried  shortly  after  upon 
the  same  evidence  and  convicted. 

Throckmorton  was  sent  back  to  the  Tower,  and  although 
some  of  the  Council  remonstrated  against  this,  he  seems  to 
have  been  kept  in  prison  for  some  time. 

At' last,  in  January,  1555,  a  general  amnesty  was  granted, 
and  those  persons  who  had  escaped  with  their  lives  from 
XVyatt's  rebellion  were  released  from  prison. 

Archbishop  Cranmer' s  Case. 

The  attention  of  the  Court  and  Government  was  to  be 
rliivrtfid  forthwith  to  the  punishment  of  a  crime  that  in  their 
e\  es  was  worse  than  treason — heresy. 

Although  the  name  of  Cranmer  appears  at  the  head  of  the 
list  of  those  who  signed  the  Letters  Patent,  yet  it  seems  he 
•no  of  the  last,  if  not  the  very  last,  to  sign  them.     The 
sent  for  him,  and  required  him  to  sign:  he  replied  he  had 
to  maintain  Henry  VIII. 's  will;  if  he  signed  the  patent, 
he  committed  perjury.     The  King  told  him  that  the  Judges 
Uad  approved  of  it     Cranmer  consulted  the  Judges:  they  told 
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him  he  might  sign  it  if  he  wished  without  breach  of  the  Law. 
He  still  hesitated,  but  at  last  yielded  to  the  King's  request  and 
signed.  On  Mary's  accession  no  notice  at  first  was  taken  of 
Cranmer.  He  was  not  forgiven  like  the  others,  but  he  was  not 
arrested:  he  could  have  escaped  had  he  desired.  He  brought 
himself  into  notice  by  publishing  a  letter  to  deny  a  report  that 
he  was  willing  to  say  a  mass  for  the  funeral  of  Edward ;  for  this 
letter  he  was  brought  before  some  members  of  the  Council,  but 
dismissed  for  the  time  and  told  he  should  hear  further  of  it. 
Shortly  afterwards  he  was  arrested  and  sent  to  the  Tower  on 
a  charge  of  treason.  His  treason  arose  out  of  his  conduct  as 
to  the  Letters  Patent. 

On  the  9th  November,  1553,  he  was  tried  before  the  Chief 
Justice  Montague,  at  the  Guildhall,  for  treason  against  Queen 
Mary,  convicted,  and  sentenced.  He  wrote  to  the  Queen,  ex- 
plaining his  conduct  with  respect  to  his  treason.  But  no 
explanation  could  avail  with  the  daughter  in  favour  of  the  man 
who  had  wronged  the  mother.  Cranmer  was  to  die.  But  until 
he  was  formally  degraded,  he  could  not,  according  to  the  rules 
of  the  Church  though  he  might  by  English  Law,  be  put  to 
death  by  a  secular  Court;  lie  was  accordingly  kept  till  he  could 
be  degraded  by  proper  authority,  kept  to  die  for  another 
cause. 

One  or  two  points  of  practice  on  the  law  of  treason  were 
decided  in  Thomas'  case '.  Thomas  was  indicted  for  treason  for 
I  compassing  and  imagining  the  Queen's  death.  On  arraignment, 
|  he  objected  to  the  qualifications  of  the  jurors,  saying  that  he 
was  an  esquire,  and  as  such,  by  the  Statute  25  Edward  III., 
should  be  tried  by  men  of  his  own  condition ;  not  by  merchants 
and  shopkeepers,  who  had  been  summoned  on  the  jury.'  The 
Judge  however  decided  that  he  might  and  ought  to  be  tried  by 
common  merchants  or  other  good  and  lawful  men  who  could  ex- 
pend 40s.  of  freehold  a  year,  or  if  it  be  in  chattels  £100,  and 
such  men  might  be  jurors  for  treason;  and  so  the  Statute  25 
Edward  III.  stat.  5  c.  2,  which  speaks  of  people  of  their  condition, 
|  has  been  at  all  times  undisputed.  On  the  trial  the  question 
arose  as  to  what  witnesses  were  sufficient  to  satisfy  the  Statute 
5  and  6  Edward  VI.  c.  11,  and  the  Judge  held  that  of  two 
accusers,  if  one  be  an  accuser  of  his  own  knowledge  or  of  his 
own  hearing,  and  he  relate  it  to  another,  the  other  may  well  be 
an  accuser;  and  thus  did  Sir  Nicholas  Arnold,  who  accused 
William  Thomas  of  words  which  sounded  and  tended  to  the 
death  and  destruction  of  the  Queen  in  his  own  hearing,  and  at 
the  request  of  William  Thomas,  he  reported  over  the  said 
1  Dyer,  99. 
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held  to  be  good  witnesses  in  the  case  and  to  satisfy  the    ^^omat  b?. 
ite,    and   Sir  James   Crofts   reported  the  matter  over  to    vntnf**e» 
Sir  .John  Fit/.william,  who  was  supposed  to  be  a  man  fit  to  have    Jreoion^ 
killed  the  Queen,  and  he  reported  it  over  to  Sir  Thomas  Wyatt 
Ac.     It  was  held  each  of  these  persons  might  be  an  accuser 
and  a  good  witness.     This  decision  to  a  great  extent  rendered 
the  Statute  5  and  6  Edward  VI.  c.  11,  assuming  it  to   have 
been  unrepealed,  inoperative.     As  the  two  witnesses  need  not 
be  persons  speaking  of  their  own  knowledge,  witnesses  could  be 
multiplied  to  any  extent.     Although  perhaps  not  legally,  yet 
practically  the  Statute  was  repealed,  and  for  the  future  trials 
for  treason  were  conducted  in  the  way  they  always  had  been. 

In  the  4th  Philip  and  Mary,  1557,  the  Judges  assembled  at  1557. 
St T  j •  -ants'  Inn  and  came  to  the  following  resolutions  as  to  witnesses  |  -B**°*«- 
in  treason:  "(1)  That  on  the  trial  for  treason  and  misprision  of  I  judges  as  to 
treason,  there  are  required  by  the  Statutes  two  accusers  or  wit- 
nesses to  the  indictment  or  sayings  and  accusations  in  writing 
under  their  hands,  or  the  testimony  of  others  to  such  accusa- 
tion, which  should  be  read  to  the  jury  on  the  indictment.  (2) 
Should  one  of  the  accusers  happen  to  be  dead  at  the  time  of  the 
indictment,  it  is  sufficient  if  the  accusation  was  there  testifying 
the  fact,  for  then  there  were  two  accusers.  (3)  For  any  treason 
under  the  Statute  25  Edward  III.  there  need  be  no  accusers  at 
the  trial,  as  it  was  enacted  by  the  Statute  1  Philip  and  Mary 
c.  10  that  all  trials  for  treason  should  be  by  the  order  of  the 
common  law,  and  not  otherwise,  and  the  trial  by  common  law 
was  by  jury  and  witnesses,  and  not  by  accusers.  (4)  The  same 
rule  applied  as  to  treason  by  coining ;  there  need  be  no  accusers 
at  the  arraignment,  but  only  at  the  indictment.  (5)  In  all  trea- 
sons under  the  ^tatute  1  and  2  Philip  and  Mary  c.  10  there  should 
be  witnesses  and  accusers  both  at  the  indictment  and  at  the 
arraignment,  in  pursuance  with  the  clause  in  that  Act.  (6)  In 

of  misprision  of  treason  there  should  be  witnesses  or 
accusers  as  well  at  the  indictment  as  the  arraignment,  as  re- 
quired by  the  Statute  1  Edward  VI.  c.  12,  for  the  Statute  1  and 
2  Philip  and  Mary  c.  10  repeals  the  law  as  to  accusers  in  trials 
of  treason  only,  not  in  cases  of  misprision  of  treason.  (7)  Cases 
of  pi-tit  treason  should  be  tried  in  the  same  way  as  high  treason, 
namely  by  accusers  at  the  indictment,  but  there  need  not  be 
accusers  at  the  trial1." 

These  resolutions  were  agreed  to  by  the  Lord  Chief  Justice, 
Sir  William  Porteman,  the  Master  of  the  Rolls,  Sir  Nicholas 
Hare ;  Robert  Brook,  David  Brook,  Brown,  Widdon,  Saunders, 
1  New  cases,  76. 
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Staunford,   Dallison,    Justices ;    Serjeant  Dyer,    the  Attorney 
General,  Griffin,  and.  the  Solicitor-General,  Cordell. 

The  law  of  petit  treason  was  greatly  extended  by  constructor 
in  this  reign,  it  was  held  that  if  a  son-in-law  or  daughter-in-law  kil 
a  father-in-law  or  rnother-in-law  who  furnished  board  and  lodging, 
and  to  whom  they  did  necessary  service,  though  no  wages  were 
actually  paid,  yet  if  the  indictment  charged  the  killing  to  be 
done  "proditorie,"  they  could  be  convicted  of  petit  treason. 

In  another  case1  a  female  servant  and  a  stranger  conspired 
to  rob  the  girl's  master.  The  girl  let  the  servant  into  the  house, 
and  lighted  him  into  her  master's  bedroom,  where  the  strangei 
killed  him.  The  girl  neither  did  nor  said  anything,  but  onty 
held  the  candle.  It  was  clear  that  the  stranger  was  guilty  oi 
murder  only,  but  was  the  girl  guilty  of  petit  treason  ?  Accord- 
ing to  Porteman  C.J.,  Brook  C.J.,  and  Hare  M.R.,  she  was 
while  Brook  C.B.,  Dallison  J.,  and  Staunford  J.,  held  thai 
she  was  not2. 

One  extraordinary  extension  of  the  law  of  treason  in  this 
reign  should  be  mentioned — the  Queen's  proclamation  againsi 
books  of  treason,  sedition,  and  heresy.  Persons  who  had  any  oi 
these  books  and  did  not  presently  burn  them  without  reading  01 
shewing  them  to  any  person,  were  to  be  esteemed  rebels,  and 
without  any  further  delay  executed  by  martial  law. 

Another  point  deserves  notice.  Torture  seems  to  have 
been  freely  employed  during  Mary's  reign  to  extract  confessions 
or  evidence  from  prisoners.  Something  like  unlimited  powers 
were  given  to  put  obstinate  persons  who  would  not  confess  tc 
the  torture,  and  to  order  them  at  discretion.  The  confessions 
obtained  by  torture  was  read  against  the  prisoner  and  his 
accomplices  on  the  trial,  and  in  some  cases  formed  the  chief  evi- 
dence in  the  cases  for  the  Crown. 


1  Dal.  14. 


2  Dyer,  57,  128. 


CHAPTER  X. 


ELIZABETH. 
(1558—1603.) 

Act  of  Supremacy,  1  Eliz.  c.  1 — Act  of  Uniformity,  1  Eliz.  c.  2 — Treason 
during  Queen's  life,  Stat.  5  Eliz.  c.  1 — Bonner's  case — Excommunica- 
tion of  the  Queen,  13  Eliz.  c.  1,  23  Eliz.  c.  1 — Bond  of  association 
— Louis  Kidolfi's  conspiracy — Pole's  case — Duke  of  Norfolk's  case — 
Northern  rebellion— Campion's  case — Religious  persecution — Mary 
Queen  of  Scots — Babbington's  plot — Lord  Arundel's  case — Dr  Story's 
— Felton's  case— Sir  John  Perrott's  case — Sir  Christopher  Blunt's 
case — Lord  Essex's  case. 

THE  first  act  of  Elizabeth  and  her  Parliament  was  to  undo 
the  legislation  of  Mary's  reign  in  so  far  as  it  had  altered  the  re- 
in t  i<>ns  of  Church  and  State,  to  place  the  Church  in  the  same 
position  with  regard  to  the  Crown  as  it  had  occupied  at  the 
death  of  Edward  VI.,  and  to  fence  round  this  supremacy  with 
the  penalties  of  treason.  This  was  done  by  the  celebrated 
Act  of  Supremacy  1  Elizabeth  c.  1,  a  Statute  which  was  not 
passed  without  considerable  opposition  in  both  houses  of  Parlia- 
ment ;  indeed  it  is  said  that  had  Pole  filled  up  all  the  Bishops' 

i  t  would  never  have  become  law. 

This  Act,  after  repealing  the  Statute  1  and  2  Philip  and 
Mary  c.  8,  revived  various  Statutes  of  Henry  VIII.  and 
Ed \surd  VI.  as  to  the  ecclesiastical  jurisdiction  of  the  Crown1, 
repealed  the  persecuting  acts2,  abolished  all  foreign  authority, 
re-annexed  the  ecclesiastical  jurisdiction  to  the  Crown,  em- 
powered the  Queen  to  appoint  Commissioners  to  exercise  this 
ecclesiastical  jurisdiction,  made  all  ecclesiastical  and  civil  officers 
liable  to  take  the  oath  of  supremacy  stated  in  the  Act.  It 
then  enacted  "that  if  any  person  or  persons  dwelling  or  in- 
habiting in  this  your  realm  or  in  any  other  your  Highness' 
realms  or  dominions,  of  what  estate,  dignity,  or  degree  soever 

1  23  Hen.  VIII.  c.  9.  24  Hen.  VIII.  c.  12.  25  Hen.  VHI.  o.  19. 
25  H  < 'in  VIII.  c.  20.  25  Hen.  VIII.  c.  21.  26  Hen.  VIII.  c.  14.  28  Hen. 
VIII.  c.  li;.  32  Hen.  VUI.  c.  38.  37  Hen.  VIH.  c.  17.  1  Ed.  VI.  c.  1. 
2  &  3  Ed.  VI.  c.  23. 

3  5  Ric.  II.  St.  2,  c.  5.  2  Hen.  IV.  c.  15.  2  Hen.  V.  c.  7.  1  &  2 
P.  &  M.  c.  6. 
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he  or  they  be,  after  the  end  of  30  days  next  after  the  deter- 
mination of  the  present  Parliament,  shall  by  writing,  printing, 
teaching,  preaching,  express  words,  deed,  or  act  advisedly, 
maliciously,  and  directly  affirm,  hold,  stand  with,  set  forth, 
maintain,  or  defend  the  authority,  preeminence,  power,  or  juris- 
diction, spiritual  or  ecclesiastical,  of  any  foreign  prince,  pre- 
late, person,  state,  or  potentate  whatsover,  heretofore  claimed, 
used,  or  usurped  within  this  realm  or  any  dominion  or  country 
being  within  or  under  the  power,  dominion,  or  obeysance  of  your 
Highness,  or  shall  advisedly,  maliciously,  and  directly  put  in  ure, 
or  execute  anything  for  the  extolling,  advancement,  setting  forth, 
maintenance,  or  defence  of  any  such  pretended  or  usurped  juris- 
diction, power,  pre-eminence,  and  authority,  or  any  part  thereof, 
shall  for  a  first  offence  forfeit  all  his  goods  and  chattels,  for  the 
second  be  guilty  of  a  praemunire,  and  for  a  third  offence  shall 
suffer  death  and  other  penalties,  forfeitures  and  losses  as  in  the 
case  of  high  treason." 

The  31st  section  provides,  if  the  offence  is  preaching,  teach- 
ing, or  words  only,  the  offender  must  be  indicted  within  one  half 
year  after  the  offence  committed,  and  if  a  person  be  imprisoned 
for  the  offence,  and  not  indicted  within  the  time,  he  is  to  be  set 
at  liberty.  The  37th  section  provides  that  no  one  should  be 
indicted  under  the  Act  unless  there  be  two  sufficient  witnesses 
to  testify  and  declare  the  offence,  and  the  witnesses  are  at  the 
time  of  the  arraignment  to  be  brought  face  to  face  with  the 
party  accused. 

The  Government  did  not  allow  the  Statute  to  remain  a  dead 
letter.  Armed  with  its  power,  the  oath  of  supremacy  was 
tendered  to  all  the  remaining  bishops,  all  but  two  declined  it. 
The  Queen  was  then  able  to  fill  the  vacant  sees  and  thus  the 
House  of  Lords  with  her  own  nominees. 

Elizabeth  was  still  by  law  illegitimate,  and  it  seems  she  did 
not  dare  to  repeal  the  Acts  that  cast  this  stigma  upon  her.  To 
increase  her  right  to  the  Crown,  an  Act  was  passed,  1  Elizabeth 
c.  3,  "for  the  recognition  of  the  Queen's  Highness  to  the 
Imperial  Crown  of  this  realm,"  which  recognised  the  Queen's 
right  to  the  throne,  declared  that  Elizabeth  was  and  ought  to  be 
the  only  lawful  Queen,  confirmed  the  Statute  35  Henry  VIII. 
c.  1 ','  declared  it  should  be  law  for  ever,  and  everything  contrary 
to  the  limitations  therein  contained  should  be  void.  This  pro- 
tected Elizabeth's  right  to  the  Crown  by  the  penalties  of  treason, 
and  also  made  the  Greys  the  next  heirs  to  the  throne  to  the  ex- 
clusion of  the  Stuarts. 
Stuart  title  treason. 


It  also  made  the  recognition  of  the 


1  See  ante,  p.  62. 
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Kli/abeth's  lit'.-  was  considered  so  valuable  to  the  country, 
thought  necessary  to  extend  tin-  protection  the  law 
ura\e  it.  TJiis  was  done  by  the  Statute  1  Elizabeth 
1 1  ifh  enacts  that : 

"If  any  prrson  shall  compass  or  imagine  to  deprive  the 
Queen  or  the  heirs  of  her  body  to  be  begotten  being  King  or 
Queen  of  this  realm  from  the  style  or  kingly  name  of  the  Crown 
of  this  realm  or  to  destroy  the  Queen  or  any  of  the  heirs  of  her 
body  briiii;  King  or  Queen  or  to  levy  war  against  the  Queen 
or  any  heirs  of  her  body  within  her  dominions  or  to  depose 
1  leen  or  any  of  the  heirs  of  her  body  from  the  Imperial 
Crown  of  this  realm  and  the  same  imagination  shall  utter  by 
o|>»-n  w.u-ds  Arc.  or  shall  publish  or  directly  say  that  the  Queen 
during  her  life  is  not  or  ought  not  to  be  Queen  or  that  after  her 
death  the  heirs  of  her  body  ought  not  to  be  King  or  Queen  or  that 
any  other  person  ought  to  be  King  or  Queen  so  long  as  any  of 
the  heirs  of  her  body  shall  be  in  life  then  such  offender  shall 
forfeit  to  the  Queen  all  his  goods  and  chattels  and  the  profits  of 
his  lands  during  his  life  And  if  any  person  or  persons  shall  by 
writing  printing  overt  act  or  deed  commit  any  of  the  offences 
aforesaid  it  shall  be  adjudged  high  treason." 

To  give  a  still  further  protection,  by  the  Statute  1  Elizabeth 
c  6,  the  Statute  1  and  2  Philip  and  Mary  c.  3,  which  made 
it  felony  to  speak  false  or  slanderous  news  of  the  King  or 
Queen,  was  to  be  expounded  to  extend  to  Elizabeth  and  the 
li -irs  of  her  body;  while  to  secure  the  public  peace,  the 
Statute  1  Mary  sess.  2  c.  12,  against  unlawful  and  rebellious 
jt-^.-iublies,  was  continued  during  the  Queen's  life  and  to  the  end 
of  the  Parliament  then  next  following1. 

The  next  Parliament  was  not  held  till  1562,  and  the 
i ant  party,  then  being  the  stronger,  were  very  desirous 
to  retaliate  upon  the  Catholics  for  the  persecution  they  had 
undergone.  Now  they  were  in  jx>wer  they  wanted  to  become 
the  persecutors.  Accordingly  in  Elizabeth's,  second  Parlia- 
ment a  measure,  the  Statute  5  Elizabeth,  c.  1,  was  intro- 
duced, which  the  Protestants  thought  would  effect  their  pur- 
All  persons  were  to  renounce  the  Pope's  authority 
and  to  deelare  their  allegiance  to  the  Queen  on  oath.  If 
th'-y  refused,  the  penalty  for  a  first  offence  was  a  prsemunire, 
for  the  second  treason.  This  measure  would  probably  never  have 
lieeoine  law,  as  the  opposition  in  the  House  of  Lords  would  have 
b»-en  too  strong  for  it  ;  but  a  clause  (17)  was  inserted,  "that  the 
Queen  was  otherwise  sutlieimt ly  a»iin-d  of  the  faith  and  loyalty 
of  the  temporal  lopi.>  of  the  High  Court  of  Parliament;  there- 
1  1  Elizabeth,  c.  10. 
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fore  the  Act  should  not  extend  to  compel  any  temporal  person 
of  above  the  degree  of  a  baron  of  this  realm  to  take  or  pro- 
nounce the  oath,  nor  to  incur  any  penalty  limited  by  this  Act 
for  not  taking  or  refusing  the  same."  If  a  proof  of  the  selfish- 
ness of  Elizabeth's  statesmen  was  wanting,  a  better  one  could 
hardly  be  given  than  this.  The  Catholic  lords  were  prepared  to 
allow  their  fellow-subjects  to  be  put  to  death  as  traitors  if  they 
the  lords  only  were  safe.  The  Spanish  ambassador,  de  Quadra, 
urged  the  English  Catholics  to  be  true  to  their  creed  and 
party,  but  they  felt  that  self-preservation  was  the  first  thing, 
and  let  the  Act  pass. 

The  Act  is  entitled  "An  Act  for  the  assurance  of  the  Queen's 
Royal  power  over  all  estates  and  subjects  within  her  dominions." 
After  reciting  the  dangers  that  ensue  from  admitting  the  Pope's 
authority,  the  Act  provides  that  persons  who  maintain  the 
Pope's  authority  are  guilty  of  a  prsemunire.  Justices  of  the 
Peace  are  to  enquire  and  certify  offenders,  and  the  Justices  of 
the  Queen's  Bench  are  to  try  them.  All  the  persons  mentioned 
in  the  Act  of  Supremacy  1  Elizabeth  c.  1,  and  also  all  persons 
taking  ecclesiastical  orders  or  a  degree  in  either  University, 
all  Schoolmasters  Barristers  Benchers  Readers  Ancients  Proto- 
notaries  Attornies  Philizers  Sheriffs  Escheators  Feodaries 
Officers  of  the  Common  Law  and  Officers  of  any  Court  are 
to  take  the  oath.  Bishops  may  require  any  spiritual  person  to 
take  the  oath  and  the  Lord  Chancellor  may  direct  a  Commission 
to  take  the  oath  of  any  person.  A  person  refusing  the  oath  is 
guilty  of  a  praemunire.  The  refusal  is  to  be  certified  into  the 
Queen's  Bench,  and  the  offender  indicted.  By  sec.  10  it  is 
enacted,  "And  for  stronger  defence  and  maintenance  of  the 
Act  it  is  further  ordained  enacted  and  established  by  the  au- 
thority aforesaid  that  if  any  such  offender  or  offenders  as  is 
aforesaid  of  the  first  part  or  branch  of  this  Statute  that  is  to 
say  by  Avriting  cyphering  printing  preaching  or  teaching  deed 
or  act  advisedly  or  wittingly  hold  or  stand  with  to  extol  set 
forth  maintain  or  defend  the  authority  jurisdiction  or  power  of 
the  Bishop  of  Rome  or  of  his  see  heretofore  claimed  used  or 
usurped  within  the  realm  or  in  any  dominion  or  country  being 
of  within  or  under  the  Queen's  power  or  obeysance  or  by  any 
speech  deed  or  act  .advisedly  or  wittingly  attribute  any  such 
manner  of  jurisdiction  authority  or  preeminence  to  the  said  see 
of  Rome  or  to  any  Bishop  of  the  same  see  for  the  time  being 
within  the  realm  or  in  any  of  the  Queen's  dominions  or 
countries  or  be  to  any  such  offender  or  offenders  abetting  pro- 
curing or  counselling  or  aiding  assisting  or  comforting  upon 
purpose  and  to  the  intent  to  set  forth  further  and  extol  the 
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said  usurped  power  authority  or  jurisdiction  after  such  con- 
vi.tii.n  .-Hid  attainder  MS  is  aforesaid  do  eftsoons  commit  or  do 
.id  otlenees  or  any  of  them  in  manner  or  form  aforesaid 
und  l>e  thereof  duly  convicted  and  attainted  as  is  aforesaid" 

1  \  I .  And  also  if  any  the  persons  above  named  and  ap- 
pointed  by  this  Act  to  take  the  oath  aforesaid  do  after  the 
space  of  three  months  after  the  first  tender  thereof  the  second 
time  refuse  to  take  and  pronounce  or  do  not  take  and  pronounce 
the  same  in  form  aforesaid  to  be  tendered  that  then  every  such 
otr.-uder  or  offenders  for  the  same  second  offence  or  offences 
shall  forfeit  lose  and  suffer  such  like  and  the  same  pain  for- 
feiture judgment  and  execution  as  is  used  in  cases  of  high 
on." 

Thf  Act  expressly  provides  that  there  shall  be  no  corruption 
of  blood  or  forfeiture  of  dower  for  any  attainder  thereby,  that 
the  oath  in  the  Act  of  Supremacy  shall  be  expounded  as  con- 
fessing and  acknowledging  in  the  Queen  her  heirs  and  successors 
none  other  authority  than  that  was  challenged  and  used  by 
the  noble  King  Henry  VIII.  and  King  Edward  VI.  The  Act 
was  to  be  published  at  all  Courts  of  Quarter  Sessions,  and  Court 
.  and  once  each  term  in  the  Court  of  Chancery.  Every 
member  of  the  House  of  Commons  was  to  take  the  oath  before 
the  Lord  Steward.  No  baron  or  person  of  higher  degree  could  be 
compelled  to  take  it.  Charitable  giving  alms  to  offenders  did 
not  expose  the  givers  to  forfeiture  as  accessories.  Persons  offend- 
ing against  the  Act  were  to  be  tried  by  the  same  persons  as  in 
other  cases  of  treason.  Only  certain  specified  persons,  ecclesi- 
astics and  others,  were  to  be  compelled  to  take  the  oath  on  a 
second  tender.  No  person  convicted  of  a  praemunire  could  be 
killed  without  lawful  authority  (a  doubt  as  to  this  seems  to 
have  existed).  The  Act  did  not  do  away  with  any  punishment 
prescribed  by  any  former  Act,  and  no  person  could  be  indicted 
under  the  Act  "  unless  he  or  they  be  lawfully  accused  of  such 
good  or  sufficient  testimony  or  proof  as  by  the  Jury  by  whom 
he  shall  so  be  indicted  shall  be  thought  good  lawful  and  suf- 
ficient to  prove  him  or  them  guilty  of  the  said  offences." 

By  the  Statute  5  Elizabeth,  c.  11,  the  dipping,  washing, 
founding  and  filing  of  coin  was  made  high  treason,-  but  the 
lords  who  were  by  grant  entitled  to  forfeitures  were  not  to  lose 
tin -in  in  these  cases;  nor  was  there  to  be  any  corruption  of 
blood  or  forfeiture  of  dower.  A  Peer  who  committed  any  of 
these  offences  was  to  be  tried  by  his  Peers. 

The  law  of  Kdward  VI.,  3  and  4  Edward  VI.  c.  15,  against 
fond  and  fantastical  prophecies,  which  had  expired,  was  revived 
and  extended,  the  punishment  being  for  the  first  offence  impri- 
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sonment  for  a  year,  for  the  second,  imprisonment  for  life.  But  all 
offences  against  the  Act  were  to  be  proceeded  against  within 
six  months  from  the  time  when  they  were  committed. 

The  Protestant  Bishops,  as  soon  as  the  Act,  5  Elizabeth  c.  1 , 
became  law,  determined  to  enforce  it.  The  Bishop  of  Win- 
chester, Home,  at  once  selected  Bonner  as  the  first  victim. 
By  section  6  Bishops  were  empowered  to  administer  the 
oath  to  any  spiritual  person,  and  the  Bishop  of  Winchester 
tendered  the  oath  to  Bonner,  who  being  imprisoned  in  the 
Marshalsea,  was  in  his  diocese.  Bad  as  Bonner's  character  was, 
his  enemies  gave  him  credit  for  consistency,  and  it  was  thought 
to  be  certain  that  he  would  refuse.  But  Bonner,  before  saying 
whether  he  would  or  would  not  take  the  oath,  denied  that  Horne 
was  Bishop  of  Winchester,  and  said  he  had  no  power  to  ad- 
minister it.  When  Horne  had  been  appointed  the  former  Bishop 
was  alive,  and  it  was  extremely  doubtful  if  his  appointment 
was  legal.  If  he  was  not  legally  appointed  he  could  not  ad- 
minister the  oath,  and  until  this  question  was  decided  Bonner 
declined  to  say  whether  he  would  or  would  not  take  it.  The 
Bishop  of  Winchester  certified  Bonner  as  a  recusant  into  the 
Queen's  Bench,  and  he  was  indicted  as  "  Dr  Bonner  in  Holy 
Orders."  The  certificate  was  objected  to,  first,  because  it  did  not 
set  out  that  Bonner  was  a  Clerk  or  Bishop,  which  objection  the 
Queen's  Bench  overruled,  and  secondly  on  the  ground  that  the 
Bishop  of  Winchester  had  no  right  to  give  the  oath,  not  being 
a  Bishop,  and  on  this  point  the  Queen's  Bench  upheld  Bonner1. 
He  was  remanded  to  the  Marshalsea,  and  the  persecutors  dis- 
appointed2. 

In  consequence  of  the  plots  against  the  Queen,  and  the  cele- 
brated Bull  of  Pius  V.,  by  which  she  was  excommunicated,  it 
was  considered  necessary  to  extend  the  law  of  treason.  By  the 
Statute  25  Edward  III.,  compassing  and  imagining  the  Sove- 
reign's death  was  made  treason.  This  was  now  extended  to 
include  destruction  and  bodily  harm  to  the  Queen,  and  the 
inciting  others  to  levy  war  against  the  Queen  was  made  a 
distinct  act  of  treason.  By  the  Statute  13  Elizabeth,  c.  1,  it 
was  made  treason  to  intend  destruction  or  bodily  harm  to  the 
Queen,  or  to  levy  war,  or  to  move  others  to  war  against  her,  or 
to  affirm  that  the  Queen  ought  not  to  enjoy  the  Crown,  but 
that  some  other  person  should,  or  to  publish  that  the  Queen  is 
an  heretic,  schismatic,  tyrant,  infidel  or  usurper  of  the  Crown, 
or  to  claim  right  to  the  Crown  or  to  usurp  the  same  during  the 

1  The  question  as  to  the  validity  of  the  Bishop's  consecration  was 
settled  by  the  Statute,  8  Eliz.  c.  1,  but  an  express  provision  was  made  fur 
cases  like  Bonner's,  sees.  6  &  7. 

2  Dyer,  58. 


(^11. en's  lit'.-,  or  to  atlirm  that  the  Laws  and  Statutes  do  not 
hind  tlic  riijlit  of  the  (  Vown  and  tin-  descent,  limitations,  in- 
heritance, or  governance  thereof.  Whosoever  should  during 
?  lern's  lit'e,  l.y  any  book  or  work,  written  or  printed,  ex- 
presslv  atlirni  (before  the  same  be  established  by  Parliament) 
that  any  one  particular  person  is  or  ought  to  be  the  heir  and 
sor  to  the  Queen,  except  the  same  be  the  natural  issue 
dt'  h«-r  body,  or  should  wilfully  set  up  in  open  place,  or 
spread  any  books  or  scrouls  to  that  effect,  or  shall  print,  bind, 
or  put  to  sale  or  utter  or  cause  to  be  uttered  any  such  book  or 
writing,  lie  his  abettors  and  counsellors,  shall  for  the  first  offence 
be  a  whole  year  imprisoned  and  forfeit  half  his  goods,  and  for  the 
second  offence  incur  the  penalty  of  a  pnemimire. 

It  is  obvious  against  whom  the  Act  was  directed,  the  Queen 
of  Scotland's  claim  to  be  the  heir  of  Elizabeth — a  claim  which 
half  the  nation  were  prepared  to  endorse — made  Elizabeth 
anxious  to  be  able  to  place  some  legal  check  upon  its  assertion. 

But  other  claims,  and  those  of  a  more  serious  nature  had  to  be 
dealt  with.  The  Statute  5  Elizabeth  c.  1  was  further  extended  by 
the  Statute,  13  Elizabeth  c.  2,  entitled  "An  Act  against  the 
bringing  in  and  putting  in  execution  of  bulls,  writings  and 
instruments,  and  other  superstitious  things  from  the  see  ol 
Rome."  That  Act  after  reciting  the  Statute  5  Eliz.  c.  1, 
states  "And  yet  nevertheless,  divers  seditious  and  very 
evil-disposed  People,  without  the  Respect  of  their  Duty  to 
Almighty  God,  or  of  the  Faith  and  Allegiance  which  they  ought 
to  bi-ar  and  have  to  our  said  Sovereign  Lady  the  Queen,  and 
without  all  Fear  and  Regard  had  to  the  said  good  Law  and 
Statute,  or  the  Pains  therein  limited,  but  minding,  as  it  should 
semi,  very  seditiously  and  unnaturally  not  only  to  bring  this 
Realm  and  Imperial  <  'mwn  thereof  (being  in  very  Deed  of  itself 
most  free)  into  the  Thraldom  and  Subjection  of  that  foreign, 
usurped,  and  unlawful  Jurisdiction,  Preheminence  and  Au- 
thority claimed  by  the  said  See  of  Rome,  but  also  to  estrange 
and  alienate  the  Minds  and  Hearts  of  sundry  her  Majesty's 
Subjects  from  their  dutiful  Obedience  and  to  raise  and  stir 
Sedition  and  Rebellion  within  this  Realm,  to  the  Disturbance 
of  the  most  happy  Peace  thereof;  have  lately  procured  and 
obtained  to  themselves  from  the  said  Bishop  of  Rome  and  his 
said  See.  divers  Bulls  and  Writings,  the  Effect  whereof  hath 
been,  and  i  ,  to  absolve  and  reconcile  all  those  that  will  be  con- 
tented to  forsake  their  due  Obedience  to  our  most  gracious 
Sovereign  Lady  the  (Queen's  Majesty,  and  to  yield  and  subject 
themseU  cs  to  the  said  feigned,  unlawful  and  usurj>ed  Authority; 
and  by  Colour  of  the  said  Bulls  and  Writings,  the  said  wicked 
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Persons  very  secretly,  and  most  seditiously,  in  such  Parts  of  this 
Realm  where  the  People  for  want  of  good  Instruction  are  most 
weak,  simple  and  ignorant,  and  thereby  farthest  from  the  good 
Understanding  of  their  Duties  towards  God  and  the  Queen's 
Majesty,  have  by  their  lewd  and  subtle  Practices  and  Persuasions, 
so  far  forth  wrought,  that  sundry  simple  and  ignorant  Persons 
have  been  contented  to  be  reconciled  to  the  said  usurped 
Authority  of  the  See  of  Rome,  and  to  take  Absolution  at  the 
Hands  of  the  said  naughty  and  subtil  Practisers ;  whereby 
hath  grown  great  Disobedience  and  Boldness  in  many,  not  only 
to  withdraw  and  absent  themselves  from  all  Divine  Service  now 
most  godly  set  forth  and  used  within  this  Realm,  but  also  have 
thought  themselves  discharged  of  and  from  all  Obedience,  Duty 
and  Allegiance  to  her  Majesty,  whereby  most  wicked  and  un- 
natural Rebellion  hath  ensued,  and  to  the  further  Danger  of  this 
Realm  is  hereafter  very  like  to  be  renewed,  if  the  ungodly  and 
wicked  Attempts  in  that  Behalf  be  not  by  Severity  ot  Laws  in 
Time  restrained  and  bridled. 

"  II.  For  Remedy  and  Redress  whereof,  and  to  prevent  the 
great  Mischiefs  and  Inconveniences  that  thereby  may  ensue,  be 
it  enacted  by  the  Queen's  most  Excellent  Majesty,  with  the 
Assent  of  the  Lords,  Spiritual  and  Temporal,  and  the  Commons 
in  this  present  Parliament  assembled,  and  by  the  Authority  of 
the  same,  That  if  any  Person  or  Persons,  after  the  first  Day  of 
July  next  coming,  shall  use  or  put  in  ure  in  any  Place  within 
this  Realm,  or  in  any  the  Queen's  Dominions,  any  such  Bull, 
Writing,  or  Instrument  written  or  printed,  of  Absolution  or 
Reconciliation,  at  any  Time  heretofore  obtained  and  gotten,  or  at 
any  Time  hereafter  to  be  obtained  or  gotten  from  the  said 
Bishop  of  Rome,  or  any  his  Successors,  or  from  any  other 
Person  or  Persons  authorized,  or  claiming  Authority  by  or  from 
the  said  Bishop  of  Rome,  his  Predecessors  or  Successors,  or  See 
of  Rome ;  Or  if  any  Person  or  Persons  after  the  said  first  Day 
of  July,  shall  take  upon  him  or  them,  by  Colour  of  any  such 
Bull,  Writing,  Instrument,  or  Authority,  to  absolve  or  reconcile 
any  Person  or  Persons,  or  to  grant  or  promise  to  any  Person  or 
Persons  within  this  realm,  or  to  any  other  the  Queen's  Majesty's 
Dominions,  any  such  Absolution  or  Reconciliation,  by  any 
Speech,  Preaching,  Teaching,  Writing,  or  any  other  open  Deed; 
Or  if  any  Person  or  Persons  within  this  Realm,  or  any  the 
Queen's  Dominions,  after  the  said  first  Day  of  July  shall  will- 
ingly receive  and  take  any  such  Absolution  or  Reconciliation; 

"  III.  Or  else,  if  any  Person  or  Persons  have  obtained  or 
gotten  since  the  last  Day  of  the  Parliament  holden  in  the  first 
Year  of  the  Queen's  Majesty's  Reign,  or  after  the  said  first 
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Day  of  .July  shall  obtain  or  get  from  the  said  Ili.shop  of  Rome, 
\  liis  Successors  or  See  of  Rome,  any  Manner  of  Hull, 
Writing  «>r  ln>tniment,  written  or  printed,  containing  any 
Thing,  .Matter  or  Cause  whatsoever:  Or  shall  publish,  or 
1>\  any  \Vays  or  Means  put  in  ure  any  such  Bull,  Writing  or 
ln>tniment :  That  then  all  and  every  such  Act  and  Acts, 
otleiu-e  and  Offences,  shall  be  deemed  and  adjudged  by  the 
Authority  of  this  Act  to  be  High  Treason:  And  the  Of- 
fender or  Offenders  therein,  their  Procurers,  Abettors  and 
( 'ounsellors  to  the  Fact  and  committing  of  the  said  Offence  or 
<  )t truces,  shall  be  deemed  and  adjudged  High  Traitors  to  the 
CjMuM'ii  and  the  Realm:  and  being  thereof  lawfully  indicted 
ami  attainted,  according  to  the  Course  of  the  Laws  of  this 
Realm,  shall  suffer  Pains  of  Death,  and  also  lose  and  forfeit  all 
their  Lands,  Tenements,  Hereditaments,  Goods  and  Chattels, 
as  in  Cases  of  High  Treason  by  the  Laws  of  the  Realm  ought 
to  be  lost  and  forfeited. 

"IV.  And  be  it  further  enacted,  by  the  Authority  afore- 
said, that  all  and  every  Aiders,  Comforters,  or  Maintainers  of 
any  the  said  Offender  or  Offenders,  after  the  Committing  of 
any  the  said  Acts  or  Offences,  to  the  Intent  to  set  forth, 
uphold,  or  allow  the  Doing  or  Execution  of  the  said  usurped 
Power,  Jurisdiction  or  Authority,  touching  or  concerning 
the  Premisses,  or  any  part  thereof,  shall  incur  the  Pains 
and  Penalties  contained  in  the  Statute  of  Prsemunire,  made 
in  the  sixteenth  Year  of  the  Reign  of  King  Richard  the 
Second. 

"V.  Provided  always,  and  be  it  further  enacted  by  the 
Authority  aforesaid,  that  if  any  Person  or  Persons  to  whom 
any  such  Absolution,  Reconciliation,  Bull,  Writing,  or  Instru- 
11 1 • -nt,  as  is  aforesaid,  shall  after  the  said  first  day  of  July,  be 
offered,  moved,  or  perswaded  to  be  used,  put  in  ure,  or  exe- 
cuted shall  conceal  the  same  Offer,  Motion,  or  Perswasion  and 
not  disclose  and  signify  the  same  by  Writing,  or  otherwise, 
within  six  Weeks  then  next  following,  to  some  of  the  Queen's 
Majesty's  Privy  Council,  or  else  to  the  President  or  Presidents 
of  the  Queen's  Majesty's  Council  established  in  the  North 
or  in  the  Marches  of  Wales,  at  the  time  being,  that  then 
the  same  Person  or  Persons  so  concealing  and  not  disclosing, 
or  not  signify  in-:  the  said  Offer,  Motion,  or  Perswasion,  shall 
inmr  the  Loss,  Danger,  Penalty  and  Forfeiture  of  Misprision 
of  High  Treason. 

"  VI.     And  that  no  Person  or  Persons  shall  at  any  Time 

fter  l>e  impeached,  molested,  or  troubled  in  or  for  Mispri- 

sion  of  Treason,  for  any  Offence  or  Offences  made  Treason  by 
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this  Act  other  than  such  as  by  this  Act  are  before  declared  to 
be  in  case  of  Misprisioii  of  High  Treason. 

"  VII.  And  be  it  further  enacted  by  the  Authority  afore- 
said, That  if  any  Person  or  Persons  shall  at  any  Time  after  the 
said  first  Day  of  July,  bring  into  this  Realm  of  England,  or 
any  the  Dominions  of  the  same,  any  Token  or  Tokens,  Thing 
or  Things,  called  or  named  by  the  Name  of  Agnus  Dei1,  or  any 
Crosses,  Pictures,  Beads,  or  such  like  vain  and  superstitious 
Things,  from  the  Bishop  or  See  of  Rome,  or  from  any  Person 
or  Persons  authorized,  or  claiming  Authority  by  or  from  the 
1  said  Bishop  or  See  of  Rome,  to  consecrate  or  hallow  the  same ; 
(which  said  Agnus  Dei  is  used  to  be  specially  hallowed  and 
consecrated,  as  it  is  termed,  by  the  said  Bishop  in  his  own  Per- 
son, and  the  said  Crosses,  Pictures,  Beads,  and  such  like  super- 
stitious Things  been  also  hallowed  either  by  the  same  Bishop, 
or  by  others  having  Power  or  pretending  to  have  Power  for  the 
same,  by  or  from  him  or  his  said  See  and  divers  Pardons,  Im- 
munities and  Exemptions  granted  by  the  Authority  of  the  said 
See,  to  such  as  shall  receive  and  use  the  same) :  And  that  if 
the  same  Person  or  Persons  so  bringing  in,  as  is  aforesaid, 
such  Agnus  Dei,  and  other  like  things,  as  have  been  before 
specified,  shall  deliver,  or  cause  or  offer  to  be  delivered  the 
same,  or  any  of  them,  to  any  Subject  of  this  Realm,  or  of  any 
the  Dominions  of  the  same,  to  be  worn  or  used  in  any  wise : 
That  then  as  well  the  same  Person  or  Persons  so  doing,  as  also 
all  and  every  other  Person  or  Persons  which  shall  receive  and 
take  the  same,  to  the  Intent  to  use  or  wear  the  same,  being 
thereof  lawfully  convicted  and  attainted  by  the  Order  of  the 
Common  Laws  of  this  Realm,  shall  incur  the  Dangers,  Penal- 
ties, Pains  and  Forfeitures  ordained  and  provided  by  the  Sta- 
tute of  Prsemunire  and  Provision  made  in  the  sixteenth  Year 
of  the  Reign  of  King  Richard  the  Second. 

"  VIII.  Provided  nevertheless,  and  be  it  further  enacted 
by  the  Authority  aforesaid,  That  if  any  Person  to  whom  any 
such  Agnus  Dei,  or  other  the  Things  aforesaid,  shall  be  ten- 
dred  and  offered  to  be  delivered,  shall  apprehend  the  Party  so 
offering  the  same,  and  bring  him  to  the  next  Justice  of  Peace 
of  that  Shire  where  such  Tender  shall  be  made,  if  he  shall  be 
of  Power  and  able  so  to  do  or  for  Lack  of  such  Ability  shall 
within  the  Space  of  three  days  next  after  such  Offer  made,  as 
is  aforesaid,  disclose  the  Name  and  Names  of  such  Person  or 
Persons  as  so  shall  make  the  same  Offer,  and  the  Dwelling- 
place,  or  Place  of  Resort  of  the  same  Person  or  Persons  (which 
he  shall  endeavour  himself  to  know  by  all  the  Ways  and  Means 
1  See  Somervile's  case  post,  p.  238. 
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he  can)  to  the  Ordinary  of  that  Diocese,  or  to  any  Justice  of 
of  that  Shire  where  such  Person  or  Persons  to  whom 
Mich  <>tl'T  shall  In-  made,  as  is  aforesaid,  shall  be  resiant  : 
And  also  if  such  Person  or  Persons  to  whom  such  Offer  shall 
l>e  made,  shall  happen  to  receive  any  such  Agnus  Dei,  or  other 
Tiling  above-remembred  and  shall  within  the  Space  of  one  Day 
next  after  such  Receipt,  deliver  the  same  to  any  Justice  of 
Peace  within  the  same  Shire  where  the  Party  so  receiving 
shall  l>e  thru  resiant,  or  shall  happen  to  be:  That  then 
every  sucli  Person  or  Persons  doing  any  the  A  cts  or  Things  in 
this  Provision  above  mentioned,  in  Form  above  declared,  shall 
not  by  Force  of  this  Statute  incur  any  Danger  or  Penalty 
appointed  by  this  Statute,  or  any  other  Pain  or  Penalty;  this 
Act,  and  any  Thing  therein  contained  to  the  contrary  in  any 
wise  notwithstanding. 

"  IX.  And  be  it  further  enacted  by  the  Authority  afore- 
said, That  all  and  every  Person  and  Persons  which  at  any  Time 
since  the  beginning  of  the  first  Year  of  the  Queen's  Majesty's 
Reign  that  now  is,  have  brought  or  caused  to  be  brought  into 
this  Realm  any  such  Bulls,  Writings  or  Instruments  of  Recon- 
ciliation only  as  are  above-mentioned,  and  now  have  any  of  the 
same  Bulls,  Writings  or  Instruments  in  his  or  their  Hands  or 
Custody,  and  shall  and  do  within  the  Space  of  three  months 
next  after  the  end  of  any  Session  or  Dissolution  of  this  present 
Parliament,  bring  and  deliver  all  such  Bulls,  Writings  and 
Instruments  which  they  or  any  of  them  now  have  in  his  or 
thc-ir  Custody,  to  the  Bishop  of  the  Diocese  where  such  Abso- 
lution hath  been  given  and  received,  to  the  Intent  that  the 
same  Bulls,  Writings  or  Instruments  may  be  cancelled  and 
defaced,  and  shall  openly  and  publicly  before  such  Bishop  con- 
fess and  acknowledge  his  or  their  offence  therein,  and  humbly 
<le>in>  to  be  received,  restored  and  admitted  to  the  Church  of 
England,  shall  stand  and  be  clearly  pardoned  and  discharged  of 
all  and  every  Offence  and  Offences  done  or  committed  in  any 
Matter  or  Cause  concerning  any  of  the  said  Bulls,  Writings, 
or  Instruments  for  or  touching  such  Absolution  or  Reconcilia- 
tion only.  And  that  all  and  every  Person  or  Persons  which 
have  received  or  taken  any  Absolution  from  the  said  Bishop  of 
Rome,  or  his  said  See  of  Rome,  or  any  Reconciliation  unto  the 
said  Bishop  or  to  the  said  See  of  Rome,  sithence  the  said  first 
Year  of  the  Reign  of  our  said  Sovereign  Lady  the  Queen,  and 
shall  within  the  said  Space  of  three  Months  next  after  any 
Session,  or  Dissolution  of  this  present  Parliament,  come  before 
the  Bishop  of  the  Diocese  of  such  Place  where  such  Absolution 
or  Reconciliation  was  had  or  made,  and  shall  publicly  and 
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openly  before  the  same  Bishop,  confess  and  acknowledge  his  or 
their  Offence  therein,  and  humbly  desire  to  be  received, 
restored  and  admitted  to  the  Church  of  England,  shall  likewise 
stand  and  be  clearly  pardoned  and  discharged  of  all  and  every 
Offence  and  Offences  done  or  committed  in  any  Matter  or 
Cause  concerning  the  said  Bulls,  Writings,  or  Instruments,  for 
or  touching  only  receiving  of  such  Absolution  or  Reconciliation 
and  for  and  concerning  all  Absolution  or  Reconciliation  had  or 
received  by  Colour  of  any  of  the  said  Bulls,  Writings,  or  In- 
struments only. 

"  X.  Provided  also,  and  be  it  further  enacted  by  the 
Authority  aforesaid,  That  if  any  Justice  of  Peace,  to  whom  any 
Matter  or  Offence  before  mentioned,  shall  be  uttered,  shewed 
or  declared,  as  is  aforesaid,  do  not  within  the  Space  of  fourteen 
Days  next  after  it  shall  be  to  him  shewed  or  uttered,  signify  or 
declare  the  same  to  some  one  of  the  Queen's  Majesty's  Privy 
Council,  that  then  the  same  Justice  of  Peace  shall  incur  the 
Danger,  Pain  and  Forfeiture  provided  by  the  said  Statute  made 
in  the  said  sixteenth  Year  of  King  Richard  the  Second. 

"XI.  Provided  also,  and  be  it  further  enacted,  by  the 
Authority  aforesaid,  That  if  any  Nobleman,  being  a  Peer  of 
this  Realm,  shall  at  any  Time  hereafter  happen  to  be  indicted 
for  any  the  Offence  or  Offences  aforesaid,  that  then  every  such 
Nobleman  and  Peer  of  this  Realm,  shall  have  his  Trial  by  his 
Peers,  as  in  Cases  of  High  Treason,  and  Misprision  of  Treason 
hath  heretofore  been  accustomed  or  used. 

"  XII.  Saving  to  all  and  every  Person  and  Persons,  Bodies 
Politick  and  Corporate,  their  Heirs  and  Successors,  and  the 
Heirs  and  Successors  of  every  of  them,  other  than  the  said 
Offenders  and  their  Heirs,  claiming  only  as  Heir  or  Heirs  to 
any  such  Offenders,  and  such  Person  and  Persons  as  claim  to 
any  their  Uses,  All  such  Rights,  Titles,  Interests,  Posses- 
sions, Leases,  Rents,  Reversions,  Remainders,  Offices,  Fees, 
and  all  other  Profits,  Commodities  and  Hereditaments,  as  they 
or  any  of  them  shall  have  at  the  Day  of  the  Committing  of 
such  Offence  or  Offences,  or  any  Time  before,  in  as  large  and 
ample  Manner  to  all  Intents  and  Purposes  as  if  this  Act  had 
never  been  had  nor  made;  any  Thing  therein  contained  to  the 
contrary  thereof  notwithstanding." 

The  effect  of  this  Act  was  to  make  it  treason  for  any 
person  to  be  converted  to  the  Catholic  religion,  and  also  for  the 
person  making  the  convert;  prseinunire  for  those  who  aided  and 
maintained  converters  or  converted,  misprision  of  treason,  in 
those  who  were  attempted  to  be  converted,  refused,  and  did 
not  disclose  the  attempt  within  six  weeks,  This  Act  cannot 
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•used  on  any  political  grounds:  it  was  an  act  of  perse- 
cution pure  and  simple. 

The,  discovery  of  the  Ridolfi  Plot  drove  the  English  Go- 
vernment to  still  further  measures  of  persecution.  The  Statute 
;/.al>eth,  c.  1,  declared  that  any  one  who  unlawfully  and 
of  his  own  authority  compassed,  imagined,  conspired,  practised, 
or  devised,  rebelliously  to  take  or  keep  any  of  the  Queen's 
castles,  towers,  fortresses,  or  holds,  or  to  raze,  burn  or  destroy 
any  castle,  fort  or  bulwark,  having  munition  or  ordinance  of 
the  Queen  therein,  or  guarded  with  soldiers,  and  should  advisedly 
declare  the  same  by  express  words,  speech,  act,  deed  or  writing, 
should  be  guilty  of  felony  without  benefit  of  clergy.  If  any 
one  kept  or  detained  from  the  Queen  any  of  her  castles,  towers, 
fortresses  or  holds,  or  any  of  her  ships,  ordinance,  artillery  or 
other  munition,  or  fortification  of  war,  and  did  not  render  them 
in  six  days  after  demand  by  proclamation,  or  should  burn  or 
destroy  any  of  the  Queen's  ships,  or  cause  any  haven  to  be 
barred,  he  should  be  guilty  of  High  Treason.  By  this  Act  it  will 
be  seen  that  to  incur  the  penalty  'of  death  no  overt  act  was 
required,  advised  words  or  speech  were  sufficient.  When  it  is 
remembered  what  lax  construction  as  to  the  law  of  evidence, 
especially  as  to  repeating  words,  were  then  used  in  the  Courts, 
the  tremendous  power  this  Act  placed  in  the  hands  of  the  Crown 
will  be  at  once  seen.  The  Act  was  only  to  be  law  during 
the  Queen's  life. 

By  the  14  Elizabeth,  c.  2,  it  was  enacted  that  if  any  one 
conspired,  devised,  or  went  about  to  enlarge  any  prisoner  com- 
mitted to  prison  or  custody  by  the  Queen's  special  command- 
ment for  any  treason,  suspicion  of  treason,  concerning  her  own 
person,  and  the  same  conspiracy  or  device,  by  express  words, 
writing,  or  other  matter,  manifestly  declared  or  set  forth,  such 
person  was  guilty  if  before  indictment  of  misprision  of  treason, 
if  after  indictment  of  felony,  if  after  attainder  of  high  treason. 
Tii is  Act  was  only  to  remain  law  during  the  Queen's  life,  but 
while  it  remained  in  force  it  added  greatly  to  the  power  of  the 
( 'rmvn  and  the  execution  of  the  Statute  14  Elizabeth,  c.  1.  An 
attempt  to  rescue,  a  conspiring  to  rescue,  or  talking  about  a 
ivMiu',  were  capital  offences. 

By  the  14  Elizabeth,  c.  3,  the  law  as  to  the  coin  was  fur- 
ther extended :  it  was  now  made  misprision  of  treason  to  forge 
foreign  money,  not  the  coin  of  the  realm  nor  current  here. 

The  18  Elizabeth,  c.  1,  made  the  diminishing,  scaling  or 
lightening  any  coin  current  in  this  realm,  either  coins  of  the 
realm  or  the  dominions  thereof,  or  the  monies  or  coins  of  any 
other  realm,  allowed  by  proclamation  and  suffered  to  be  cur- 
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rent  here,  high  treason.  It  also  gave  a  legislative  sanction  to 
constructive  treason,  by  enacting  that  "as  evil  disposed  per- 
sons knowing  that  the  said  law  being  as  it  is  penal  ought  to 
be  taken  and  expounded  strictly  according  to  the  words 
thereof  and  the  like  offences  not  by  any  equity  to  receive  the 
like  punishment  or  pains  have  since  the  making  of  the  said  law 
and  statute  most  wickedly  devised  and  practised  for  wicked 
lucre  and  gain's  sake  other  arts  undue  ways  and  means  to  falsify 
and  impair  diminish  and  lighten  the  coin"  this  offence  should 
also  be  treason.  There  was  however  to  be  no  corruption  of 
blood  or  forfeiture  of  dower  for  this  kind  of  treason,  and  if  a 
Lord  of  Parliament  was  indicted  for  the  offence  he  was  to  be 
tried  by  his  peers. 

The  Bull  of  Excommunication  and  the  famous  ad  illud 
tempus  construction  of  it  gave  rise  to  increased  efforts  on  behalf 
of  the  Government  against  the  Catholics.  This  stirred  up  the 
Catholics  to  renewed  exertions  to  bring  about  the  conversion 
of  England.  Already,  in  1579,  a  small  band  of  Jesuits,  under 
Sanders,  had  gone  to  Ireland,  and  Esme  Stuart  had  begun 
the  reconquest  of  Scotland.  Douay,  the  celebrated  seminary, 
whose  main  object  was  the  reconversion  of  England,  was  the 
favourite  refuge  of  the  ardent  young  students  who  could  not 
bring  themselves  to  accept  the  ma  media  Anglicana.  Requescens 
had  broken  up  this  college,  and  removed  it  to  Rheims,  and  from 
this  and  the  Jesuit  College  in  Rome  zealous  volunteers,  who  set 
at  defiance  the  English  law  of  treason,  the  rack,  and  the  quarter- 
ing knife,  were  continually  issuing  to  bring  back  if  possible  the 
erring  English  to  the  Church.  At  first  Allen  had  been  the 
vagrant  head  of  these  English  missionaries,  but  Mercuriano, 
the  then  general  of  the  Jesuits,  considered  that  mere  isolated 
efforts  would  not  effect  the  purpose,  that  a  combined  move- 
ment was  required;  and  in  1580  a  regular  Jesuit  mission, 
under  the  leadership  of  Campion  and  Parsons,  was  sent  to  do 
the  work  of  the  Church  in  England. 

This  mission  caused  the  liveliest  alarm  to  the  Government. 

Proclamations     against     the     Jesuits    were    issued,    and    the 

Parliament  of   1581  was  invited   to    make  more  severe  laws 

against  the  Catholics.    This  led  to  the  Statute  23  Elizabeth,  c.  1, 

j  "An  Act  to  restrain  the  Queen's  Majesty's  subjects  in  their  due 

j  obedience,"  being  passed.     The  Act  is  as  follows  : 

"  Where  sithence  the  Statute  made  in  the  1 3th  year  of  the 

reign  of  the  Queen  our  sovereign  lady  intituled  'An  Act  against 

the  bringing  in  and  putting  in  execution  of  bulls  writings  and 

instruments  and  other  superstitious  things  from  the  see  of  Rome  " 

J  See  ante,  p.  171,  Stat.  13  Eliz.  c.  2. 


Elisabeth. 


evil    affected   persons   have   practised    contrary  to  the 

meaning  «>f  tlit>  said  Statute   by  other   means   than    by  bulls 

or    instruments    written    or   printed   to    withdraw    divers    the 

Quern's  Majesty's  subjects  from  their  natural  obedience  to  her 

\    to  obey  the  said  usurped  authority  of  Rome  and  in 

t    of  the  same  to  perswade  great  numbers  to  withdraw 

then-  due  obedience  from  her  Majesty's  laws  established  for  the 

din-  service  of  Almighty  God. 

"II.  For  reformation  whereof  and  to  declare  the  true 
•leaning  of  the  said  law  be  it  declared  and  enacted  by  the 
authority  of  this  present  Parliament  that  all  persons  whatsoever 
which  have  or  shall  have  or  shall  pretend  to  have  power  or  shall 
by  any  ways  or  means  put  in  practise  to  absolve  perswade  or 
withdraw  any  of  the  Queen's  Majesty's  subjects  or  any  within 
IMT  Highness's  realm  and  dominions  from  their  natural  obe- 
dience to  her  Majesty  or  to  withdraw  them  for  that  intent 
from  the  religion  now  by  her  Highness'  authority  established 
within  her  Highness'  dominions  to  the  Romish  religion  or  to 
11  in vi«  them  or  any  of  them  to  promise  any  obedience  to  any 
pretended  authority  of  the  see  of  Rome  or  of  any  other  prince 
state  or  potentate  to  be  had  or  used  within  her  dominions  or 
shall  do  any  overt  act  to  that  intent  or  purpose  each  and  every  of 
them  shall  be  to  all  intents  adjudged  to  be  traitors  and  being 
thereof  lawfully  convicted  shall  have  judgment  suffer  and  forfeit 
as  in  case  of  high  treason  And  if  any  person  shall  after  the  end 
of  tli is  session  of  Parliament  by  any  means  be  willingly  ab- 
solved or  withdraw  as  aforesaid  or  willingly  be  reconciled  or 
shall  promise  any  obedience  to  any  such  pretended  authority 
prince  state  or  potentate  as  is  aforesaid  that  then  every  such 
person  their  procurers  and  counsellors  thereunto  being  thereof  ! 
lawfully  convicted  shall  be  taken  tried  and  judged  and  shall 
Miller  and  forfeit  as  in  cases  of  high  treason. 

"III.  And  be  it  likewise  enacted  and  declared  that  all  and  i 
every  person  and  persons  that  shall  wittingly  be  aiders  or  main- 
tainers  of  such  persons  so  offending  as  is  above  expressed  or 
any  of  them  knowing  the  same  or  which  shall  conceal  any 
offence  as  aforesaid  and  shall  not  within  twenty  days  at  the 
furthest  after  such  person's  knowledge  of  such  offence  disclose 
the  same  to  some  justice  of  peace  or  other  higher  officer  shall  be 
taken  tried  and  judged  and  shall  suffer  and  forfeit  as  offenders 
in  misprision  of  treason. 

"IV.     And     be    it    likewise    enacted    that    every   person 

which  shall  say  or  sing  mass  being  thereof  lawfully  convicted 

shall  forfeit  the  sum  of  two  hundred  marks  and  be  committed  to 

in  the  next  _^aol  there  to  remain  by  the  space  of  one 
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year  and  from  thenceforth  till  he  hath  paid  the  sum  of  two 
hundred  marks  and  that  every  person  which  shall  willingly  hear 
mass  shall  forfeit  the  sum  of  one  hundred  marks  and  suffer  im- 
prisonment for  a  year. 

"V.  Be  it  also  further  enacted  by  the  authority  aforesaid  that 
every  person  above  the  age  of  1 6  years  which  shall  not  repair  to 
some  church  chapel  or  usual  place  of  common  prayer  but  forbear 
the  same  contrary  to  the  tenor  of  a  Statute  made  in  the  first 
year  of  her  Majesty's  reign  for  uniformity  of  common  prayer 
and  being  thereof  lawfully  convicted  shall  forfeit  to  the  Queen's 
Majesty  for  every  month  after  the  end  of  this  session  of  Parlia- 
ment which  he  or  she  shall  so  forbear  twenty  pounds  of  lawful 
English  money  and  that  over  and  besides  the  said  forfeiture 
every  person  so  forbearing  by  the  space  of  twelve  months  as 
aforesaid  shall  for  his  or  her  obstinacy  after  certificate  thereof  in 
writing  made  into  the  court  commonly  called  the  King's  Bench 
by  the  ordinary  of  the  diocese,  a  justice  of  assize  and  gaol 
delivery,  or  a  justice  of  peace  of  the  county  where  such  offender 
shall  dwell  or  be,  be  bound  with  two  sufficient  sureties  in  the  same 
of  two  hundred  pounds  at  least  to  the  good  behaviour  and  so  to 
continue  bound  until  such  time  as  the  persons  so  bound  do  con- 
form themselves  and  come  to  the  Church  according  to  the  true 
meaning  of  the  said  Statute  made  in  the  said  first  year  of  the 
Queen's  Majesty's  reign. 

"  VI.     And  be  it  further  enacted  that  if   any  person   or 
persons  body  politick  or  corporate  after  the  feast  of  Pentecost 
next  coming  shall  keep  or  maintain  any  school  master  which 
shall  not  repair  to  church  as  is  aforesaid  or  be  allowed  by  the 
{  bishop  or  ordinary  of   the  diocese  where    such    school    master 
I  shall  be  so  kept  shall  forfeit  and  lose  for  every  month  so  keep- 
ing him  ten  pounds. 

"VII.  Provided  that  no  such  ordinary  or  their  ministers 
shall  take  anything  for  the  said  allowance,  and  such  schoolmaster 
or  teacher  presuming  to  teach  contrary  to  this  Act  and  being 
thereof  lawfully  convicted  shall  be  disabled  to  be  a  teacher  of 
youth  and  shall  suffer  imprisonment  without  bail  or  mainprise 
for  one  year. 

"  VIII.  And  be  it  likewise  enacted  that  all  and  every 
offence  against  this  Act  or  against  the  Acts  of  the  first  fifth  or 
thirteenth  years  of  her  Majesty's  reign  touching  acknowledging  of 
her  Majesty's  supream  government  in  causes  ecclesiastical  or 
other  matters  touching  the  service  of  God  or  coming  to  church 
or  establishment  of  true  religion  in  this  realm  shall  and  may  be 
inquirable  as  well  before  justices  of  peace  as  other  justices  named 
in  the  same  Statutes  within  one  year  and  a  day  after  every  such 
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committed  anything  in  this  Act  or  in  any  other  Act  to 
tin-  contrary  notwithstanding. 

"IX.  Be  it  likewise  enacted  that  the  justices  of  oyer  and 
terminer  Mud  justices  of  assize  and  of  gaol  delivery  in  their 
several  limits  shall  have  power  to  enquire  hear  and  determine  of 
all  oft'enee  against  this  Statute  and  justices  of  peace  in  their  open 
quarter  sessions  of  peace  shall  have  power  by  virtue  of  this  Act 
to  enquire  hear  and  determine  of  all  offence  against  this  Act  ex- 
cept treason  and  misprision  of  treason. 

X.  Provided  alway  that  every  person  guilty  of  any  offence 
against  this  Statute  other  than  treason  and  misprision  of  treason 
which  shall  before  he  be  thereof  indicted  or  at  his  arraignment 
or  trial  1>« -fore  judgment  submit  and  conform  himself  before  the 
justice  where  he  shall  be  resident  or  before  the  justices  when 
lie  shall  be  indicted  arraigned  or  tried  having  not  before 
made  like  submission  at  any  his  trial  being  indicted  for  his 
til's t  like  offence,  shall  upon  his  recognition  of  such  submission 
in  <>{>en  assizes  or  sessions  of  the  county  where  such  person  shall 
be  resident  be  discharged  of  all  and  every  the  said  offence 
against  this  Act  except  treason  and  misprision  of  treason  and  of 
all  j>ains  and  forfeitures  for  the  same. 

"  XL  And  be  it  likewise  enacted  That  all  forfeitures  of 
any  sums  of  money  limited  by  this  Act  shall  be  divided  in 
three  equal  parts  whereof  one  third  part  shall  be  to  the  Queen's 
Majesty  to  her  own  use  one  other  third  part  to  the  Queen's 
Majesty  for  relief  of  the  poor  in  the  parish  where  the  offence 
shall  be  committed  to  be  delivered  by  warrant  of  the  principal 
officers  in  the  receipt  of  the  exchequer  without  further  warrant 
fnnii  her  Majesty  and  the  other  third  part  to  such  persons  as 
will  sue  for  the  same  in  any  court  of  record  by  action  of  debt 
bill  plaint  or  information  in  which  suit  no  union  protection  or 
w a  •_'»•!•  of  law  shall  be  allowed  and  that  every  person  which 
shall  forfeit  any  sum  of  money  by  virtue  of  this  Act  and  shall 
in  it  ho  able  or  shall  fail  to  pay  the  same  within  three  months 
after  judgement  thereof  given  shall  be  committed  to  prison 
there  to  remain  until  he  have  paid  the  said  sums  or  conform 
himself  or  go  to  church  and  there  do  as  is  aforesaid. 

"XII.  Provided  also,  That  every  person  which  usually 
on  the  Sunday  shall  have  in  his  or  her  house  the  divine  service 
which  is  established  by  the  law  of  this  realm  and  be  thereat 
himself  or  herself  usually  or  most  commonly  present  and  shall 
not  obstinately  refuse  to  come  to  church  and  there  to  do  as  is 
iid  and  shall  also  four  times  in  the  year  at  the  least 
!>«•  j. resent  at  the  divine  service  in  the  church  of  the  parish 
where  he  or  she  shall  be  resident  or  in  some  open  common 
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church  or  such  chapel  of  ease  shall  not   incur   any  pain   or 
penalty  limited  by  this  Act  for  not  repairing  to  church. 

"  XIII.  And  be  it  likewise  enacted  and  declared,  That 
every  grant  conveyance  bond  judgement  and  execution  had  or 
made  since  the  beginning  of  this  session  of  parliament  or  here- 
after to  be  had  or  made  of  covinous  purpose  to  defraud  any 
interest  right  or  title  that  may  or  ought  to  grow  to  the  Queen 
or  to  any  other  person  by  means  of  any  conviction  or  judgement 
by  virtue  of  this  Statute  or  of  the  said  Statute  of  the  said 
thirteenth  year  shall  be  and  be  adjudged  to  be  utterly  void 
against  the  Queen  and  against  such  as  shall  sue  for  any  part  of 
the  said  penalties  in  form  aforesaid. 

"  XIV.  Provided  always  That  if  any  Peer  of  this  realm 
shall  happen  to  be  indicted  of  any  offence  made  treason  or 
misprision  of  treason  by  this  Act  he  shall  have  his  trial  by  his 
Peers  as  in  other  like  cases  is  accustomed. 

"  XV.  Provided  also,  That  neither  this  Act  nor  any  thing 
therein  contained  shall  extend  to  take  away  or  abridge  the 
authority  or  jurisdiction  of  the  ecclesiastical  censures  for  any 
cause  or  matter  but  that  the  archbishops  and  bishops  and  other 
ecclesiastical  judges  may  do  and  proceed  as  before  the  making 
of  this  Act  they  lawfully  did  or  might  have  done  any  thing  in 
this  Act  to  the  contrary  notwithstanding." 

This  Act  was  the  most  severe  that  had  yet  been  passed 
against  the  Catholics,  it  drew  a  sharp  line  between  the  Queen's 
Catholic  and  Protestant  subjects,  and  practically  made  the  mere 
fact  of  being  a  Catholic  a  crime. 

But  even  this  was  not  considered  sufficient  for  the  oc- 
casion. Another  Law,  the  23  Elizabeth,  c.  2,  was  made  to  check 
seditious  rumours:  it  provides  that  if  during  the  Queen's  life 
any  person  advisedly  and  with  a  malicious  intent  of  his  own 
imagination  speak  any  false  and  slanderous  news  and  tales 
against  the  Queen  that  now  is  then  he  shall  have  both  his  ears 
cut  off  unless  he  pay  £200  to  the  Queen's  use  in  the  exchequer 
within  two  months  after  judgment  and  if  he  speak  such  slan- 
derous news  of  the  report  of  any  other  he  shall  have  one  of  his 
ears  cut  off  unless  he  pay  200  marks.  And  if  any  person  once 
convict  shall  offend  again  it  shall  be  adjudged  felony  and  if 
any  person  shall  devise  write  print  or  set  forth  any  book  rhime 
ballad  letter  or  writing  containing  any  false  seditious  and 
slanderous  matter  to  the  defamation  of  the  Queen  or  to  the 
stirring  or  moving  of  any  rebellion  or  shall  cause  any  such  book 
rhime  writing  to  be  written  printed  or  published  or  shall  by 
setting  of  any  figures  casting  of  any  nativity  or  by  calculating 
prophesying  witchcraft  conjuration  seek  to  know  and  shall 
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set  forth  by  express  words  deeds  or  writings  how  long  the 
shall  live  and  who  shall  reign  as  King  or  Queen  after 
In T  decease  or  shall  make  any  prophesy  to  any  such  intent  or 
shall  wish  or  desire  the  deprivation  of  the  Queen  or  anything 
to  the  same  effect  every  such  offence  shall  be  adjudged  felony. 

The  fate  of  the  Prince  of  Orange  and  the  numberless 
plots  th.it  were  made  to  assassinate  Elizabeth  caused  greater 
pivrautions  to  be  taken  as  to  the  Queen's  life.  Many  members 
of  the  Privy  council  and  some  of  the  chief  of  the  Peers  drew 
11 1 >  a  bond  of  association,  by  which  they  pledged  themselves  to 
prosecute  with  arms  "  all  who  should  attempt  any  act  or  coun- 
sel to  the  harm  of  the  Queen's  person  and  to  prosecute  to  the 
death  any  pretended  successors"  on  whose  behalf  such  an  at- 
tempt should  be  made.  The  meaning  of  this  was  obvious,  it 
•was  directed  against  Mary  Stuart  and  conspiracies  such  as 
that  of  Parry,  that  were  daily  being  formed.  This  Bond 
of  association  received  the  support  of  large  numbers,  both  of 
Catholics  and  Protestants,  and  was  signed  by  Mary  herself. 
By  the  Statute  27  Elizabeth,  c.  1,  the  association  was  legalized, 
that  Act  provided  that  four  and  twenty  persons  at  least  part 
whereof  should  be  of  the  Queen's  privy  council  and  the  residue 
Peers  of  the  realm  should  by  the  Queen's  commission  examine 
the  offences  of  such  as  should  make  open  invasion  or  rebellion 
in  this  realm  or  attempt  hurt  to  the  Queen's  person  by  or  for 
any  pretending  title  to  the  Crown,  who  after  judgment  given 
and  published  by  proclamation  should  be  disabled  to  have  or 
pretend  to  the  title  to  the  Crown,  and  thereupon  every  person 
should  be  pursued  to  death  by  all  the  Queen's  subjects  by  whom 
or  whose  means  assent  or  privity  any  such  rebellion  should  be 
denounced  to  be  made  or  other  things  attempted  compassed  or 
imagined  against  the  Queen's  person.  If  any  act  should  be 
executed  whereby  the  Queen's  life  should  be  shortened  the 
offender  should  be  prosecuted  to  death  and  disabled  to  pretend 
title  to  the  Crown.  The  object  of  the  association  was  denned 
to  carry  out  the  above  matters. 

The  laws  already  passed  were  not  considered  sufficiently 
Uringent  against  the  Jesuits,  as  in  spite  of  all  Walsingham's 
spies  and  all  efforts  of  the  Government  they  continued  to 
come  over  to  England,  and  the  Government,  which  now  found 
itself  isolated  and  in  imminent  danger  from  Spain,  thought  it 
well  to  take  further  steps  against  the  Catholics.  This  was  done 
by  the  Statute  27  Elizabeth,  c.  2,  "An  Act  against  Jesuits 
seminary  priests  and  other  such  like  disobedient  persons." 

"  Where  divers  persons  called  or  professed  Jesuits  seminary 
priests  and  other  priests  which  have  been  and  from  time  to 
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Sec.  8. 

No  Jesuit  or 
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remain  in 
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time  are  made  in  the  parts  beyond  the  seas  by  or  according  to 
the  order  and  rites  of  the  Romish  church  have  of  late  years 
comen  and  been  sent  and  daily  do  come  and  are  sent  into  this 
realm  of  England  and  other  the  Queen's  Majesty's  dominions  of 
purpose  (as  it  hath  appeared  as  well  by  sundry  of  their  own 
examination  and  confession  as  by  divers  other  manifest  means 
and  proofs)  not  only  to  withdraw  her  Highnesses  subjects  from 
their  due  obedience  to  her  Majesty  but  also  to  stir  up  and  move 
sedition  rebellion  and  open  hostility  within  the  same  her  High- 
nesses realm  and  dominions  to  be  the  great  endangering  of  the 
safety  of  her  most  royal  person  and  to  the  utter  ruin  desolation 
and  overthrow  of  the  whole  realm  if  the  same  be  not  the  sooner 
by  some  good  means  foreseen  and  prevented. 

"  II.  For  reformation  whereof  be  it  ordained  established  and 
enacted  by  the  Queen's  most  excellent  majesty  and  the  lords 
spiritual  and  temporal  and  the  commons  in  this  present  par- 
liament assembled  and  by  the  authority  of  the  same  parliament 
That  all  and  every  Jesuit  seminary  priests  and  other  priests 
whatsoever  made  or  ordained  out  of  the  realm  of  England  or 
other  her  Highness'  dominions  or  within  any  of  her  Majesty's 
realms  or  dominions  by  any  authority  power  or  jurisdiction 
derived  challenged  or  pretended  from  the  see  of  Rome  since  the 
feast  of  the  nativity  of  St  John  Baptist  in  the  first  year  of  her 
Highness'  reign  shall  within  forty  days  next  after  the  end  of  the 
present  session  of  Parliament  depart  out  of  this  realm  of  Eng- 
land and  out  of  all  other  her  Highness'  realms  and  dominions  if 
the  wind  weather  and  passage  shall  serve  for  the  same  or  else 
so  soon  after  the  end  of  the  said  forty  days  as  the  wind  weather 
and  passage  shall  so  serve. 

"  III.  And  be  it  further  enacted  by  the  authority  aforesaid 
That  it  shall  not  be  lawful  to  or  for  any  Jesuit  seminary  priest 
or  other  such  priest  deacon  or  religious  or  ecclesiastical  person 
whatsoever  being  born  within  this  realm  or  any  other  her 
Highness  dominions  and  heretofore  since  the  said  feast  of  the 
nativity  of  St  John  Baptist  in  the  first  year  of  her  majesty's 
reign  made  ordained  or  professed  or  hereafter  to  be  made 
ordained  or  professed  by  any  authority  or  jurisdiction  derived 
challenged  or  pretended  from  the  see  of  Rome  by  or  of  what 
name  title  or  degree  soever  the  same  shall  be  called  or  known 
to  come  into  be  or  remain  in  any  part  of  this  realm  or  any 
other  her  Highness'  dominions  after  the  end  of  the  same  forty 
days  other  than  in  such  special  cases  and  upon  such  special 
occasions  only  and  for  such  time-  only  as  is  expressed  in  this 
Act  and  if  he  do  that  then  every  such  offence  shall  be  taken 
and  adjudged  to  be  high  treason  and  every  person  so  offending 
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shall  f..r  his  <.tH>nce  be  adjudged  a  traitor  and  shall  suffer  lose 
and  f.-rft  it  as  in  case  of  high  treason. 

"  I  V.  And  every  person  which  after  the  end  of  the  same 
forty  days  after  such  time  of  departure  as  is  before  limited  and 
Appointed  shall  wittingly  and  willingly  receive  relieve  comfort 
uiil  or  maintain  any  such  Jesuit  seminary  priest  or  other  priest 
deacon  or  religious  or  ecclesiastical  person  as  is  aforesaid  being 
at  liberty  or  out  of  hold  knowing  him  to  be  a  Jesuit  seminary 
priest  or  other  such  priest  deacon  or  religious  or  ecclesiastical 
person  as  is  aforesaid  shall  also  for  such  offence  be  adjudged  a 
felon  without  benefit  of  clergy  and  suffer  death  lose  and  forfeit 
as  in  case  of  one  attainted  of  felony. 

"  V.  And  be  it  further  enacted  by  the  authority  aforesaid  if 
any  of  her  Majesty's  subjects  not  being  a  Jesuit  a  seminary  priest 
or  other  such  priest  deacon  or  religious  or  ecclesiastical  person  as 
is  before  mentioned  now  being  or  which  hereafter  shall  be  of  or 
brought  up  in  any  college  of  Jesuits  or  seminary  already  erected 
and  ordained  or  hereafter  to  be  erected  or  ordained  in  the  parts 
l>ey.>iul  the  seas  or  out  of  this  realm  in  any  foreign  parts  shall 
not  within  six  months  next  after  proclamation  in  that  behalf  to 
be  made  in  the  city  of  London  under  the  great  seal  of  England 
return  into  this  realm  and  thereupon  within  two  days  next 
after  such  return  before  the  bishop  of  the  diocese  or  two  justices 
of  peace  of  the  county  where  he  shall  arrive  submit  himself  to 
her  .Majesty  and  her  laws  and  take  the  oath  set  forth  by  Act  in 
the  first  year  of  her  reign  that  then  every  such  person  which 
shall  otherwise  return  come  into  or  be  in  this  realm  or  any 
other  her  Highness'  dominions  for  such  offence  of  returning  or 
being  in  this  realm  or  any  other  her  Highness'  dominions  with- 
out submission  as  aforesaid  shall  also  be  adjudged  a  traitor  and 
suffer  lose  and  forfeit  as  in  case  of  high  treason. 

"  VI.  And  be  it  further  enacted  by  the  authority  aforesaid 
if  any  person  under  her  Majesty's  subjection  or  obedience  shall 
at  any  time  after  the  end  of  the  said  40  days  by  way  of 
exehange  or  by  any  shift  way  or  means  whatsoever  wittingly 
and  willingly  either  directly  or  indirectly  convey  deliver  or 
send  or  cause  or  procure  to  be  conveyed  or  delivered  to 
be  sent  over  the  seas  or  out  of  this  realm  or  out  of  any  other 
her  Majesty's  dominions  or  territories  into  any  foreign  parts  or 
shall  wittingly  or  willingly  yield  give  or  contribute  any  money 
or  other  relief  to  or  for  any  Jesuit  seminary  priest  or  such  other 
priest  deacon  or  religious  or  ecclesiastical  person  as  is  aforesaid 
or  to  or  for  the  maintenance  or  relief  of  any  college  of  Jesuits  or 
seminary  already  erected  or  ordained  or  hereafter  to  be  erected 
or  ordained  in  any  the  parts  beyond  the  seas  or  out  of  this 
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realm  in  any  foreign  parts  or  of  any  person  then  being  of  or  in 
any  the  same  colleges  or  seminaries  and  not  returned  into  this 
realm  with  submission  as  in  this  Act  is  expressed  and  continuing 
in  the  same  realm  that  then  every  such  person  so  offending  for 
the  same  offence  shall  incur  the  danger  and  penalty  of  a  prsemu- 
nire  mentioned  in  the  Statute  of  Prsemunire  made  in  the  six- 
teenth year  of  the  reign  of  King  Richard  the  Second. 

"  VII.  And  be  it  further  enacted  by  the  authority  afore- 
said that  it  shall  not  be  lawful  for  any  person  of  or  under  her 
Highness's  obedience  at  any  time  after  the  said  40  days  during 
her  Majesty's  life  (which  God  long  preserve)  to  send  his  or  her 
child  or  other  person  being  under  his  or  her  government  into 
any  the  parts  beyond  the  seas  out  of  her  Majesty's  obedience  with- 
out the  special  license  of  her  Majesty  or  of  four  of  her  High- 
ness' privy  council  under  their  hands  in  that  behalf  first  had  or 
obtained  (except  merchants  for  such  only  as  they  or  any  of  them 
shall  send  over  the  seas  only  for  or  about  his  her  or  their  trade 
of  merchandize  or  to  serve  as  mariners  and  not  otherwise)  upon 
pain  to  forfeit  and  lose  for  every  such  their  offence  the  sum  of 
one  hundred  pounds. 

"  VIII.  And  be  it  also  enacted  by  the  authority  aforesaid 
that  every  offence  to  be  committed  or  done  against  the  tenor  of 

|  this  Act  shall  and  may  be  inquired  of  heard  and  determined  as 
well  in  the  court  commonly  called  the  King's  Bench  in  the 
county  where  the  same  court  shall  for  time  be  as  also  in  any 
other  county  within  this  realm  or  in  any  other  her  Highness' 
dominions  where  the  offence  is  or  shall  be  committed  or  where 
the  offender  shall  be  apprehended  and  taken. 

"  IX.  Provided  also  and  be  it  enacted  by  the  authority 
aforesaid  that  it  shall  and  may  be  lawful  for  and  to  every  owner 

|  and  master  of  any  ship  bark  or  boat  at  any  time  within  the  said 
40  days  or  other  time  before  limited  for  their  departure  to  trans- 
port into  any  the  parts  beyond  the  seas  any  such  Jesuit  seminary 
priest  or  other  priest  aforesaid  so  as  the  same  Jesuit  seminary 
priest  or  other  priest  aforesaid  so  to  be  transported  do  deliver 
unto  the  mayor  or  other  chief  officer  of  the  town  port  or  place 
where  he  shall  be  taken  in  to  be  transported  his  name  and  in 
what  place  he  received  such  order  and  how  long  he  hath  re- 
mained in  this  realm  or  in  any  other  her  Highness'  dominions 
being  under  her  obedience. 

"  X.  Provided  also  that  this  Act  or  any  thing  therein  con- 
tained shall  not  in  any  wise  extend  to  any  such  Jesuit  seminary 
priest  or  other  such  priest  deacon  or  religious  or  ecclesiastical 
person  as  is  before-mentioned  as  shall  at  any  time  within  the 
said  40  days  or  within  three  days  after  that  he  shall  hereafter 
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com.-  into  this  realm  or  any  other  her  Highness'  dominions  sub- 
mit  himself  to  some  archbishop  or  bishop  of  this  realm  or  to 
somr  justice  of  peace  within  the  county  where  he  shall  arrive  or 
land  and  do  tlinvnpon  truly  and  sincerely  before  the  same  arch- 
!>  bishop  or  such  justice  of  peace  take  the  said  oath  set 
forth  in  <tnno primo  and  by  writing  under  his  hand  confess  and 
\vledge  and  from  thenceforth  continue  his  due  obedience 
unto  her  Highness'  laws  statutes  and  ordinances  made  and  pro- 
vided or  to  be  made  or  provided  in  causes  of  religion. 

•  XL  Provided  always  if  it  happen  at  any  time  hereafter 
any  peer  of  this  realm  to  be  indicted  of  any  offence  made  treason 
felony  or  premunire  by  this  Act  that  he  shall  have  his  trial  by 
his  peers  as  in  other  cases  of  treason  felony  or  prsemunire  is 

i  stomed. 

"  XII.  Provided  nevertheless  and  it  is  declared  by  authority 
aforesaid  that  if  any  such  Jesuit  seminary  priest  or  other  priest 
abovesaid  shall  fortune  to  be  so  weak  or  infirm  of  body  that  he 
or  they  may  not  pass  out  of  this  realm  by  the  time  herein 
limited  without  imminent  danger  of  life  and  this  understood  as 
well  by  the  corporal  oath  of  the  party  as  by  other  good  means 
unto  the  bishop  of  the  diocese  and  two  justices  of  peace  of  the 
same  county  where  such  person  or  persons  do  dwell  or  abide 
that  then  and  upon  good  and  sufficient  bond  of  the  person  or 
persons  with  sureties  of  the  sum  of  two  hundred  pounds  at  the 
least  with  conditions  that  he  or  they  shall  be  of  good  behaviour 
towards  our  sovereign  lady  the  Queen  and  all  her  liege  people  then 
he  or  they  so  licensed  and  doing  as  is  aforesaid  shall  and  may 
ivmain  and  be  still  within  this  realm  without  any  loss  or  danger 
to  fall  on  him  or  them  by  this  Act  for  so  long  time  as  by  the 
same  bishop  and  justices  shall  be  limited  and  appointed  so  as  the 
same  time  exceed  not  the  space  of  six  months  at  the  most 
and  that  no  person  or  persons  shall  sustain  any  loss  or  incur  any 
danger  by  this  Act  for  the  receiving  or  maintaining  of  any  such 
person  or  persons  so  licensed  as  is  aforesaid  for  and  during  such 
time  only  as  such  person  or  persons  shall  be  so  licensed  to  tarry 
within  this  realm  anything  contained  in  this  Act  to  the  contrary 
notwithstanding. 

"  XIII.  And  be  it  also  further  enacted  by  authority  afore- 
said that  every  person  or  persons  being  subjects  of  this  realm 
whu-h  after  the  said  40  days  shall  know  and  understand  that 
any  such  Jesuit  seminary  priest  or  other  priest  abovesaid  shall 
aliidr  stay  tarry  or  be  within  this  realm  or  other  the  Queen's 
dominions  and  countries  contrary  to  the  true  meaning  of  this 
Act  and  shall  not  discover  the  same  unto  some  justice  of  peace 
or  other  higher  officer  within  twelve  days  next  after  his  said 
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knowledge  but  willingly  conceal  his  knowledge  therein  that 
every  such  offender  shall  make  fine  and  be  imprisoned  at  the 
Queen's  pleasure  and  that  if  such  justice  of  peace  or  other  such 
officer  to  whom  such  matter  shall  be  so  .discovered  do  not  within 
eight  and  twenty  days  then  next  following  give  information 
thereof  to  some  of  the  Queen's  privy  council  or  to  the  president 
or  vice-president  of  the  Queen's  council  established  in  the  north 
or  in  the  marches  of  Wales  for  the  time  being  that  then  he  or 
they  so  offending  shall  for  every  such  offence  forfeit  the  sum 
of  two  hundred  marks. 

"XIV.  And  be  it  likewise  enacted  by  the  authority  afore- 
said that  such  of  the  privy  council  president  or  vice-president 
to  whom  such  information  shall  be  made  shall  thereupon  deliver 
a  note  in  writing  subscribed  with  his  own  hand  to  the  party  by 
whom  he  shall  receive  such  information  testifying  that  such 
information  was  made  unto  him. 

"XV.  And  be  it  also  enacted  that  all  such  oaths  bonds  and 
submissions  as  shall  be  made  by  force  of  this  Act  as  aforesaid 
shall  be  certified  into  the  chancery  by  such  parties  before  whom 
the  same  shall  be  made  within  three  months  next  after  such 
submission  upon  pain  to  forfeit  and  lose  for  every  such  offence 
one  hundred  pounds  of  lawful  English  money  the  said  forfeiture 
to  be  to  the  Queen  her  heirs  and  successors. 

"  XVI.  And  that  if  any  person  so  submitting  himself  as 
aforesaid  do  at  any  time  within  the  space  of  ten  years  after 
such  submission  made  come  within  ten  miles  of  such  place  where 
her  Majesty  shall  be  without  especial  license  from  her  Majesty  in 
that  behalf  to  be  obtained  in  writing  under  her  hand  that  then 
and  from  thenceforth  such  person  shall  take  no  benefit  of  his  said 
submission  but  the  same  submission  shall  be  void  as  if  the  same 
had  never  been." 

This  Statute  was  a  great  extension  of  the  existing  laws  :  it 
made  it  treason  for  any  Jesuit  to  come  to  England,  or  if  here 
to  remain,  and  a  capital  felony  in  any  person  giving  shelter  or 
succour  to  a  priest.  The  mere  fact  of  professing  certain  opi- 
nions was  now  of  itself  sufficient  to  send  a  person  to  the  scaf- 
fold, no  overt  act  was  required,  not  even  taking  or  refusing 
to  take  an  oath :  the  words  priest  and  traitor  were  made 
synonymous  expressions. 

In  Ninian  Menvil's  case,  which  came  before  the  Queen's 
Bench  in  Michaelmas  Term  26  and  27  Elizabeth  (1584),  it  was 
held  that  in  an  indictment  of  treason,  felony  or  trespass  against 
any  person  who  did  not  appear,  the  proceedings  must  strictly 
follow  the  process  laid  down  in  the  Statutes  6  Henry  VI.  c.  1  and 
8  Henry  VI.  c.  10,  that  if  they  did  not  the  outlawry  might  be 
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•  •«!  by  writ  of  error,  to  which  writ  the  subject  is  entitled 
>tn  jn.iflfi<p,  and  that  these  Statutes  extended  not  only  to 
the  QiM-en's  l.eneh,  but  also  to  all  Courts  having  power  to  hear 
and  determine  such  matters,  and  Lord  Coke  adds,  that  on  this 
Hi-count  very  few  outlawries  in  treason  or  felony  are  of  force  or 
validity  in  law,  as  these  Acts  are  not  pursued1. 

To  do  away  with  the  effect  of  this  case,  the  Statute 
29  Elizabeth,  c.  2  was  passed,  "An  Act  concerning  errors  in 
records  of  Attainders  of  High  Treason." 

"  Forasmuch  as  through  corruption  or  negligent  keeping  the 
records  of  attainders  of  treason  happen  many  times  to  be  im- 
paired blemished  or  otherwise  to  be  defective  be  it  ordained 
and  enacted  by  the  authority  of  this  present  Parliament  that 
no  record  of  attainder  that  now  is  of  any  person  or  persons  of 
or  for  any  high  treason  where  the  party  so  attainted  is  or  hath 
been  executed  for  the  same  treason  shall  by  the  heir  or  heirs  of 
any  such  person  or  by  any  others  whatsoever  claiming  in  from 
by  or  under  any  such  heir  or  heirs  be  in  any  wise  hereafter 
reversed  undone  avoided  or  impeached  by  any  plea  or  for  any 
error  whatsoever. 

"  II.  Provided  always  nevertheless  that  this  Act  nor  any- 
thing therein  contained  shall  in  any  wise  extend  to  any  record 
of  attainder  of  or  for  any  treason  upon  which  any  writ  of  error 
is  now  depending  or  which  record  is  already  reversed  repealed 
or  undone  by  or  for  any  error  matter  plea  or  cause  whatsoever 
but  that  the  same  shall  be  and  remain  as  unto  and  against  that 
party  at  whose  suit  the  same  writ  of  error  is  depending  or  at 
whose  suit  the  same  record  has  been  reversed  repealed  or 
undone  or  his  or  her  heirs  and  assigns  only  as  if  this  Act  had 
never  been  had  or  made  anything  in  this  Act  to  the  contrary 
thereof  notwithstanding." 

Lord  Coke  points  out  that  this  Act  only  extends  to  attain- 
ders made  before  its  date  and  when  the  party  had  actually 
liccn  executed8.  It  did  not  affect  any  future  attainder. 

The  29  Elizabeth,  c.  3  required  all  persons  to  whom  grants 
of  the  lands  of  attainted  traitors  since  the  beginning  of  the 
Queen's  reign  had  been  made,  and  which  grants  had  not  been 
entered  or  certified  in  the  Exchequer,  to  produce  the  same  in 
tin-  Exchequer  within  two  years  for  enrolment  or  else  the  same 
were  to  be  void. 

The  penal   laws  against  recusants,   severe  as    they   were, 

were  not  considered  sufficient.     In  1587  an  Act  was  passed 

"  for  the  more  speedy  and  due  execution  of  the  Statute  made 

in  the  L'.'inl  year  of  the  Queen's  Majesty's  reign  intituled  an 

1  3  lust.  31.  a  3  Iiut.  31. 


190 


State   Trials. 


Act  to  retain  the  Queen's  Majesty's  subjects  in  their  due  obe- 
dience." By  this  Act  assurances  of  lands  made  by  recusants 
were  made  void,  as  against  the  Crown  convictions  of  recusancy 
were  to  be  certified  into  the  Exchequer.  If  persons  would  not 
go  to  church,  the  Queen  was  empowered  to  take  all  the  offen- 
der's goods  and  two  parts  of  his  lands.  Indictments  for  offences 
against  the  Act  were  to  be  good  although  they  did  not  state 
that  the  party  was  within  the  realm :  but  there  was  to  be  no 
forfeiture  if  the  offender  submitted  or  died. 

The  next  Act  was  directed  against  the  Puritans:  by  the 
Statute  35  Elizabeth,  c.  1,  also  called  "an  Act  to  retain  the 
Queen's  Majesty's  subjects  in  their  due  obedience,"  persons 
refusing  to  come  to  church  and  persuading  others  to  impugn 
the  Queen's  authority  in  ecclesiastical  causes,  and  those  who 
should  attend  any  unlawful  conventicle  and  refused  to  submit 
or  abjure  the  realm  were  made  guilty  of  a  capital  offence. 

The  next  Act,  35  Elizabeth,  c.  2,  was  directed  against  the 
Catholics :  it  is  entitled  "An  Act  for  restraining  Popish  recusants 
to  some  certain  place  of  abode."  The  preamble  states  its  ob- 
jects, "For  the  better  discovering  and  avoiding  of  such  trai- 
torous and  most  dangerous  conspiracies  and  attempts  as  are 
daily  devised  and  practised  against  our  most  gracious  sovereign 
Lady  the  Queen's  Majesty  and  the  happy  estate  of  the  common 
weal  by  sundry  wicked  and  seditious  persons  who  terming 
themselves  Catholics  and  being  indeed  spies  and  intelligen- 
cers not  only  for  her  Majesty's  foreign  enemies  but  also  for 
rebellious  and  traitorous  subjects  born  within  her  Highnesses 
realms  and  dominions  and  hiding  their  most  detestable  am/ 
devilish  purpose  under  a  false  pretext  of  religion  and  con- 
science  do  secretly  wander  and  shift  from  place  to  place  within 
this  realm  to  corrupt  and  seduce  her  Majesty's  subjects  and  to 
stir  them  to  sedition  and  rebellion,"  the  Statute  proceeds 
to  enact  that  a  Popish  recusant  (a  name  we  now  first  meet 
with)  who  refused  to  attend  the  English  service  and  went 
above  five  miles  from  his  place  of  usual  dwelling  and  abode 
should  forfeit  to  the  Crown  all  his  goods  and  chattels  and  all 
the  rents  of  his  lands  for  life.  If  a  recusant  refused  to  abjure 
the  realm  he  was  guilty  of  a  capital  felony.  A  Jesuit  seminary 
or  mass  priest  refusing  to  answer  when  questioned  by  lawful 
authority  was  to  be  kept  in  prison  until  he  did.  The  Statute 
applied  to  women  as  well  as  to  men  except  that  no  married 
woman  should  be  obliged  to  abjure  the  realm. 

This  Statute  closes  the  list  of  the  special  laws  it  was 
thought  necessary  to  pass  on  the  subject  of  treason  in  Eliza- 
beth's reign.  Although  several  of  those  above-mentioned  do 
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'i  terms  refer  or  add  to  the  law  of  treason,  yet  it  is 
iinjH.ssiKlt'  to  understand  the  position  of  the  Catholics  at 
this  time  without  having  regard  not  only  to  the  laws  that 
derlari'd  them  guilty  of  treason,  but  also  to  those  supplemental 
i  !u«  worst  examples  of  class  legislation  we  have,  that  by 
making  their  lives  a  burden  to  them  drove  them  into  actual 
treason.  If  conspiracy  against  a  government  is  ever  justifiable, 
it  was  against  that  government  which  branded  its  quiet  peaceable 
citizens  as  traitors  because  they  differed  from  it  on  questions  of 
dogmatic  divinity.  The  criminal  history  of  Elizabeth's  reign 
is  written  in  letters  red  with  the  blood  of  Catholics  and  priests 
who  died  under  these  fierce  laws,  because  they  had  not  such 
elastic  consciences  as  the  Queen  and  her  ministers  and  would 
not  conform  to  such  rites  and  ceremonies  as  the  Queen  required. 

If  the  Statutes  as  to  Treason  during  this  reign  are  cruel, 
the  way  the  law  was  administered  by  the  Courts  of  Justice  is  if 
possible  more  cruel  still.  It  is  not  from  the  State  trials  that 
we  gain  any  real  insight  into  the  administration  of  justice  under 
Elizabeth,  the  great  nobles  and  men  who  were  dignified  by  a 
public  state  trial  were  as  a  rule  tried  as  fairly  as  was  con- 
sistent with  the  notions  of  those  days.  It  is  only  in  those  in- 
stances where  the  accused  were  poor  and  obscure  that  the  real 
working  of  the  English  Criminal  Law  under  Elizabeth  is  seen, 
for  instance  the  reason  alleged  for  extending  the  Queen's 
mercy  to  some  of  the  rebels  convicted  at  York  in  1570,  for  the 
celebrated  rebellion  of  the  Earls  of  Northumberland  and  West- 
moreland may  be  cited.  John  Markiufield,  a  boy  under  20, 
was  attainted,  not  for  anything  he  had  done,  but  only  to  bring 
the  title  of  his  brother's  lands  to  the  Queen,  the  elder  brother's, 
attainder  not  being  sufficient  to  forfeit  the  estates ! 

The  cases  of  treason  given  in  the  State  Trials  are  those  of  the 
Duke  of  Norfolk  and  his  servant  Robert  Hickford,  of  Campion 
and  others,  of  Dr  Story,  Dr  Parry,  of  Abington  and  the  per- 
sons concerned  in  the  Babbington  plot,  of  the  Queen  of  Scots, 
the  Karl  of  Arundel,  Sir  John  Perrot,  Lord  Deputy  of  Ireland, 
Lords  Essex  and  Southampton,  Captain  Lee  and  Sir  Christo- 
pher Blunt  and  others.  In  addition  to  these  there  are  several 
cases  that  deserve  notice,  either  as  shewing  the  way  the  law 
was  administered  or  because  of  the  rules  of  law  laid  down  in 
them  that  afterwards  bore  important  results. 

The  earlier  cases  of  treason  may  be  divided  into  those  in 
connection  witli  the  Northern  rebellion,  those  arising  out  of 
t)i'»  Ridolfi  conspiracy,  those  relating  to  treason  for  religion, 
ami  those  relating  to  the  Babbington  plot. 

One  of  the  earliest  of  the  trials  for  treason  in  Elizabeth's 
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reign  was  that  in  1559  of  Lord  Weiitworth,  who  was  tried  by 
the  Lord  High  Steward's  Court  for  treason  in  having  surren- 
dered Calais.  He  was  acquitted,  but  Chamberlain,  the  captain 
of  the  Castle,  and  Harlestone,  who  then  commanded  the  Tower 
at  Kisbank,  were  tried  for  treason  for  surrendering  their  posts, 
and  convicted.  They  were  afterwards  pardoned1. 

In  1562  two  of  the  Poles,  the  sons  of  that  Geoffrey  who 
had  been  the  means  of  betraying  the  Exeter  conspiracy,  entered 
into  a  plot  against  Elizabeth.  Arthur,  the  elder  brother, 
had  married  a  daughter  of  the  Earl  of  Northumberland,  and 
considering  he  was  not  treated  with  sufficient  consideration,  pro- 
posed to  the  Spanish  Ambassador  de  Quadra  to  enter  into  Philip's 
service,  and  promised  that  he  would  bring  various  others  with 
him.  de  Quadra,  however,  refused  Pole's  overtures.  Pole  then 
tried  the  French  Ambassador,  de  Foix.  Here  also  he  was  but 
coldly  received,  being  told  that  France  would  not  countenance  a 
rival  to  Mary  Stuart.  Pole,  however,  seems  to  have  at  length 
persuaded  de  Quadra  that  half  the  nobility  were  with  him, 
that  he  was  the  representative  of  the  White  Rose,  the  true  heir 
to  the  throne,  and  could  at  any  time  raise  Wales.  He  promised, 
however,  to  give  up  his  claim  to  the  throne  if  Mary  would  re- 
store him  to  the  Dukedom  of  Clarence.  Guise  thought  he  might 
be  useful,  and  offered  to  receive  him.  The  plot  was  discovered, 
and  Pole,  his  brother  Edward,  and  his  brother-in-law,  Anthony 
Fortescue,  with  some  others,  were  arrested  in  the  Thames  as 
they  were  trying  to  leave  England,  and  placed  in  the  Tower. 
They  were  tried  for  treason  for  having  conspired  to  withdraw 
themselves  into  France  to  the  Duke  of  Guise,  to  return  from 
thence  with  an  army  into  Wales,  to  proclaim  Mary  Queen  of  Eng- 
land and  Arthur  Pole  Duke  of  Clarence.  They  had  also  by  the 
"unlawful  acts  of  cunning  wizards"  calculated  Elizabeth's  death, 
and  found  she  would  not  live  out  the  year.  They  pleaded 
guilty,  protesting  however  that  they  did  not  intend  during 
Elizabeth's  life  to  do  anything :  and  were  sentenced  to  death, 
but  not  executed  on  account  of  "  reverence  of  the  blood  royal." 
The  Poles  were  the  first  victims  to  the  Queen  of  Scots,  for 
the  next  few  years  plot  followed  plot  in  rapid  succession,  or 
rather  one  continuous  plot  existed  to  place  Mary  on  the  throne. 
Her  title  as  the  Queen's  successor  was,  if  no  regard  was  paid  to 
Henry  VIII. 's  will,  and  the  House  of  York  was  left  out  of  the 
question,  indisputable,  her  title  to  the  throne  even  during  Eliza- 
beth's life  was  certainly  plausible,  and  had  she  only  possessed 
discretion  she  would  most  likely  sooner  or  later  have  gained  the 
English  throne.  But  the  murder  of  Darnley  and  the  marriage  of 
1  Camden,  14. 


Elizabeth. 
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l»i  ill  i  well  remlerod  her  possession  even  of  the  throne  of  Scotia  n<l 
impossible,  and  the  throne  of  England  still  more  so.  It  is  diffi- 
cult to  speak  with  certainty  upon  a  matter  every  point  of  which 
is  tin-  subject  of  bitter  controversy,  but  whether  innocent  or 
guilty  Mary's  reign  in  Scotland  after  Langside  was  an  impossi- 
bility, and  her  residence  in  England,  which  was  perhaps  the 
least  objectionable  place  that  could  be  found  for  her,  became  the 
fountain-head  from  which  a  stream  of  treason  spread  over 
the  country. 

l-Y.-m  the  time  he  was  appointed  one  of  the  Commissioners 
at  York  to  the  termination  of  the  Ridolti  plot,  the  Duke  of 
Norfolk  is  the  central  figure  of  the  different  conspiracies  against 
Elizabeth.  His  design  to  marry  Mary,  his  connection  with  the 
Northern  rebels,  and  his  knowledge  of  and  connection  with 
Kidolti's  mission,  in  respect  of  all  which  he  was  charged  with 
•a,  make  his  case  really  a  history  of  what  was  done  by  the 
Catholic  conspirators  in  England  between  1568  and  1571,  and 
fun  1  1  the  first  chapter  in  the  treasons  connected  with  Mary 
Stuart 
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The  Diike  of  Norfolk's  case. 

On  the  16th  January,  1571,  the  Earl  of  Shrewsbury  sat  as 
Lord  High  Steward  to  try  the  Duke  of  Norfolk  for  treason. 
The  Court  was  composed  of  the  Earls  of  Kent,  Worcester, 
Sussex,  Huntingdon,  Warwick,  Bedford,  Pembroke,  Hertford, 
and  Leicester  ;  Viscount  Hereford,  Lords  Clinton,  Howard 
of  Effingham,  Burleigb,  Grey  of  Wilton,  Mountjoy,  Sandes, 
Wentworth,  Burgh,  Mordant,  St  John,  Chandos,  Rich,  St 
John  of  Bletsoe,  North,  Buckhurst,  and  Delawarr,  Sir  Robert 
C'atlin,  Lord  Chief  Justice,  Sir  James  Dyer,  L.C.J.  of  the  C.P., 
Sir  Edward  Saunders,  L.C.B.,  and  the  rest  of  the  Judges. 

The  Counsel  for  the  Crown  were  Mr  Nicholas  Barrham,  the    Counsel. 
Queen's  Serjeant,  Mr  Gilbert  Gerrard,  the  Queen's  Attorney- 
general,  Mr  Thomas  Bromley,  the  Queen's  Solicitor-General, 
Mr  Thomas  Wilbraham,  the  Attorney  of  the  Court  of  Wards. 

The  Court  being  seated,  the  Serjeant-at-Arms  made  procla- 
mation for  silence  while  the  Queen's  Commission  was  read. 
This  was  done  by  the  Clerk  of  the  Crown,  the  Lord  High 
Steward  standing  up  bareheaded.  As  soon  as  it  was  finished 
tin-  white  rod  was  given  by  the  Gentleman  Usher  to  the  Lord 
High  Steward.  Proclamation  was  then  made  for  the  Serjeant- 
is  to  return  his  precept,  and  he  delivered  to  the  Clerk 
of  the  down  tln«  names  of  the  Peers  summoned  for  the 
trial.  Tin*  S.-rjr.-tnt  then  called  on  "all  Earls,  Viscounts,  and 
Barons  summoned  to  appear  this  day,  every  one  of  you  answer 
s.T.  I.  13 
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to  your  names  on  pain  of  future  peril."  The  list  of  the  lords  was 
called  over,  beginning  with  the  oldest  in  title.  The  Lords 
having  answered,  the  Serjeant  called  on  Robert  Cat] in,  Knight, 
Chief  Justice  of  England,  "  Return  thy  certiorari  and  thy  pre- 
cept." This  the  Lord  Chief  Justice  then  handed  to  the  Clerk 
of  the  Crown,  who  read  it,  and  then  called  "  Lieutenant  of  the 
Tower  of  London,  return  thy  Habeas  Corpus  and  bring  forth  thy 
prisoner  Thomas,  Duke  of  Norfolk."  The  Lieutenant,  Sir  Owen 
Hopton,  led  the  Duke  by  the  right  hand,  and  Sir  Peter  Garrowe 
led  him  by  the  left,  to  the  bar,  preceded  by  the  Chamberlain 
of  the  Tower,  carrying  the  Tower  axe  with  its  edge  towards  Sir 
Peter,  and  Skipwith,  who  had  been  appointed  to  attend  the  Duke 
in  the  Tower,  also  followed.  The  Lieutenant  of  the  Tower  then 
delivered  in  his  return  to  the  Habeas  Corpus.  Silence  was  pro- 
claimed, and  the  Clerk  of  the  Crown,  addressing  the  prisoner, 
said  :  "Thomas,  Duke  of  Norfolk,  late  of  Remminghall,  in  the 
county  of  Norfolk,  hold  up  thy  hand."  This  the  Duke  did 
"very  lustily,"  and  then  the  Clerk  of  the  Crown  read  the 
indictment. 

The  indictment  charged  that  the  Duke  on  the  22nd 
September,  1569,  at  the  Charterhouse,  in  the  county  of  Middle- 
sex, conspired  to  depose  the  Queen  and  to  compass  her  death 
and  destruction,  to  spread  civil  war,  make  insurrection  and  rebel- 
lion against  the  Queen,  and  to  make  public  war  within  the  realm 
against  the  Queen  and  her  Government,  to  endeavour  to  change 
the  worship  of  God  as  established  in  this  kingdom,  to  subvert 
the  whole  constitution  of  the  State,  and  to  induce  foreigners  to 
invade  the  realm.  And  to  bring  this  to  pass,  the  Duke,  know- 
ing that  the  Queen  of  Scots  pretended  a  title  to  the  throne  and 
affirmed  that  Elizabeth  had  no  title  to  it,  and  that  the  Queen 
of  Scots  had  usurped  the  title  of  Queen,  impaled  the  Roypl  arms 
of  England  with  the  arms  of  Scotland  on  her  seal  and  plate,  and 
knowing  that  the  Queen  of  Scots  had  not  given  up  the  claim,  on 
the  said  22nd  September,  1569,  at  the  Charter  House  had 
agreed,  without  Elizabeth's  leave,  to  marry  the  Queen  of  Soots, 
and  to  carry  out  his  purpose,  on  that  day  and  at  other  times  before 
and  after,  had  written  letters  and  sent  pledges  and  tokens  to  the 
Queen  of  Scots,  and  had  sent  the  Queen  of  Scots  divers  sums 
of  money,  which  she  had  received,  although  he  had  been  ex- 
pressly forbidden  by  Elizabeth  to  hold  any  correspondence  with 
Mary  touching  her  marriage,  and  had  written  various  letters  to 
Elizabeth,  publicly  denying  and  renouncing  the  said  marriage, 
or  that  he  had  any  idea  of  it.  That  the  Earl  of  Northumber- 
land and  his  wife,  the  Earl  of  Westmoreland,  Richard  Norton, 
Thomas  Markenfield,  and  other  traitors  had  conspired  to  depose 
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Kli/al'eth  and  brin;;  about  her  death  and  final  destruction, 
on  tin-  It'ith  November,  1570,  at  Ripon,  had  assembled  a  great 
number  of  men,  upwards  of  4,000,  ready  armed,  to  levy  war 
••t  the  Queen  and  ready  to  execute  all  the  treasons  and 
conspiracies  aforesaid,  of  which  they  had  been  legally  indicted, 
outlawed,  and  attainted,  and  having  committed  these  treasons, 
they  on  the  20th  December,  1570,  fled  into  Scotland,  and  were 

received  by  various  noblemen,  the  Duke  of  Chateaulehe- 
rnulr,  the  Earl  of  Huntley,  Mr  Harris,  Mr  Hume,  Mr  Firmherst, 
and  other  Scots,  subjects  of  the  kingdom  of  Scotland,  detained 
from  our  Lady  Elizabeth,  that  thereupon  Elizabeth  had  pro- 
claimed them  as  rebels  to  her  kingdom  of  England,  and  caused 
the  Earl  of  Sussex,  her  said  General  of  the  North,  to  oppose 
tin-in,  that  thereupon  they  fled  to  Antwerp,  where  they  now 

1  in  contempt  of  the  Queen  and  her  laws.  That  the  Duke 
of  Norfolk,  knowing  all  this,  on  the  1st  August,  1571,  and  at 
other  days  and  times,  sent  them  money  and  assistance ;  that  on 
the  16th  July,  1571,  at  the  Charter  House,  the  Duke  adhered  to 
and  assisted  the  Duke  of  Chateauleherault,  Lord  Huntley,  and 
the  other  Scotch  traitors.  That  Pope  Pius  Quintus,  sometime 
Bishop  of  Rome,  was  a  deadly  enemy  to  our  Lady  the  Queen  and 
her  kingdom  of  England  ;  that  the  Duke  knowing  this,  on  the 
10th  March,  1570,  at  the  Charter  House  aforesaid,  and  at  other  }  mdoift 
places  and  times  before  and  after,  intending  to  carry  out  his  ' 
traitorous  object,  consented  and  procured  Robert  Ridolfi  to  go 
to  the  Pope,  Philip  of  Spain,  and  the  Duke  of  Alva  to  obtain 
for  the  Bishop  of  Rome  certain  sums  of  money  to  raise  and 
maintain  an  army  to  invade  England,  to  make  war  against 
Elizabeth  ;  that  the  King  of  Spain,  by  the  mediation  of  the 
Duke  of  Alva,  did  send  into  this  country  an  army  of  Germans 
to  make  war  against  the  Queen.  That  the  Duke,  on  the  10th 
March,  1570,  at  the  Charter  House,  agreed  with  Ridolfi  to  raise 
such  an  army  as  he  could  within  this  realm  to  join  the  Germans 
and  the  forces  of  the  King  of  Spain,  to  make  war  against 
Bizabeth  within  this  her  realm  of  England,  to  liberate  the 
Queen  of  Scots  from  the  custody  of  the  Queen  of  England,  to 
Klizabeth  from  her  royal  dignity,  and  to  marry  himself 
v,  late  Queen  of  Scots.  That  Ridolfi  had  written  three 
I'-tt'Ts  of  credit  in  the  name  of  the  said  Duke,  one  to  Alva,  one 
to  the  Bishop  of  Rome,  and  one  to  Philip.  That  the  Duke, 
desiring  Kidolti's  success  in  his  mission,  sent  one  of  his  servants, 
William  P.aker,  to  the  Spanish  Ambassador  that  he  should  re- 
port to  Philip  that  the  letters  of  credit  11  idol  ti  had  were  as  valid 
us  if  written  by  the  Duke  himself.  That  Ridolti,  on  the  24th 
March,  1570,  to  cariy  out  his  treasonable  design,  went  from  , 
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Dover  to  parts  beyond  the  seas,  with  the  consent  of  the  Duke, 
to  carry  out  the  conspiracy ;  that  Ridolfi  communicated  his 
traitorous  message  to  the  Duke  of  Alva  and  the  Pope ;  that 
Ridolfi  conveyed  a  letter  in  cypher,  written  by  Alva  to 
Norfolk,  which  letter  was  received  by  the  Duke  of  Norfolk  011 
the  18th  April,  1570,  at  the  Charter  House,  that  the  Duke  gave 
it  to  Bates  to  be  deciphered,  and  when  written  in  common 
characters  the  Duke  received  and  read  it  and  retained  and 
kept  it,  in  it  Ridolfi  told  the  Duke  what  kind  of  audience 
he  had  had  with  Alva  in  his  traitorous  designs ;  that  Alva 
required  the  aiders  in  the  conspiracy  to  be  ready  whenever  a 
foreign  force  should  be  sent  into  England.  That  on  the  16th 
June,  1570,  the  Duke  received  a  letter  from  the  Pope,  in  which 
the  Pope  promised  his  aid  to  carry  out  the  plan  as  to  the 
Queen  of  Scots ;  and  the  indictment  concluded  by  alleging  that 
all  these  acts  were  contrary  to  the  form  of  the  several  statutes 
in  that  case  made  and  provided. 

After  reading  the  indictment  the  Clerk  of  the  Crown  asked 
the  Duke,  "  How  sayest  thou,  Thomas,  Duke  of  Norfolk,  art 
thou  guilty  of  these  treasons  whereof  thou  are  indicted  in 
manner  and  form  as  thou  art  thereof  indicted  ]  Yea  or  no  ?" 

The  Duke  then  asked  that  if  the  law  permitted  it  he  might 
have  Counsel  to  answer  the  indictment. 

The  Lord  Chief  Justice  Catlin  answered  him  that  in  cases 
of  high  treason  he  could  not  have  counsel  allowed  ;  that  he  was 
to  answer  to  his  own  fact  only,  which  himself  best  knew,  and 
without  counsel  might  sufficiently  answer. 

The  Duke  replied  that  before  he  came  here  he  had  been  told 
he  was  to  be  indicted  on  the  Statute  25  Edward  III.  ;  that  he 
had  had  but  short  warning  to  answer  so  great  a  matter,  barely 
14  hours  in  all,  both  day  and  night,  and  now  that  statute  is  not 
alleged,  but  he  was  put  at  once  to  the  whole  herd  of  laws,  not 
knowing  which  particularity  to  answer  unto.  "  The  indictment" 
he  urged  "  contains  sundry  points  and  matters  to  touch  me  by 
circumstance  and  draw  me  into  treason  which  are  not  treason 
themselves  ;  therefore  I  ought  to  have  counsel.  1  have  had  short 
warning  and  no  books.  Humphrey  Stafford,  who  was  indicted 
for  treason,  had  counsel  allowed  him,  and  that  precedent  might 
be  extended  to  me1." 

The  Chief  Justice  Dyer  replied  that  Stafford's  case  was  on 
the  question  of  sanctuary,  and  it  was  to  argue  that  whether 
sanctuary  could  be  claimed  by  prescription  that  counsel  was 
allowed  to  Stafford.  All  the  books  say  that  in  point  of  treason 

1  See  ante,  p.  42. 
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counsel  are  forbidden.     All  the  accused  has  to  do  is  to  answer 
Guilty  or  Not  guilty. 

The  Duke  replied  "Stafford's  was  really  treason,  and  he  had 
conns.  1.  Let  me  have  every  advantage  the  law  allows  me,  and 
if  it  does  not  permit  it  to  me  I  must  submit."  He  then  asked 
ii«'  indictment  perfect  and  sufficient  in  law,  and  whether 
in  whole  or  in  the  parts,  and  in  which  parts,  that  he  might 
know  to  what  he  should  answer. 

The.  Lord  Chief  Justice  Catlin  answered  the  "sufficiency  of 
tin-  indictment  has  been  well  debated  and  considered  by  us  all, 
and  we  have  all  with  one  assent  resolved,  and  certify  to  you 
that  if  t  lie  causes  in  the  indictment  expressed  be  true  in  fact,  the 
indictment  is  wholly  and  in  every  part  sufficient." 

The  Duke  asked,  "  Be  all  the  points  treason  V  and  was  told 
l>y  ( 'atliii  that  all  were  treason  if  the  truth  of  the  case  were  so 
in  fact.  The  Duke  then  cited  Lord  Scroope's  case  in  the  reign 
of  Henry  IV.  (the  judges  said  it  was  Henry  V.),  who  confessed 
the  indictment,  but  traversed  that  the  points  were  not  treason. 
Catlin  answered,  "Lord  Scroope  had  his  judgment  for  treason 
on  that  indictment,  and  was  executed." 

The  Clerk  of  the  Crown  then  said  :  "  How  sayest  thou, 
Thomas,  Duke  of  Norfolk,  art  thou  guilty  of  the  treason  where- 
of thou  art  here  indicted  in  manner  and  form  as  thou  art  in- 
dicted ?  Yea  or  no  ?"  The  Duke  answered  "  Not  guilty."  The 
Clerk  asked  him  "By  whom  wilt  thou  be  tried?"  The  Duke 
replied,  "  By  God  and  my  peers." 

The  Duke  then  addivssed  the  Court  and  asked  two  favours  : 
first,  that  as  his  memory  was  never  good  and  had  been  made 
worse  by  his  imprisonment,  the  Lord  High  Steward  would  deal 
with  him  as  indulgently  as  possible  ;  secondly,  that  although  he 
had  pleaded  Not  guilty  he  had,  it  was  true,  been  guilty  of  many 
acts  less  than  treason,  and  these  he  had  confessed  to  the  Queen ; 
and  he  now  hoped  that  nothing  that  he  had  said  or  any  answer 
he  might  make  to  any  question  put  to  him  would  be  used  \ 
against  him  or  treated  as  an  admission  of  treason  by  him. 

The  Queen's  Sergeant  Barrham  then  opened  the  case  for  the 
Ci«.wn.  He  stated  that  the  Indictment  charged  three  principal 
points  of  treason,  (1)  the  Duke  had  conspired  to  depose  the 
Queen,  to  bring  her  to  death  and  destruction,  and  to  alter  the 
whole  state  of  government  of  the  realm;  (2)  that  he  had  re- 
lieved  and  comforted  the  English  rebels  that  had  levied  war 
st  the  Queen  and  had  fled  beyond  the  seas ;  (3)  that  he  had 
relieved  and  maintained  the  Duke  of  Chateauleherault,  Lord 
Jluntley,  Harris,  Hume,  and  other  Scots,  the  Queen's  public 
enemies,  who  succoured  and  detained  the  English  rebels.  To 
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prove  these  points  the  indictment  alleges  the  following  matters. 
In  support  of  the  first  point  that  (a)  the  Duke  knowing  the 
Queen  of  Scots'  claim  to  the  throne,  her  assumption  of  the 
style  of  Queen,  her  quartering  the  royal  arms  of  England, 
and  her  refusal  to  renounce  it  though  required  to  do  so,  had 
without  the  Queen's  leave  and  against  her  express  orders  secretly 
sought  to  marry  the  Queen  of  Scots  and  thereby  to  aid  her  in 
her  claim  to  the  throne,  which  of  necessity  involved  the  Queen's 
deposition,  death,  and  destruction ;  ((3)  that  the  Duke  con- 
spired and  brought  over  foreigners  into  the  realm  to  invade  it, 
to  make  war  against  the  Queen  within  the  realm,  and  so  forcibly 
to  work  the  Queen's  deposition,  death  and  destruction.  To  this 
the  Duke  has  pleaded  Not  guilty,  and  put  himself  upon  his 
peers.  It  is  now  your  duty  to  say  if  he  is  guilty  or  not. 
The  evidence  by  which  the  indictment  is  to  be  supported  will 
be— 

The  Duke  here  interrupted,  saying  that  the  Serjeant  was 
endeavouring  to  draw  him  into  treason  and  to  overlay  him 
with  eloquence,  to  exasperate  matters  against  him,  and  to  en- 
force things  that  were  not  treason.  He  begged  the  Court  not  to 
allow  extraneous  matter  but  to  go  at  once  to  the  charge.  He 
said  a  man  suspected  is  half  condemned.  When  he  was  in 
prison  before,  it  was  stated  he  took  an  oath  to  certain  things 
that  he  did  not.  He  had  only  sworn  to  parts  of  those  things 
not  to  the  whole,  which  he  could  prove. 

Serjeant  Barrham  said  that  he  had  not  as  yet  stated  the 
evidence,  and  the  Duke  was  not  now  charged  in  any  way  in 
relation  to  that  oath.  Although  the  indictment  alleged  three 
great  treasons  he  should  now  only  deal  with  the  first,  that  the 
Duke  had  compassed  and  imagined  to  depose  the  Queen  of  her 
crown,  and  the  second  treason  as  to  the  Queen  of  Scots  he 
should  use  to  support  the  first.  The  Duke's  intent  to  marry  Mary 
shewed  of  necessity  an  intent  to  advance  her  title,  which  of 
course  involved  the  Queen's  deposition,  and  consequently  her 
death  and  destruction,  and  this  is  treason  within  the  Statute 
25  Edward  III.,  for  if  a  person  maintain  a  title  to  the  present 
possession  of  the  crown  and  another  desire  to  many  such  per- 
son, without  doubt  he  meaneth  to  aspire  to  the  crown,  and 
therefore  cannot  suffer  the  holder  of  the  Crown  to  reign  and 
jealously  would  not  suffer  the  holder  of  the  Crown  to  live  when 
he  desired  to  reign. 

The  Duke  was  made  a  Commissioner  by  the  Queen  to 
examine  matters  between  Mary,  her  son,  and  the  Scotch 
lords  ;  before  that  secret  messages  had  taken  place  between  him 
and  Mary,  so  that  she  was  in  effect  assured  of  his  good  will. 


ibeth. 


tin-  ( 'ommisMoii  was  sent  to  the  Duke,  Lord  Sussex  and 
Sir  lialph  Sadler,  Mary  had  full  confidence  that  the  Duke 
would  take-  In T  part,  and  so  it  proved,  and  as  the  Duke  is  so 
fond  of  oaths  he  then  took  an  oath  to  deal  uprightly  and  in- 
differently, yet,  notwithstanding,  he  deceived  the  Queen's  trust 
and  committed  perjury,  disclosed  the  Queen's  secrets  and  coun- 
sel, and  endeavoured  to  marry  Mary,  knowing  then  that  Mary 
claimed  the  English  crown. 

The  Duke  here  asked  if  this  was  treason  within  the  25  Ed- 
ward III.,  and  Serjeant  Barrham  and  the  Attorney-General  both 
replied  that  it  was  grounded  on  that  statute  only.  As  to  the 
Scotch  matter  his  memory  was  not  good,  but  God  was  his 
witness  that  all  he  had  done  therein  he  had  done  uprightly. 

Serjeant  Barrham  then  urged  the  Duke  to  confess  if  he  was 
nor  aware  that  .Mary  claimed  the  English  crown,  saying  that  if 
the  Duke  denied  this  he  would  prove  it.  The  Duke  declined  to 
confess,  saying  he  could  make  his  own  confession.  Barrham 
then  begged  the  Lord  High  Steward  to  make  the  Duke  answer 
aye  or  no,  did  he  know  that  Mary  claimed  the  English  throne  1 
Being  compelled  by  the  Lord  High  Steward  to  answer,  the 
Duke  admitted  that  he  was  aware  that  she  claimed  it  under 
certain  circumstances.  Barrham  then  said,  "Answer  plainly,  did 
you  know  it  or  not  1  if  you  say  no,  we  can  prove  it."  Norfolk 
protested  that  he  was  being  hardly  handled  ;  that  they  wanted 
to  trap  him  by  circumstance,  and  infer  upon  him  that  Mary  was 
the  Queen's  enemy,  and  so  make  him  out  a  traitor.  He  offered 
to  answer  directly  to  the  whole  of  his  dealings  with  her.  Barr- 
ham required  an  answer  to  the  parts  as  they  fell  out — did  you 
know  that  she  claimed  the  present  possession  of  the  crown  ] 
That  she  usurped  the  arms  and  royal  style  of  this  realm? 
Tli at  she  made  no  renunciation  of  that  usurped  pretence]  If 
you  say  you  did  not  know  it  we  will  prove  every  part  of  it. 
The  Duke  denied  that  he  knew  it  in  such  sort  as  was  alleged. 
He  knew  that  the  renunciation  of  the  claim  was  offered  and 
upon  certain  causes  respited.  Barrham  continued  asserting  that 
the  Duke  knew  it ;  that  there  was  a  French  expedition  sent  to 
enforce  it  by  invading  Scotland,  as  the  Duke  had  been  appointed 
the  Queen's  lieutenant  and  had  levied  an  army  to  expel  them ; 
that  in  the  treaty  that  followed  there  was  an  article  that  Mary 
should  renounce  her  claim  to  the  present  power  of  the  crown; 
that  it  had  not  been  done  ;  that  the  Duke  was  at  the  treaty ; 
that  one  of  the  special  instructions  to  the  Commissioners  at 
York,  one  of  whom  was  the  Duke,  was  to  get  the  treaty 
ratified,  but  that  Mary  refused  to  do  it. 

The  Duke  urged  this  was  nothing  to  him  that  he  had  heard 
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that  when  Mary  was  Queen  of  France  she  claimed  the  crown  of 
England  and  quartered  the  English  arms.  That  she  had  been 
requested  to  give  up  the  claim ;  that  since  then  a  friendship  had 
sprung  up  between  Mary  and  Elizabeth ;  that  when  Lord  Bed- 
ford asked  Mary  to  ratify  the  treaty  Mary  did  not  refuse,  but 
said  she  would  show  reason  for  not  doing  it  then ;  that  the 
York  Commission  came  to  nothing  and  was  adjourned  to  West- 
minster ;  that  this  was  all  he  knew  as  to  Mary's  claim  to  the 
throne,  and  that  he  had  no  other  knowledge  of  it.  Barrham 
replied  that  the  Duke  had  confessed  enough;  that  he  knew 
that  Mary  had  pretended  title  to  the  present  possession  of  the 
crown,  quartered  the  arms,  and  usurped  the  title  of  Queen. 
Norfolk  alleged  that  this  was  when  her  husband  was  alive  and 
Mary  a  married  woman.  Barrham  contended  that  the  Duke 
knew  that  she  had  not  given  up  her  claim,  and  he  as  Commis- 
sioner was  specially  instructed  to  require  it.  The  Duke  how- 
ever said  this  was  afterwards  when  Lord  Burleigh  was  with 
Mary.  Barrham  contended  that  the  failure  of  the  York  Com- 
mission was  wholly  due  to  Norfolk,  his  partiality  for  Mary,  his 
disregard  of  his  orders  and  violation  of  his  oath ;  that  he  had 
caused  the  Earl  of  Murray  not  to  reveal  all  he  knew  as  to  the 
Darnley  murder  to  avoid  bringing  Mary  into  disgrace,  and 
thus  caused  the  failure  of  the  York  Commission. 

Norfolk  replied,  You  said  you  would  prove  I  knew  of  the 
Scottish  Queen  claiming  the  present  possession  of  the  Crown. 

Barrham  then  said  the  Duke  had  confessed  it.  Being  a 
Commissioner  ordered  to  get  a  renunciation  of  the  claim  and 
none  being  made  shewed  he  knew  it.  He  then  went  on  to 
shew  the  Duke's  partial  and  indirect  dealing  in  the  Commis- 
sion, alleging  that  the  Duke  at  a  conference  at  York  with 
Ledington  and  the  Bishop  of  Ross,  understood  at  LytL  that 
Murray  had  papers  proving  Mary's  connection  with  Bothwell 
and  Darnley 's  murder,  and  tried  to  prevent  Murray  publishing 
them  to  the  world. 

Norfolk  at  once  denied  this,  saying  he  had  never  been  at 
Leith,  and  Lord  Burleigh  confirmed  him,  saying  that  it  was 
true  the  only  time  the  Duke  had  been  there  was  one  morning 
with  him  secretly. 

Barrham's  mistake  arose  from  his  reading  from  a  paper 
"the  Duke  understood  at  Lyth"  (the  Scotch  for  "at  length") 
to  be  the  place  Leith. 

Barrham  then  put  in  as  evidence  the  examination  of  Mary's 
secretary,  the  Bishop  of  Ross,  taken  in  the  Tower  the  5th  Nov. 
1571,  from  which  it  appeared  that  the  Bishop  was  opposed  to 
Mary's  agreeing  to  the  York  Commission,  that  Mary  told 


Elizaln-th. 


201 


him  that  she  knew  what  she  was  doing,  for  the  judges  were 
favourable  to  li« T,  t -.sjMvially  the  Duke  of  Norfolk,  the  head  of 
the  Commission,  and  that  there  was  an  idea  of  his  marrying 
That  Murray  intended  to  produce  criminating  letters 
against  Mary ;  that  he,  the  Bishop,  had  an  interview  at  York 
with  Norfolk,  who  suid  he  had  seen  the  letters,  that  if  produced 
they  would  ruin  Mary,  and  that  he  would  do  what  he  could  to 
prevent  their  production. 

The  Duke  replied:  "Suppose  I  did  what  I  could  to  stop 
infamy  and  slander,  what  of  that1?  I  told  the  Bishop  we  were 
coi in-  to  York  to  try  and  settle  differences  not  to  receive  accu- 

MS." 

The  reading  of  examination  was  continued.     The  Bishop 

i  that  the  Duke  talked  to  the  Scotch  Commissioners  about 

tin-  marriage  both  at  York  and  at  Hampton  Court,  and  that  the 

Duke  had  told  him  he  had  mentioned  it  to  the  Queen  and  to 

Murray,  and  they  both  liked  it. 

Barrham  then  urged  that  the  effect  of  the  examination  was 
to  shew  the  Duke's  untrue  dealings,  that  he  had  tried  to  work 
on  Mary  through  his  sister  Lady  Scroope;  that  he  had  advised 
Mary  not  to  ratify  the  abdication  of  Loch  Leven,  and  allege  it 
had  been  obtained  from  her  by  force  and  was  not  binding  upon 
her ;  that  he  had  been  party  to  getting  a  copy  of  the  Casket 
lett'-rs  for  Mary  by  stealth. 

The  Duke  again  asked  what  had  all  this  to  do  with  him.  He 
denied  dealing  with  Mary  by  means  of  his  sister  Lady  Scroope, 
and  said  that  what  the  Bishop  of  Ross  and  Ledington  said 
was  nothing  against  him.  Barrham  said  that  the  Bishop  of 
Ross  accused  him  of  his  own  speeches  on  being  examined  freely 
and  without  compulsion.  But,  said  the  Duke,  "He  is  a  Scot." 
"  A  Scot,"  said  Barrham,  "is  a  Christian  man." 

The  Duke  replied  that  at  York  Ledington  proposed  to  him 
to  l.riiiL,'  about  an  arrangement  between  Murray  and  Maiy,  but 
that  he  told  him  his  commission  was  to  do  justice ;  that  the 
P.Miop  of  Ross  sent  for  him  and  spoke  to  him  about  it,  but  he 
said  all  they  had  to  do  was  to  hear  and  report,  and  if  the 
P>isln>p  wanted  a  compromise  he  must  settle  the  terms  himself, 
and  he.  the  Duke,  would  report  it  to  the  Queen.  If  for  malice 
thr  P.ishop  had  said  anything  else  he  asked  that  it  should  not 
be  allowed  to  hurt  him.  He  never  saw  the  Bishop  of  Ross 
before  he  came  to  York,  and  was  not  likely  to  trust  a  Scot  and 
!_r<T.  Moivovr,  he  had  written  to  the  Queen  disapprov- 
ing of  the  part  taken  by  Mary  after  he  left  York,  and  asked  that 
his  K-ttcrs  misfit  be  produced. 

P.arrham  replied  that  the  letter  was  only  a  joint  one  from 
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|  Norfolk  and  the  other  Commissioners,  and  was  no  proof  that 
the  Duke  dealt  impartially  as  to  Mary,  indeed  he  was  obliged  to 
write  it. 

Norfolk  urged  that  when  Ledington  proposed  he  should 
marry  Mary  he  declined. 

This  Barrham  denied,  and  stated  that  for  proof  of  the  Duke's 
partial  dealing  in  the  Commission  and  the  marriage  he  would 
bring  out  sufficient  evidence. 

Barrham  alleged  that  some  one  had  written  to  Murray, 
informing  him  of  Norfolk's  conduct  in  the  Commission  and  the 
marriage,  and  then  proposed  to  read  extracts  from  Murray's 
answer. 

From  these  extracts  it  appeared  that  the  Duke  contrived  to 
travel  with  Ledington  to  compromise  the  matter,  and  also  with 
the  Bishop  of  Ross,  and  that  the  Duke  began  the  proposals  as 
to  the  compromise  and  marriage,  and  without  the  Queen's  leave. 

Serjeant  Barrham  then  stated  the  Bishop  of  Ross  went  from 
York  to  Bolton,  having  previously  written  to  Mary.  The  letter 
was  lost  and  never  reached  Mary,  but  the  Bishop  had  kept  a 
copy  of  it  and  left  it  behind  in  his  lodgings  at  Newcastle,  and 
some  six  months  afterwards  Murray,  lodging  in  the  same  room, 
found  it,  and  sent  it  to  the  Privy  Council.  The  letter  was  read 
and  from  it  it  appeared  that  a  conference  had  been  held  at  York 
between  the  Bishop,  A  and  B,  who  were  said  to  be  Ledington 
and  Norfolk,  at  which  Norfolk  stated  what  Elizabeth  intended 
to  do  with  Mary,  and  advised  that  Mary  should  write  to  Eliza- 
beth, begging  her  not  to  believe  any  of  the  charges  that  the 
Scots  brought  against  her. 

The  Duke  denied  the  matters  charged  against  him,  and 
referred  to  his  letters  to  the  Queen  from  York  as  proving  the 
contrary.  He  admitted  talking  to  Ledington  and  telling  him 
to  advise  Mary  to  submit  in  all  matters  to  Elizabeth.  As  to 
the  Bishop  of  Ross  he  always  urged  him  it  would  be  better  for 
Mary  to  submit. 

Barrham  replied :  What  the  Duke  says  is  mere  denial,  and 
as  Ledington,  the  Bishop  of  Ross  and  Murray  all  agree,  that  is 
quite  enough  against  your  denial. 

The  Duke  repeated  that  Murray  had  sought  his  life  and  the 
others  were  not  worthy  of  belief;  that  there  was  nothing  to 
prove  that  he  dealt  with  the  marriage  of  Mary  in  respect  of  her 
claim  to  the  throne.  If  the  Bishop  or  any  one  else  said  it,  let 
them  be  brought  face  to  face  with  him ;  he  had  often  desired  it 
and  could  never  get  it. 

The  Serjeant  urged  that  the  Bishop  of  Ross  confirmed  it, 
and  he  would  prove  by  witnesses  the  Duke's  assent  to  the 
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with  .Mary,  ami  tlio  plan  to  murdor  Murray  on  his 
in  mil-,  lmt  as  Murray  fell  in  with  Norfolk's  plan,  the 
i  of  killing  him  was  abandoned. 

ninth  Article  of  the  Bishop  of  Ross's  examination  was 
then  read,  which  stated  that  Murray  would  have  been  murdered 
on  his  way  home,  but  that  the  Bishop  wrote  to  Mary,  advising 
tin-  murder  to  be  put  off,  as  Murray  had  yielded  to  the  Duke's 
wi.shes  about  the  marriage. 

I'.arrliam  urged  that  this  proved  that  the  Duke  had  assented 
to  the  matter,  and  rather  than  it  should  not  take  place,  was 
prepared  to  have  Murray  killed.  The  Duke  admitted  that  he 
and  Murray  had  quarrelled,  as  Murray  had  reported  that  he 
want.il  to  marry  Mary,  but  that  he  never  heard  of  the  in- 
truded murder  until  the  Whitsuntide  after,  and  then  from  the 
Bishop. 

Barrham  then  alleged  that  Norfolk  wrote  to  Murray,  dis- 
closing his  plans  and  assent  to  the  marriage ;  he  said  he  had 
not  the  letter,  only  a  copy  sent  by  Murray  to  the  Queen.  The 
copy  was  read,  dated  July  1.  It  stated  Lord  Boyd  had  re- 
ivivi-d  authority  from  Mary  and  himself  to  resolve  all  Murray's 
doubts,  and  that  ail  the  nobles  would  support  the  enterprise. 

The  Duke  said  he  had  answered  all  this  when  Sadler  and 
the  Attorney-General  had  examined  him  upon  interrogatories, 
but  he  admitted  that  Murray  had  written  to  him,  saying  he 
was  at  my  orders ;  that,  having  no  leisure  to  write  to  him,  the 
Duke  drew  articles  to  give  him  thanks ;  that  the  nobles  liked 
the  marriage ;  that  he  wished  no  one's  friendship  more  than 
Murray's;  that  the  Pope  had  agreed,  and  written  in  cipher  to 
that  effect.  Barrham  continued  that  the  Duke  complained  to 
the  Queen  of  the  rumour  of  the  marriage,  and  asked  that  it 
might  be  enquired  into  that  he  had  heard,  and  some  of  the 
Judges  themselves  had  heard  the  Duke  say  to  the  Queen  :  "To 
what  mi  I  should  I  seek  to  marry  her,  being  so  wicked  a  woman, 
such  a  notorious  adulteress  and  murderess?  T  love  to  sleep  on  a 
safe  pillow.  I  account  myself  to  your  Majesty's  good  favour 

.rood  a  prince  at  home  in  my  Bouling  Alley  at  Norwich  as 

she  is,  though  she  were  in  the  middle  of  her  kingdom.    The 

HIPS  of  the  Crown  of  Scotland,  all  the  necessary  charges 

di'diu-ted  about  the  ordinary  affairs  of  the  realm  are  not  com- 

•  >  to  mine  own  which  I  enjoy  by  your  goodness,  as  I  have 

beard  of  the  chief  officers  of  that  realm,  considering  also  that 

her  kingdom  is  not  in  her  hand,  but  possessed  by  another.     If 

\          ild  M-t-k  to  match  with  her,  knowing  as  I  do  that  she 

pretmdeth  a  title  to  the  present  possession  of  your  crown,  your 

v  might  justly  charge  me  with  seeking  your  own  crown 
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from  your  head."  This  the  Duke  said  to  the  Queen  when  the 
report  of  the  marriage  reached  her  ear. 

The  Duke  admitted  this,  but  said  at  the  time  the  words 
were  spoken,  he  did  not  intend  the  marriage ;  it  is  true  he  had 
thought  about  it,  but  did  not  do  so  then.  Barrham  said  he 
had  stated  otherwise  in  his  confession  on  his  examination,  and 
his  confession  of  the  6th  June,  1571  was  put  in,  by  which  it 
appeared  he  concealed  from  the  Queen  the  conversation  with 
the  Bishop  of  Ross  as  to  the  marriage. 

Barrham  then  went  on  to  say  he  would  prove  the  Queen's 
orders  to  the  Duke  on  his  allegiance  not  to  go  on  with  the 
marriage,  and  that  he 'did  so  in  spite  of  this  command;  the  Duke 
could  not  have  wished  the  marriage  for  love,  only  to  advance 
Mary's  title  to  the  crown;  that  Norfolk  departed  from  the 
court,  intending  to  prosecute  the  marriage  by  force  of  arms, 
all  which  was  treason  within  the  Stat.  25  Edward  III.,  as  any 
one  prosecuting  by  force  a  title  to  the  crown  is  bound  to  assume 
that  the  Queen  will  resist,  and  then  follows  the  death  and 
destruction  of  the  Queen,  as  the  jealousy  of  the  usurper  will 
not  suffer  a  rightful  prince  to  live. 

To  prove  the  Duke's  intention  to  prosecute  the  marriage  by 
force,  Barrham  stated  that  the  Duke  entered  on  a  device  to  seize 
the  Tower  and  all  the  arms  and  stores  there,  and  having  seized  it 
to  have  held  it  against  the  Queen  by  force,  and  to  have  brought 
about  the  marriage  whether  the  Queen  liked  or  disliked  it ;  but 
the  Queen  heard  of  this,  and  the  Tower  garrison  was  strengthened, 
and  the  Duke's  purpose  frustrated.  Then  when  the  Duke  was  at 
his  house  at  the  Charter  House,  the  Queen  sent  for  him  to  court. 
He  pretended  to  be  too  ill  to  go,  but  went  the  same  night  to 
Norfolk,  intending  to  raise  the  country,  but  that  the  Queen, 
suspecting  this,  had  taken  measures  to  prevent  it.  Whe^i  this 
is  proved,  it  is  clearly  treason  within  the  25th  Edward  III. 

The  letter  of  the  Duke  and  the  other  Commissioners  from 
York  to  the  Queen,  setting  out  "  the  great  abomination  of  the 
Scottish  Queen,"  was  then  read. 

The  Duke  argued  this  was  in  his  favour,  as  it  shewed  he 
was  against  her,  and  did  not  act  partially  for  her  at  York. 

Barrham,  however,  urged  that  there  were  others  with  him,  and 
he  could  not  do  so.  And  it  shewed  that  he  did  not  seek  her 
person,  but  her  title  by  the  marriage.  He  then  proposed  to 
put  in  Bannister's  confession. 

The  Duke  said  Bannister  was  shrewdly  cramped  when  he 
told  that  tale,  "I  beseech  you,  let  me  have  him  brought  face  to 
face." 

Barrham  denied  that  Bannister  was  tortured. 
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confession  of  October,  1570,  was  then  read  to  prove  the 
Duke  Iri'l  an  evil  opinion  of  Mary,  no  affection  to  her  person, 
and  therefore  had  some  ulterior  object  in  wanting  to  marry 
her,  .-in.!  so  Lediimlon,  Koss  and  himself  praeti>ed  at  York. 

The  Duke  urged  this  did  not  a  fleet  him. 

AVill.raham,  the  Attorney  of  the  Court  of  Wards,  stated 
that  the  Duke  vsaid  the  Bishop  of  Ross  had  accused  him  out  of 
malice,  but  that  did  not  apply  to  what  Ross  wrote  to  Mary 
ivtly ;  there  could  be  no  malice  there.  The  Duke  then  asked 
for  Ledington  and  the  Bishop  to  be  brought  face  to  face  with 
him,  saying  he  had  often  asked  it,  and  the  law  he  trusted 
was  so. 

l'>;irrham  answered  "  the  law  was  so  for  a  time  in  some  cases 
of  treason,  but  since  the  law  hath  been  proved  too  hard  and 
dangerous  for  the  Prince,  and  it  hath  been  repealed." 

To  prove  that  the  Duke  intended  to  pursue  the  marriage 
by  force,  the  second  article  of  the  Bishop  of  Ross's  confession 
of  the  3rd  November,  1571,  was  read,  by  which  it  appeared 
that  the  Duke  told  the  Bishop  that  the  Queen  would  not  dare 
nnvst  him  by  force,  that  he  would  resist,  and  that  the  Northern 

Is  would  support  him,  that  Liggons  told  the  Bishop  the  Duke 
was  resolved  to  go  through  with  the  marriage  by  force  if  the 
Queen  would  not  agree  to  it,  and  that  messages  were  passing 
between  Mary,  the  Duke,  and  the  Northern  Earls.  The 
Duke  denied  all  this,  and  said  it  stood  to  reason  that  he  had 
asked  to  have  the  Bishop  of  Ross  brought  to  him  in  private 
examination  face  to  face  whereby  he  might  have  put  him  in 
remembrance  of  the  truth,  but  he  had  not  had  him  face  to 
face,  nor  been  suffered  to  bring  forth  the  witnesses,  proofs,  and 
arguments  as  might  have  made  for  his  purgation.  He  denied 
having  a  correspondence  with  the  Northern  Earls,  or  disclosing 
."leen's  secrets  at  York.  He  admitted  lending  Mary 
numey,  though  the  Queen  had  ordered  him  not  to  do  so.  He 
denied  that  Liggons  was  his  solicitor,  but  Barrham  insisted  he 
The  Duke's  confession  was  then  read,  by  which  it  ap- 
p'-ared  lie  had  lent  £'2000,  and  the  Bishop  of  Ross's  confession 
to  prove  the  money  got  into  the  hands  of  one  Francis  Bishop. 
The  Duke  admitted  this,  but  denied  any  knowledge  of  Bishop. 

On  the  point  of  taking  the  Tower,  the  Duke  admitted  that 
such  a  proposition  was  made  to  him,  but  he  never  agreed  to  it ; 
and  on  the  contrary  refused  to  do  it,  and  mentioned  it  to  Lord 
Pembroke. 

It  was  assorted  that  Norfolk  received  a  brooch  from  Mary 
with  the  words  "  Virescit  vulnere  r!rfmt"  written  on  it;  that  he 
..dvice  as  a  counsellor  to  Mary  against  the  Queen's  interest 
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in  the  matter  of  the  Northern  rebels ;  this  Norfolk  denied,  but 
admitted  he  had  given  her  advice  as  to  her  son. 

Lord  Burleigh  here  asked  the  Duke  if  he  had  ever  desired 
to  have  what  would  make  for  him  proved  by  witnesses.  The 
Duke  said,  Often ;  Burleigh  replied  he  had  never  heard  it. 

Part  of  Hickford's  confession  was  then  read,  and  the  Duke 
admitted  giving  Mary  advice  as  to  James.  Barrham  now  said, 
having  proved  that  Norfolk  gave  Mary  advice  against  Elizabeth, 
he  would  now  go  on  to  prove  that  Mary,  being  in  custody,  the 
Queen's  prisoner,  Norfolk  had  been  privy  to  designs  for  carrying 
her  off. 

Barker's  confession  of  the  5th  October,  1571,  Article  13, 
was  then  read,  and  then  the  Duke's  confession  of  the  13th 
October,  and  the  Duke  there  admitted  that  while  in  the  Tower, 
he  made  a  submission  to  the  Queen,  promising  on  his  allegiance 
to  do  nothing  as  to  the  marriage,  or  any  other  matter  touching 
Mary,  that  he  sent  a  copy  of  it  to  the  Bishop  of  Ross  before 
signing  it. 

Barrham  urged  all  this  was  done  on  account  of  an  old 
prophecy,  "In  exaltatione  Lunce  Leo  succumbet  et  Leo  cum 
Leone  conjungetur  et  catuli  eorum  regnabunt"  which  means 
at  the  exaltation  of  the  moon,  the  rising  of  the  Earl  of 
Northumberland,  the  Lion  (Elizabeth)  should  be  overthrown, 
then  shall  the  Lion  be  joined  with  a  Lion,  which  is  the  Duke 
and  Mary,  for  they  both  bear  lions  in  their  arms,  and  their 
whelps  shall  reign  (that  is,  their  posterity  shall  have  the 
kingdom).  The  Duke  is  said  to  have  repeated  this  to 
Hickford  his  servant,  and  Hickford's  confession  was  read  to 
prove  it. 

To  prove  that  the  Duke  intended  to  pursue  the  marriage 
by  force,  and  die  rather  than  give  it  up,  Cavendis1!  was 
called  and  sworn,  and  proved  that  the  Duke  had  said  that, 
before  he  lost  the  marriage,  he  would  lose  his  life.  He  also 
said  that  nothing  would  undo  them  but  the  rising  of  the 
Northern  Earls,  and  when  Cavendish  said  "  God  forbid,"  the 
Duke  replied  he  feared  they  would  rise. 

The  Duke  denied  all  this,  and  said  that  he  had  never  liked 
or  trusted  Cavendish. 

Barrham  replied  that  Cavendish  was  sworn,  and  the  matter 
needed  no  more  proving.  He  then  alleged  that  the  Duke  sent 
one  Havers  to  the  Northern  Earls  with  a  message,  saying  if  they 
rose,  he  was  undone.  The  examination  of  Haveling  touching 
Havers  was  then  read,  and  also  a  confession  of  Havers  and  a 
letter  from  Mary  in  cipher  to  the  Duke,  by  which  it  was 
stated  that  Shrewsbury  had  told  her  that  Northumberland  was 
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p\  en  uji  to  Sussex,  that  she  was  very  sorry,  for  fear  of  cumber- 
ing her  friends  if  he  was  taken,  and  that  this  letter  was  found  in 
a  bag  the  Duke  had  ordered  to  be  burnt.  The  Duke  said  that 
tin-  letter  did  not  touch  him,  but  Btirrham  replied,  if  it  had  not 
eon.-rnied  him,  it  had  not  been  written  to  him. 

The  Attorney-General  Gerrard  then  took  up  the  case.  He 
uru'ed  that,  imagining  or  compassing  the  death  of  the  Prince  was 
a  Common  Law  Treason,  as  well  as  by  the  Stat.  25  Edward 
III.,  as  that  Act  is  only  declaratory  of  the  Common  Law ;  if 
the  imagination  appears  by  overt  fact,  it  is  treason.  All 
treason  is  matter  of  inference,  as  the  traitor  never  states  his 
ivul  design.  He  went  over  the  ground  again,  alleging  the 
only  object  in  marrying  Mary  was  to  depose  Elizabeth,  and 
tli us  to  get  the  throne  ;  and  if  Elizabeth  was  deposed,  she 
would  be  killed.  Norfolk's  answer  to  all  that  had  been  alleged 
was  a  bare  denial ;  and,  having  regard  to  his  conduct  and  how 
often  he  had  broken  his  word,  he  could  not  be  believed. 

Norfolk  answered  that  he  had  never  attempted  anything 
against  the  Queen's  person.  Penal  Statutes  were  to  be  con- 
strued strictly,  and  none  of  the  evidence  produced  shewed  any 
design  on  the  Queen's  person,  or  on  any  of  the  points  made 
treason  by  the  25  Edward  III.  Were  the  witnesses  sufficient 
against  him?  the  Bishop  of  Ross  was  a  Scot  and  an  alien, 
and  an  alien  could  not  be  a  witness,  as  a  witness  must  be  a  free 
man,  of  full  age,  honest,  and  of  good  report.  Haveling's  evi- 
dence did  not  touch  him.  What  Havers  said  was  untrue.  If  he 
was  allowed  to  bring  forward  his  witnesses,  he  could  prove  that 
he  had  sent  no  message  to  the  Northern  Earls.  Let  it  be  proved 
by  confession,  not  by  hearsay,  in  reality  the  Bishop  of  Ross 
he  only  witness  against  him.  Had  he  been  privy  to  the 
Northern  rebellion  he  should  have  joined  the  rebels,  not  put 
his  head  in  a  halter  or  the  Tower.  To  prove  him  guilty  of 
>u  some  overt  act  must  be  proved,  and  nothing  of  the 
sort  had  been  done.  He  admitted  that  his  conduct  with  Mary 
had  been  foolish,  but  denied  it  amounted  to  treason. 

The  Attorney-General  replied  that  the  case  for  the  Crown  was 
pr<  tved  by  evidence,  the  Duke's  was  a  bare  denial.  Had  the  Duke 
intruded  to  marry  Mary,  knowing  that  she  claimed  the  crown, 
that  was  an  imagining  the  Queen's  death,  and  treason.  Overt 
ire  declarations  of  the  mind.  Letters,  tokens,  speeches, 
and  in. usages  and  such  like,  are  overt  acts.  He  then  alleged 
another  overt  act  of  compassing  to  depose  the  Queen;  the 
Pope  had  excommunicated  Elizabeth,  and  published  a  Bull  to 
that  effect;  the  Duke  had  sent  Ridolfi  to  Alva  and  the  Pope 
in  Mary's  name  and  his  own,  to  procure  a  foreign  force  to 
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invade  England,  and  had  promised  that  when  they  came,  he 
would  raise  a  rebellion  to  help  them.  He  alleged  that  the 
Privy  Council  knew  that  treason  had  been  going  on  for  six 
months  or  more,  but  they  could  not  exactly  find  it  out.  In 
August  last  £600  was  sent  by  the  Duke  to  one  Bannister  to 
take  to  Scotland  for  the  Queen's  enemies.  Hickford,  one  of 
the  Duke's  servants,  gave  it  to  Brown  of  Shrewsbury,  and 
asked  Brown's  aid  to  take  it  to  Bannister.  Brown,  suspecting 
ing  all  was  not  right,  went  to  one  of  the  Council,  and  the  bag 
was  opened ;  £600  was  found,  and  some  letters.  Hickford 
was  arrested ;  in  the  letter  a  good  deal  was  said  of  a  cipher  40, 
and  on  the  Duke's  servants  being  arrested,  they  all  agreed, 
when  separately  examined,  that  the  person  meant  by  40  was 
the  Duke,  and  the  Duke  admitted  it.  Ridolfi  admitted  to  the 
Bishop  of  Ross  that  he  was  the  Pope's  agent  here,  and  the  Duke 
knew  this.  Ridolfi  had  six  copies  of  the  Bull  of  excommuni- 
cation sent  to  him,  the  Duke  knew  it,  and  sent  Ridolfi  to 
Alva  and  the  Pope. 

The  Bishop  of  Ross's  confession  of  26th  and  31st  October 
and  the  3rd  November  was  read,  in  which  he  mentions  a  packet 
sent  to  the  Duke  under  the  title  of  40.  Barker's  confession 
was  also  read,  and  a  letter  of  Mary's  to  the  Bishop  as  to  what 
she  should: do,  referring  all  matters  to  Norfolk's  decision;  this 
letter  was  found  hid  in  the  Duke's  house,  under  a  mat  in 
a  passage  leading  to  Norfolk's  bedroom,  and  the  key  to  the 
cipher  was  found  under  the  tiles  of  the  house.  Ridolfi's  letter 
to  Mary  was  referred  to  the  Duke  to  advise  on,  and  both 
Hickford  and  the  Duke  admitted  the  receipt  of  the  letter. 

The  Duke  alleged  that  he  disliked  the  plot,  and  had  urged 
the  Queen  to  discontinue  it.  He  denied  that  what  Barker  said 
was  true ;  urged  that  he  was  not  a  good  witness,  as  he  had  been 
attainted  of  treason. 

The  Lord  Chief  Justice,  however,  held  that  none  of  the 
witnesses  who  had  given  evidence  against  the  Duke  were  out- 
lawed or  attainted,  or  even  indicted. 

The  Duke  said  they  were  worse,  they  had  confessed  treason. 

The  Attorney-General  continued  that  the  Duke's  confession 
agreed  with  all  these  persons  had  said,  that  they  had  been  kept 
strictly  apart,  but  that  the  statements  of  each  confirmed  those  of 
the  other.  If  the  Duke  had  been  a  good  subject  he  would  have 
disclosed  all  this  to  the  Queen. 

Ridolfi  was  to  go  to  the  Pope  and  the  King  of  Spain  in  the 
names  of  Mary  and  Norfolk,  and  require  money  and.  men  for 
the  enterprise.  Ridolfi  wanted  to  speak  with  the  Duke.  Barker 
brought  them  together,  and  they  talked  for  an  hour.  After  the 
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iravr    I'.arker  a  paper,  containing  the  sub- 
lot,  ami  ineludinij  certain  names  each  under  a 
cipher  ;    10  was  Norfolk,  30  Lumley.     Barker  gave  this  paper 
lolii.     1'arki-r's  emit'i-ssion  was   then  read,  which  proved 
tlir  Duke  to  bo  40,  and  the  interview  between  the  Duke  and 

lli. 

'l'h«-  Treasurer  the  ( 'hamvllor  of  the  Exchequer  and   Mr 

:i   were  then  sworn,  who  proved  that  Barker  confessed 

is  never  offered  torture,  nor  was  ever  in  the  prison 

in  whirh  the  rack  was.     But  the  Duke  observed  Barker  knew 

win -iv  his  fellows  had  been.     The  Duke  admitted  the  interview 

w  i  1 1 1  1 1  id  olfi ,  and  that  Barker  gave  Ridolfi  instructions  in  French. 

The  Attorney-General  continued,  that  Ridolfi  had  another 

:e\\-  with  the  Duke,  that  after  it  was  over  Ridolfi  told 

r  that  the  Duke  had  agreed  to  the  journey,  and  desired 

him  to  go  at  once.     Ridolti's  plan  was  to  procure  men  and 

money,  and  to  do  so  he  was  despatched  by  the  Duke. 

The  Duke  admitted  the  interview  with  Ridolfi,  but  alleged 

that  ii  was  with  reference  to  a  private  debt,  and  he  was  desirous 

Ridolfi  to  forego  enforcing  his  security.     He  admitted 

Ridolti  asked  him  for  a  letter  of  introduction  to  Alva,  but  he 

I  to  uive  it.   He  knew  nothing  of  the  list  of  names.    The 

•  •f  Kidolti's  which  he  gave  to  Barker  was  about  his  own 

private  matters. 

The   Attorney-General  then  caused  more  of  Barker's  and 
s  confessions  to  be  read,  and  stated  that  Ridolfi  went  on 
his  travel  with  three  letters,  one  to  Alva,  one  to  Philip,  one  to 
the  1'opr.  that  Norfolk  refused  to  sign  any  lest  the  Queen  and 
who  knew  his  handwriting,  should  find  it  out.     So  it 
i  that  the  Duke  should  write  to  the  Spanish  Ambas- 
sador introducing  Ridolti  to  him,  which  he  did.    To  prove  this, 
more  of  the  confessions  of  the  Bishop  of  Ross  and  Barker  were 
read,  and  the  Attorney-General  submitted  that  all  this  clearly 
pr«.\vd  the  Duke  guilty  of  treason. 

The  Duke  replied  that  really  there  was  only  one  witness  for 

all  this     Ridolfi — for  he  told  it  to  the  Bishop,  the  Bishop  told 

-oine  one  else,  and  so  on.     Besides,  they  were  all  by  their 

own  e«»nff-sioii  traitors,  and  not  sufficient  witnesses.    The  story 

as  to  the  landing  in  Essex  was  most  improbable.     Essex  was 

1 1  >st  Protestant  county  in  England.   Had  it  been  true,  he  the 

would  have  collected  arms.  None  were  found  to  speak  of. 

1I«-  had  never  communicated  with  the  Spanish  Ambassador.    If 

only  he  was  allowed  to  be  brought  face  to  face  with  his  accusers, 

and  to  liring  forward  his  own  witnesses,  it  would  be  seen  that  i 

all  these  charges  were  untrue. 
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The  Attorney-General  said  the  Duke's  answer  was  only  a 
bare  denial ;  that  there  was  not  one,  but  three  witnesses  against 
him.  But  the  Duke  urged  twenty  witnesses  may  in  reality  be 
but  one. 

Part  of  the  Duke's  own  confession  and  some  more  letters 
were  then  read. 

The  Attorney-General  continued  :  The  Duke  had  destroyed 
a  bag  of  letters,  and  when  doing  this  the  Duke  observed, 
"  Burnt  letters  do  no  hurt."  Several  letters  of  the  Duke's  were 
read,  one  to  Barker,  in  which  he  urged  him  to  confess  no  further 
if  he  valued  his  life. 

The  Attorney-General  then  said  Ridolfi  went  abroad  last 
Lent,  having  got  a  passport  from  the  Queen,  and  from  abroad  he 
wrote  to  the  Duke  telling  him  what  he  had  done,  and  sending 
letters  from  the  Pope,  and  the  letters  being  intercepted  disclosed 
the  whole  matter. 

Bromley,  the  Solicitor-General,  followed  as  to  the  effect  of 
Ridolfi's  message  and  the  Duke  adhering  to  the  rebels  and 
Queen's  enemies.  He  stated  the  Bishop  of  Ross  sent  a  servant, 
Bayley,  to  fetch  certain  seditious  books  that  had  been  printed 
abroad,  affirming  Mary's  right  to  the  crown.  Bayley  saw 
Ridolfi  in  Brussels,  after  Ridolfi  had  seen  Alva  and  was  going 
to  the  Pope,  and  Ridolfi  got  Bayley  to  write  two  letters  in 
cipher,  and  Ridolfi  directed  them  himself,  one  to  40  and 
the  other  to  30.  Bayley  was  arrested  at  Dover  with  these 
letters  and  books  in  his  possession.  The  books  were  sent  to 
the  Council,  the  letters  conveyed  to  the  Bishop  of  Ross.  Sus- 
picion was  excited  by  Ross's  servants  going  to  see  Bayley  in 
prison,  and  some  letters  between  them  intercepted.  These 
letters  mentioned  the  recovery  of  Ridolfi's  packet.  In  this 
packet  was  the  letter  addressed  40,  which  was  sent  to  th  3  Duke 
by  the  Bishop  through  Barker,  and  sent  back  by  the  Duke  to 
Cuthbert,  who  deciphered  it.  Cuthbert  had  since  disappeared, 
!  and  as  the  Duke  confessed  this,  he  therefore,  Bromley  urged, 
I  must  have  had  knowledge  of  the  letter  and  its  contents.  The 
letter  said  that  Ridolfi  had  been  well  received  by  Alva,  who  had 
promised  him  all  possible  help,  advised  him  to  go  on  to  the  Pope, 
and  said  he,  Alva,  could  not  act  without  a  warrant  from  Philip. 
Norfolk  also  gave  Alva  information  as  to  the  defences  of  London. 

Bayley's  letters  and  confession  were  then  read. 

Norfolk  gave  a  long  answer,  which,  as  the  Solicitor-General 
observed,  only  amounted  to  a  bare  denial. 

Barker's  confession  as  to  Ridolfi's  letters,  their  being  de- 
ciphered by  Cuthbert,  and  the  port  where  the  Walloons  were 
!  to  have  landed,  were  then  read.  •  The  Solicitor-General  stated 
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l-rini;  sent  for  by  the  Council,    could   not  be 
•  Ik  admitted  ho  had  had  him  convoyed  away. 
Thr  Solicitor-General  then  said  :  "I  have  one  tiling  more  to 
say  to  you  from  the  Queen's  Majesty's  own  mouth.     The  Lords 
that  l>r  here  of  tin-  Privy  Council  do  know  it  very  well,  it  is  not 
meet  here  in  open  presence  to  be  uttered,  because  it  toucheth 
others  that  are  not  here  now  to  be  named.     But  by  Her  High- 
ord-T  we  IT: iv  that  their  Lordships  will  impart  it  unto 
'uore  particularly.     In  Flanders  by  the  Ambassador  of  a 
,;i  prince,  there,  the  whole  plot  of  this  treason  was  dis- 
covnvd,  and  by  a  servant  of  his  brought  to  Her  Majesty's  in- 
telligence.    The  minister,  not  meaning  to  conceal  so  foul  and 
dishonourable  a  practice,  gave  intelligence  hither  by  letters,  and 
hath  therein  disclosed  the  whole  treason  in  such  form  as  hath 
here  proved  unto  you;  wherefore  I  refer  the  more  par- 
ticular d«'elnrution  thereof  to  the  Peers  of  the  Privy  Council." 
Will.-ruham,  the  Attorney  of  the  Court  of  Wards,  followed. 
As  to  the  Duke's  sending  money  to  the  Northern  rebels  in 
nd,  this,  he  said,  was  manifest  treason,  and  adhering  to 
tin-  Queen's  enemies.   In  support  of  this  position,  he  stated  that 
thr  Northern  rebels  wrote  to  the  Pope,  and  the  Pope  replied, 
comforting  and   supporting  them   and   sending   money.     The 
s  letter  was  read.     These  letters  were  sent  to  the  Bishop 
>ss,  who  consulted  with  Norfolk  the  best  way  to  send 
money  to  the  rebels.     The  Duke  gave  his  advice.     The  Queen 
ha«l  a  treaty  with  Mary.  One  article  was  that  the  rebels  should 
!\vrrd  up  l.y  the  Scots,  and  this  treaty  Norfolk  persuaded 
M  a  r y  not  to  ratify.   Some  of  the  rebels  then  went  into  Flanders, 
and  a  man  was  sent  over  to  distribute  the  money,  the  Countess 
rthumberland  wrote  a  letter  of  thanks  to  the  Bishop,  and 
a  it-port  was  made  of  all  that  had  been  done  to  the  Duke,  and 
he  approved  of  it.    Wilbraham  said  that  the  confessions  of  the 
Bishop  and  Barker  proved  this.     He  then  dealt  with  Norfolk's 
uru'uiiirnt   that    th»-y  were  not  credible  witnesses,  and  argued 
that  thry  were.    As  to  there  only  being  two,  it  was  the  Duke's 
fault,  fur  he  had  had  the  others  conveyed  away  ' ;  that  the  Duke 
indeed  hail  rendered  himself  unworthy  of  belief;  that  all  the 
probabilities  wrre  against  him.     That  the  Duke's  servants  were 
1  though  perhaps  not  credible  AV!  a  gainst  any 

hey  \v«-re  perfectly  so  against  the  Duke. 
'oik  a-jain  ur^rd  that  tin-  \vitnrsM-s  had  confessed  under 
ol,\ious  that  thry  wrro  traitors.    Bracton  had 
laid  it  down  that   a  witness  must  be  a  freeman,  not  a  traitor, 
outlawed,  nor  attaint,  d. 

1  See  Sir  John  Fenwick's  case. 
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The  Lord  Chief  Justice  Cattlin  here  added  :  None  of  them 
be  outlawed,  attainted,  or  indicted. 

Norfolk  replied  :  "  I  say  not  that  they  are  indicted,  but 
they  are  in  as  ill  a  case,  as  they  have  confessed  themselves 
traitors.  Bracton  says  witnesses  must  be  legales,  lawful  men, 
aliens,  like  the  Bishop  of  Ross,  and  Ridolfi  cannot  be  that,  and 
they  are  really  the  only  witnesses  against  me." 

Cattlin  answered  :  "  Bracton  was  an  old  writer  of  our  law, 
and  by  Bracton  such  may  be  witnesses.  A  stranger,  a  bond- 
man may  be  a  witness.  Ask  all  the  Judges  here." 

The  Judges  said  this  was  so. 

Norfolk  said  :  "  If  a  stranger  gives  evidence  whereby  lands 
should  be  recovered  you  cannot  recover  upon  the  evidence 
given  by  a  stranger." 

Wilbraham  said  it  was  strange  if  Scots  could  not  be  wit- 
nesses. If  so,  a  man  might  commit  treason,  and  if  he  only  men- 
tioned it  to  Scots,  he  could  not  be  punished. 

The  Duke  contended  that  if,  as  the  prosecution  alleged,  his 
indictment  was  based  on  the  25  Edward  III.,  that  Statute  con- 
tained only  three  points  of  treason — compassing  the  death  of 
the  King's  person,  levying  war  against  the  King,  and  adhering 
to  his  enemies.  All  these  must  be  proved  by  overt  act.  "  If  by 
overt  act  you  can  prove  I  have  directly  touched  the  Queen's 
person,  or  done  any  of  the  things  in  the  Statute,  I  will  admit 
myself  guilty  of  treason.  If  it  is  doubtful,  the  Statute  referreth 
the  matter  to  Parliament." 

The  Lord  Chief  Justice  Cattlin  :  "Usage  is  the  best  ex- 
pounder of  the  law,  that  is  the  common  use,  how  the  Statute 
is  taken  and  expounded,  and  the  same  Statute  is  but  a  declara- 
tion of  the  common  law." 

"But,"  said  the  Duke,  "the  preamble  of  the  Statute  is  to 
bring  the  Law  of  Treason  to  a  certainty,  that  men  may  certainly 
know  what  is  treason." 

The  Attorney-General  here  interposed:  "You  complain  of 
your  close  keeping,  that  you  have  no  books  to  provide  for  your 
defence ;  it  seemeth  you  have  had  books  and  counsel.  You 
allege  books,  statutes,  and  Bracton ;  I  am  sure  the  study  of 
such  books  is  not  your  profession." 

The  Duke  answered :  "I  have  been  in  trouble  these  two 
years.  Do  you  not  think  that  all  that  time  I  have  not  had 
cause  to  look  for  myself  V 

The  Attorney-General  urged  that  sufficient  had  been  al- 
ready proved.  If  the  matters  proved  were  true  they  were  to 
be  construed  as  compassing  the  Queen's  death,  for  the  law  of 
treason  hath  ever  been  largely  construed  for  the  prince's  safety. 
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i  and  coinj,asMn'_c  the  King's 

p  William  Stanley's  case',    He  sent  Clifi:.nl 

.is  to  tiud  out  and  send  him  word  who  IVrkin  War 

'          was  and  said   it'  IVrkinwas  the  man  he,  was  reputed  to 

would  take  his  part.     This  was  held  to  be  treason  and 

_T  tlu-  \\  ilia's  death. 

I'.arker'^  on  of  the  6th  November  and  that  of  the 

p  of  I  Joss  were  read  to  prove  sending  money  to  the  rebels 

•  nders.  The  Duke  urged  as  to  this  that  only  three  persons 

d  him,  one  was  absent,  one  an  alien,  one  a  traitor. 

\Vilbraham   thru  went  on  to  allege  sending  money  to  the 

in  Si-otland  by  Hickford,  and  to  prove  this  Barker's  and 

ford's  confessions  were  read.    The  Duke  admitted  that  these 

s  were  true,  and  also  sending  the  money  to  Flanders. 

The  only  }>oint  the  Duke  raised  was  that  the  subject  of  a  state 

at  ]>'';i< •<•  with  the  Queen  could  not  be  an  enemy.     This  Cattlin 

I  ln»  could  be. 

•  Lord  Steward  asked  if  the  Duke  had  anything  more  to 
add,  the  Duke  only  added  that  he  trusted  to  God  and  the  truth. 
s  thru  withdrawn  from  the  Bar  and  the  Lords 
rot  in -d  into  the  Court  of  Chancery,  the  Lord  Steward  remain- 
ing in  his  seat.     The  Lords  were  absent  an  hour  and  a  quarter. 
On  tln-ir  return  the  Lord  Steward  asked  Lord  Delawarr,  the 
I'. a i-on,  Is  the  prisoner  guilty  of  this  treason  or  not] 
and  lie  and  all  the  other  Lords  answered,  "Guilty." 

Th«»  Lieutenant  was  then  ordered  to  bring  the  Duke  back 
to  the  I1,.- $r.  The  Lord  Steward  asked  him  what  he  had  to  say 
•why  judgment  should  not  be  pronounced. 

The  edge  of  the  axe  was  turned  to  him.     Serjeant  Barrham 

i  jud^nn-nt,  and  the  Lord  Steward  pronounced  the  usual 

ie,e  in  case  of  treason.     The   Duke  was  removed;    the 

ml  broke  his  rod.    And  after  some  delay  on  the  2nd 

Jiuu-  the  l>uke  was  beheaded  on  Tower  Hill. 

the  Hth    February,  1571,  Robert  Hickford,  the  Duke's 
•it,    was  also  indicted   for   treason.     He   pleaded    guilty 
i    advi-M-d  by  the  Lord  Chief  Justice  Cattlin  and  the 
tiey-(  I'-iu'ral  to  plead  not  guilty.     They  ur^ed  him  to  with- 
draw his  pli-a  and  plead  not  guilty,  but  he  would  not.    Serjeant 
Ban-ham  prayed  judgment.      Cattlin  gave  a  long  lecture  on  the 

of  treason  and  then  pronounced  sentence  on  him. 
The    huk.-'s  trial    is  remarkable  for  one   or   two   points: 
(1)  the  extension  u'iven  to  the  doctrine  of  constructive  treason, 
to  overthrow  the  Government  bcin^  held  conspirai-y 
to  kill  the  Queen;  (2)  the  fa«-t    that   tho  prisoner  was  never 
1  See  ante,  p.  41. 
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really  called  on  for  his  defence  or  allowed  to  produce  his  wit- 
nesses, but  only  allowed  to  answer  at  the  end  of  each  charge, 
and  was  interrogated  and  urged  to  confess  by  the  Counsel  for 
the  Crown ;  (3)  the  evidence  was  all  hearsay  or  else  extorted 
by  fear  from  the  witnesses;  (4)  none  of  the  important  wit- 
nesses except  Cavendish  were  examined  viva  voce  in  court. 
(5)  The  Lords  of  the  Council  were  directed  to  give  in  secret 
certain  evidence  to  the  Lords. 

The  Duke  was  probably  guilty  if  not  of  the  whole  at  least 
of  a  part  of  what  was  charged  against  him,  but  the  trial  was 
"only  a  mere  form,"  and  quite  justifies  the  remark  of  Sir 
Christopher  Hatton  in  Parry's  case  "that  the  justice  of  the 
realm  had  of  late  been  very  impudently  slandered." 

/Story's  Case. 

The  Duke  of  Alva  prohibited  all  commerce  with  England  : 
to  carry  out  his  orders,  he  appointed  searchers  whose  duty 
was  to  search  all  vessels  coming  from  abroad  for  English  goods. 
One  of  the  persons  Alva  had  thus  appointed  a  searcher  for 
heretical  books  was  Dr  John  Story,  an  English  refugee.  He 
had  been  under  Mary  one  of  the  most  bitter  of  the  Catholic  perse- 
cutors. He  was  a  member  of  Elizabeth's  first  Parliament,  and 
strenuously  opposed  the  Act  of  Uniformity.  He  had  refused 
the  oath  of  allegiance,  had  been  imprisoned  for  his  refusal, 
but  had  escaped  abroad ;  of  all  the  English  fugitives  at 
Antwerp,  he  was  the  most  hostile  to  the  English  Govern- 
ment, and  the  most  inveterate  plotter.  He  had,  so  it  was  said, 
consulted  with  one  Prestal,  a  magical  impostor,  against  the 
Queen's  life,  had  suggested  various  plans  to  Alva  for  invading 
England,  and  was  deep  in  a  scheme  for  making  away  with  the 
infant  King  of  Scotland.  Cecil  had  long  been  watching  Story. 
Spies  of  Cecil's,  pretending  to  be  Catholic  exiles,  had  wormed 
out  from  Story  all  his  secrets,  and  Cecil  now  hit  on  a  plan 
for  capturing  him  and  striking  terror  into  the  English 
refugees  at  Antwerp.  Parker,  a  refugee  in  name,  but  in 
fact  a  spy  of  Cecil's,  was  deep  in  Story's  confidence ;  he  told 
Story  that  on  a  certain  ship  in  the  Scheldt  there  was  a  quan- 
tity of  English  merchandise  and  heretical  books.  Story,  eager 
for  a  seizure,  went  with  Parker  on  board;  as  had  been  arranged, 
as  soon  as  he  got  down  into  the  hold  the  hatches  were  closed, 
the  ship  set  sail  for  England,  and  in  a  very  short  time  Story 
was  a  state  prisoner  in  Lollard's  tower.  But  he  was  not  to 
remain  there  quietly.  Though  at  first  he  bore  himself  bravely, 
yet  he  was  an  old  man,  and  the  rack  was  before  him.  He  was 
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Tower,  and  kept  there  for  a  time;  at  first  he  took 
littlr  thought  t'.T  any  matter,  IM-JIIL:  "as  perverse  in  mind  con- 

_'  religion  as  he  had  heretofore  been."     He  plainly  said 

.hat  he  did  in  Queen  Mary's  time,  he  had  done  lawfully 
iM'eause  he  had  acted  only  as  a  minister  of  the  law,  and  if  it  was 
the  law  again,  he  would  again  do  the  like.  But  Cecil's  accursed 
jjovrrnment  determined  to  wring  from  him  his  secrets.  He  was 
known  t<>  have  been  in  the  confidence  of  the  English  rebels; 

«  examined  under  the  rack,  and  important  information 

run;,'  from  him  in  his  agony.  Having  thus  got  all  they 
want..!.  Story  was  to  be  put  to  death.  On  the  26th  May, 
Ki7I.  he  was  sent  down  to  Westminster  Hall  to  be  tried  at 
Bar  before  the  Queen's  Bench. 

The  indictment  charged  him,  that  whereas  certain  of 
the  Northern  rebels,  Richard  Norton,  Thomas  Markenfield, 
Christopher  Neville,  Francis  Norton,  Thomas  Jennings  and 
other*,  after  having  committed  treason  in  the  North,  and  being 
thereof  indicted  in  the  1'Jth  year  of  the  Queen's  reign,  did 
embark  to  Antwerp,  and  live  there  contrary  to  their  alle- 
giance. That  he,  Story,  being  born  in  England  and  the  Queen's 
sul jeer,  did  with  them  conspire,  compass,  and  imagine  the 
Queen's  death,  and  to  depose  or  deprive  her  of  the  throne. 
And  by  divers  persuasions  and  letters  procured  strangers  to 
invade  the  realm  of  England,  and  did  receive,  comfort,  and  help 

at  Antwerp  against  their  allegiance  to  the  Queen. 
On  being  called  to  plead,  Story  denied  that  he  was  an 

h  subject,  and  alleged  that  he  had  not  been  so  for  the 

'•ven  years,  but  was  a  subject  of  Philip,  to  whom  he  had 
taken  an  oath  of  allegiance,  and  from  whom  he  received  an 
allowance  of  £100 ;  he  therefore  argued  that  he  was  not  bound 

wer  the  indictment,  and  declined  to  do  so.  A  long  argu- 
ment, or  rather  wrangle,  took  place  between  him  and  the  judges, 

in-.,'  that  they  were  not  his  lawful  judges,  and  had  no 
|>o\v.  r  by  law  to  proceed  against  him,  as  he  was  not  an  English 
siibjeet.  The  judges  asked  Story  where  he  was  born  :  he 
said  in  England.  They  thereupon  said  that  it  followed  of 
that  he  was  subject  to  the  laws  of  England,  and  owed 
obedience  to  Elizabeth.  He  replied,  God  ordered  Abraham  to 

t  li  from  the  land  and  country  where  he  was  born,  from 

his   friends  and   kinsmen  into   another  country,  and  he  had 

followed  Abraham's  example  for  conscience  sake  in  religion,  had 

forsaken   his  country,  this  realm,  its  laws,  and  its  prince  also, 

and  had  wholly  Driven  himself  up  to  the  service  of  a  foreign 

rnor,  Kin;:  Philip  of  Spain. 

The  judges,  however,  held  that  this  plea  was  bad.     Story 
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again  urged  they  had  no  law  whereby  to  pronounce  judgment 
on  him,  and  appealed  to  the  people  to  witness  how  harshly  he 
was  dealt  with. 

One  of  the  judges  then  cited  Scarborough's  case.  Story 
urged  that  his  was  not  the  same,  but  said  he,  "I  had  Scar- 
borough's warning  not  to  come  to  this  arraignment,  for  I  knew 
nothing  of  it  until  seven  o'clock  this  morning." 

The  judge  then  handed  him  a  book,  that  he  might  see  what 
might  be  done  to  him  by  law.  When  he  had  read  it,  the  judge 
asked  him  how  he  liked  it1?  And  he  replied,  "God  have  mercy 
on  me." 

The  Lord  Chief  Justice  then  pronounced  the  usual  sentence 
for  treason. 

This  case  of  Story's  is  a  good  example  of  the  old  English 
Law  of  Allegiance,  and  it  has  long  been  the  leading  case  upon 
the  doctrine  "Nemo  potest  exuere  patriam."  Sir  Michael  Foster, 
speaking  of  it1,  says  "the  merits  of  it  in  point  of  substantial 
justice  turned  singly  upon  the  doctrine  of  natural  allegiance," 
and  again  he  states  as  settled  law  that  entering  into  measures  in 
concert  with  foreigners  "  and  others,  in  order  to  an  invasion  of 
the  kingdom,  or  going  into  a  foreign  country,  or  even  purposing 
to  go  thither  to  that  end,  and  taking  any  steps  in  order  thereto, 
these  offences  are  overt  acts  of  compassing  the  King's  death  V 
In  ./Eneas  Macdonald's  case,  which  arose  out  of  the  rebellion 
of  1745,  the  same  point  arose,  and  the  court  there  held  it  to  be 
1  law  by  Story's  case  that  it  was  not  in  the  power  of  any 
private  subject  to  shake  off  his  allegiance,  and  transfer  it  to  a 
foreign  prince.  "It  was  so  ruled,  they  said,  in  Dr  Story's  case, 
and  that  case  has  never  yet  been  denied  to  be  law." 

How  far  the  case  is  good  law  at  the  present  day  is  some- 
what doubtful,  as  by  the  Statute  33  &  34  Viet.  c.  14*  a  subject 
can  now  put  off  his  allegiance. 

Some  sort  of  plot  seems  to  have  been  set  on  foot  to  rescue 
the  Duke  of  Norfolk ;  for  a  few  days  after  his  trial  Barnes, 
Mathews,  and  Herle  entered  into  a  conspiracy  to  kill  certain  of 
the  Privy  Council,  and  release  the  Duke.  Herle,  however, 
revealed  the  plot  to  the  Government,  and  Barnes  and  Mathews 
were  tried  for  it,  convicted,  and  executed.  The  nature  of  the 
conspiracy  can  be  judged  from  the  fact  that  Barnes,  on  his 
trial,  when  Herle  was  produced  as  a  witness  said,  "  Herle,  thou 
hast  prevented  me  one  hour,  else  I  had  stood  in  thy  place  as 
thy  accuser,  and  thou  hadst  stood  here  in  mine  as  guilty,  and 
to  be  hanged3." 

1  Di$coursc  on  Treason,  183.  *  16.  196. 

3  Cauiden,  152. 


ibeth. 


itlerent  plots  led  to  the  Parliament  of  1572  being 
called.  :unl  they,  considering  tliat  the  law  of  treason  required 
.  passed  the  Statute  14  Elizabeth,  c.  I1. 

Cases  connected  with  tJie  Nortliern  Rebellion  q/*15G9. 

The  North  of  England  was  always  the  stronghold  of  the 
Catholics,  and  if  a  rebellion  against  Elizabeth  was  really  to  be 

I  out  with  success,  it  was  there  that  the  rebellion  would 
The  idea  of  marrying  Mary  Stuart  to  the  Duke  of 

!k  had  never  much  support  there.  The  object  there  was  a 
puivr  one,  the  overthrow  of  heresy  and  heretics.  In  1569,  the 
Earls  of  Cumberland,  "Westmorland,  Northumberland,  and 
-ter,  Leonard  Dacres,  Montague,  Lumley,  the  Nortons, 
and  others,  had  told  the  Spanish  A  mbassador  they  were  willing 
at  any  moment  to  rise  in  rebellion,  set  Mary  free,  and  re- 
establish Catholicism.  When  this  was  done,  the  question  of 
Mary's  marriage  could  be  settled.  It  was  difficult  to  persuade 
tho>,«  tiery  spirits,  strong  in  the  strength  of  what  they  believed 
to  be  a  good  cause,  to  permit  Norfolk  and  his  marriage  with 

to  form  a  part  of  their  plan.     However,  Don  Gurau  over- 

•  led  them,  they  agreed  to  admit  it  as  part  of  their  scheme  ; 
and  the  refusal  of  Elizabeth  to  allow  Norfolk's  marriage 
and  his  retirement  from  Court  were  to  be  the  signal  for  the 
rising.  But  Norfolk  retired  from  Court,  and  implored  them  not 
to  rise  ;  all  their  plans  were  thus  disconcerted  for  a  time,  but 

.  having  made  all  their  preparations,  and  having  incurred 
the  suspicion  of  Lord  Sussex,  the  president  of  the  Council  of  the 
North,  they  found  themselves  forced  into  the  dilemma  of  either 
submitting  to  be  destroyed  in  detail,  or  rising  immediately.  The 
precipitated  matters  by  ordering  the  Earls  of  Northum- 
berland and  Westmorland,  the  heads  of  the  Percies,  and  the 
Nevilles  to  attend  at  once  in  London.  As  they  refused,  rebellion 

he  only  course  left  open  to  them.     They  began  with  no 
plan  of  operations.     At  the  muster  at  Kaby  they 


•ided  what  to  do.    They  seized  Durham;  had  they  advanced 

boldly  on  York,  it  would  most  likely  have  surrendered,  but 

th«\v  were  weakened  by  indecision,  and  the  moment  was  lost. 

Tln-y  determined   to  get   possession   of   Mary,    and  marched 

is  Tut  bury  for  this  purpose.     Had  they  been  successful 

in  this,  they  would  in  all  human  probability  have  succeeded  in 

all  ;  but  they  were  not  quite  quick  enough.    Mary  was  removed 

id   the   rebels,  having  now  no  definite  object, 

remained  at  Tadeaster,  doing  nothing.     Their  inaction  mined 

them;    seeing   that  the  Northern   Catholics  did  nothing,  the 

1  See  ante,  p.  177. 
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Southern  Catholics  followed  their  example  and  did  not  rise. 
Elizabeth  thus  had  time  to  collect  her  troops,  while  the  rebels 
were  melting  away.  The  Earls  of  Northumberland  and  West- 
morland were  proclaimed  traitors,  and  Northumberland's  ban- 
ner, sword,  and  crest  of  the  Garter  spurned  out  of  St  George's 
Chapel  at  Windsor.  As  the  rebels  retreated,  their  forces 
abandoned  them.  The  Queen's  troops  under  Lords  Clinton  and 
Warwick,  some  10,000  strong,  were  advancing,  and  all  the 
rebels  could  do  was  to  retire ;  and  at  last  three  ladies  and 
twenty  men,  the  remains  of  the  most  formidable  rising  against 
Elizabeth  that  her  Government  had  yet  encountered,  escaped 
as  fugitives  into  Scotland. 

The  failure  of  this  rebellion  was  most  fortunate  for  Eliza- 
beth. The  Marquis  of  Cetonia,  one  of  Philip's  ablest  generals, 
was  then  in  England,  nominally  on  a  diplomatic  mission,  in 
fact  as  a  spy,  and  he  did  not  fail  to  tell  his  master  that  to 
trust  to  English  rebels  was  to  put  faith  in  a  broken  reed; 
that  they  would  talk,  but  would  never  fight ;  that  the  Catholic 
party  in  this  country  was  then  "un  pouvoir  fini." 

Elizabeth's  first  act  was  to  demand  the  extradition  of  the 
prisoners  from  the  Regent  Murray,  and  Murray  was  so  placed 
that  he  dared  not  comply;  he,  however,  tried  half  mea- 
sures, and  caused  Northumberland  to  be  arrested  and  sent  to 
Loclileven.  No  act  of  Murray's  was  more  unpopular  than 
this;  the  Earls  might  be  traitors,  but  the  Scotch  people  did 
not  consider  a  crime  on  the  English  side  the  Border  a  crime 
in  Scotland.  The  whole  of  Scotland  joined  in  the  cry  that, 
cost  what  it  might,  Northumberland  should  not  be  given  up  to 
Elizabeth.  Disappointed  in  her  vengeance  of  the  leaders,  the 
Queen  determined  that  some  of  the  rebels  should  be  punished. 
Sussex  was  ordered  to  inquire,  and  make  a  list  of  all  persons 
known  to  have  been  with  the  rebels,  or  to  have  assisted  them 
with  armour,  food,  or  money.  All  such  persons  were  to  be  at 
once  arrested.  If  Sussex  had  any  doubt,  he  was  to  arrest 
on  suspicion.  They  were  to  be  placed  in  strait  prisons,  "and 
as  need  should  be,  pinched  by  lack  of  food  and  pain  of  im- 
prisonment till  they  declared  the  names  of  as  many  as  they  could 
remember."  And  then,  having  got  the  names  of  these  un- 
fortunates, on  a  given  night  at  a  given  time,  there  was  to  be 
throughout  the  country  a  general  seizure,  especially  of  "all 
priests,  constables,  bailiffs,  and  others  that  had  held  any  office." 
Of  those  arrested,  such  as  had  no  freeholds,  copyholds,  or  any 
lands,  a  sufficient  number  were  to  be  taken  and  hanged  at  once 
by  Martial  Law  on  the  parish  green  or  market-place,  where  the 
rebels  had  held  their  assemblies ;  the  servants  of  any  insurgent 
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to  be  hung  near  their  master's  houses,  the  bodies  were 
not  to  be  removed,  but  to  remain  till  they  fell  to  pieces  where 
they  hung.  Those  that  had  property  were  to  be  tried  in  order 
that  the  Queen  might  have  the  escheats.  If  on  a  trial  the 
juries  refused  to  convict,  the  prisoners  were  not  to  be  released; 
hut  tin-  trial,  although  legally  finished  by  the  verdict  of  the 
jurv.  was  to  be  illegally  continued  by  being  adjourned  into  the 
Star  Chamber. 

Acting  on  these  fearful  instructions,  Lord  Sussex  arrested 
large  number  of  unfortunate  peasants,  600  or  700  of 
whom  were  hanged  without  even  the  formality  of  a  trial. 
L<>rd  Sussex  is,  however,  careful  to  state  that  he  had  been 
scrupulous  not  to  "include  any  person  that  had  any  inheritance 
or  wealth,  for  that  he  knew  the  law." 

But  even  this  was  not  enough.  Sir  George  Bowes,  who 
also  h.-lpod  to  punish  the  rebels,  reported  that  he  had  put  to 
death  about  600  in  addition  to  those  killed  by  Sussex. 

In  order  to  form  any  opinion  upon  these  massacres,  it  must 
niembered  (1)  that  the  rebellion  was  over;  (2)  that  Martial 
\vas  illegal ;  (3)  that  these  persons  were  put  to  death  in 
defiance  of  Statutes  without  the  pretence  of  trial;  and  (4)  that 
they  were  put  to  death  on  mere  suspicion,  their  names  having 
been  obtained  from  other  prisoners  by  torture.  In  strict  law 
there  are  no  accessories  in  treason ;  all  are  equally  guilty  and 
liable  to  death.  But  never  in  England  has  any  English  sovereign 
displayed  a  greater  degree  of  cold,  calm,  deliberate  cruelty  than 
Elizabeth  did  here.  The  lives  of  1200  unfortunate  peasants 
illegally  done  to  death  in  cold  blood  is  a  feat  that  but  few  of 
the  English  sovereigns  have  accomplished.  Counted  by  mere 
numbers,  the  executions  after  the  "Pilgrimage  of  Grace"  or 
the  "  Bloody  Assize"  are  the  height  of  mercy  compared  with 
tin—'  of  Elizabeth  after  the  Northern  rebellion. 

But  Elizabeth  was  not  satisfied ;  she  wrote  to  the  Council 
of  tlio  North  "to  attaint  all  offenders"  that  might  be  gotten 
by  process  or  otherwise,"  until  at  last  the  Crown  Prosecutor  had 
to  write  and  tell  her  if  he  carried  out  her  orders,  "Many  places 
would  bo  left  naked  of  inhabitants." 

Those  who  had  property  had  now  to  be  tried,  and  here  a 
point  of  law  arose ;  the  only  reason  the  Queen  had  saved  these 
men  was  to  get  their  property;  the  lands  of  many  were  within 
the  Uiocese  of  Durham.  The  Bishop  of  Durham  was  a  Lord 
Palatine,  and  it  was  a  question  whether  in  law  the  forfeitures 
would  not  go  to  him,  instead  of  to  the  Crown.  The  Bishop 
;  lie  point,  but  HI  izabeth  was  not  going  to  let  a  technicality 
bet  wren  hi T  and  her  avarice;  the  Bishop  was  ordered 
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back  to  his  Diocese,  the  Queen  told  him  she  was  advised  that 
in  all  cases  of  High  Treason  under  the  Statute  25  Edward  III. 
all  forfeiture  of  escheats  in  all  places  and  under  all  circum- 
stances belong  to  the  Crown.  Lord  Sussex,  who  seems  to 
have  felt  the  force  of  the  Bishop's  objection,  suggested  to  the 
Queen  that  she  should  translate  the  Bishop  to  some  other  dio- 
cese, and  thus  she  would  get  all  the  forfeitures,  as  the  See 
would  be  vacant ! 

The  prisoners  were  divided  into  two  batches;  one  batch 
was  sent  to  London.  In  this  were  Christopher  and  Thomas 
Norton ;  they  were  examined  in  the  Tower  by  all  the  means 
of  examination  the  Tower  contained,  and  afterwards  tried,  con- 
victed, and  executed.  Two  other  of  the  Nortons  were,  however, 
pardoned. 

Of  those  tried  at  York  eleven  were  found  guilty,  four 
(Simon  Digby,  Fulthrop,  Thomas  Bishop,  and  Robert  Peneman) 
were  executed  at  once ;  seven  were  pardoned,  and  the  reasons 
for  this  unwonted  mercy  are  a  singular  commentary  on  the  way 
in  which  justice  was  administered  under  Elizabeth.  Henry 
Johnson,  Leonard  Metcalf,  and  Richard  Claxton  were  recom- 
mended to  mercy  because,  their  estates  being  settled  on  their 
wives,  if  their  lives  were  spared,  the  Queen  would  have  their 
lands  during  their  lives,  while  if  they  were  executed,  their 
wives  would  be  entitled  to  them. 

John  Markinfield,  a  boy  under  20,  had  some  interest  in 
his  brother's  estates,  and  his  brother's  attainder  did  not  affect 
it;  he  was  therefore  attainted  to  bring  the  title  of  his 
brother's  lands  to  the  Queen !  Ralph  Coniers  had  only  a  life 
interest  in  his  estate,  so  no  benefit  would  accrue  to  the 
Crown.  Astolph  Cleisby  had  no  property,  but  was  a  great 
friend  of  Lord  Coniers'  daughters,  one  of  whom  Lord  Hursdon's 
son,  Henry  Carey,  wanted  to  marry ;  if  Cleisby's  life  was 
spared,  it  was  thought  he  might  assist  in  bringing  about  the 
match ! 

Mercy  was  granted  to  these  prisoners  on  these  grounds. 
It  seems  hardly  credible  that  such  things  were  possible,  even 
under  the  Tudors.  The  last  case  even  surpasses  the  story  of 
the  celebrated  Irish  traitor,  whose  life  was  spared  after  he 
was  sentenced  to  die  because  he  presented  an  Irish  wolf-hound 
to  the  wife  of  the  Chief  Secretary  ! 

Having  revenged  herself  on  the  traitors  in  her  power, 
Elizabeth's  thoughts  were  now  directed  to  those  in  Scotland, 
whither  Leonard  Dacres  had  also  fled,  after  Elizabeth  had 
vainly  tried  to  arrest  him  by  force.  Finding  Scotland  hardly 
a  secure  place  of  residence  from  Elizabeth's  interference,  the 
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ssed   over  to   Flanders,    ami   becaim'   tin-   ^m-sts   of        1572. 
Alva.    An  Act  of  Attainder  l.'J  Kli/.abeth  c.  1G  was  accordingly 
passed  against   them,  ami  their  estates  forfeited  to  the  crown, 

In  l.'.T'J,  the  Civil  \Vur  in  Scotland  made  both  sides  eager  for 
h  aid  and  to  gain  Elizabeth's  help.  On  the  29th  May, 
Sir  William  Douglas  of  Lochleven  sold  Northumberland 

to  her  I'.T  i'L'OOO.     He  was  brought  to  Berwick  and  confined 

tin-re.  Ho  ing  attainted  by  Act  of  Parliament,  no  trial  was 
:iry.  and  about  the  middle  of  July  a  wai-rant  was  sent 
to  execute  the  Earl.  He  was  taken  to  York,  and  there 

in  Att  ;n>t  he  paid  the  penalty  of  treason. 

Felton's  Case. 

For  some  time  after  it  appeared  that  Elizabeth  was  deter- 

mined not  to  be  reconciled  to  the  Pope,  the  idea  of  her  excom- 

munication seems  to  have  been  entertained.     It  was  thought 

by  the  Pope  and  other  ecclesiastical  statesmen  that  this  would 

be  the  one  step  to  unite  all  the  Catholic  powers  in  a  crusade 

against    heretic    England.     They  forgot  that   Papal  Bulls  had 

'ieh  of  their  authority  ;  that  three  centuries  had  elapsed 

since  Philip  of  France  carried  out  the  Papal  censure  against 

England  :  that  Charles  V.  had  treated  the  excommunication  of 

Ili-nry  V  1  1  I  .  as  worthless.     Still  the  game  was  worth  playing  : 

if  France  and  Spain  could  be  united  in  carrying  out  the  Pope's 

•   against    Elizabeth,   it  would  be  a  signal  triumph  for 

the  church  and  a  great  blow  to  heresy.     It  was  true  Philip  did 

not  approve  of  the  proposed  measure,  but  the  Pope  considered 

that   Philip  was  too  good  a  son  of  the  church,  if  the  orders 

•>nce  given,  not  to  carry  them  out.    Urged  by  the  Cardinal 

•raine,  by  the  English  Catholics,  by  his  own  inclinations, 

Pius  V.  determined  to  issue  a  Bull  excommunicating  the  Queen, 

and  on  the  25th  February,  1570,  the  following  document  was 

drawn  up  :  — 

"A   Sentence   declaratory  of  our   Holy  Lord  Pope  Pius 
Quint  us  against  Elizabeth,  Queen  of  England,  and  the  Here- 

"Ihering  unto  her. 

'•  Wherein  also  all  her  subjects  are  declared  absolved  from 
ih  of  allegiance,  and  every  other  thing  duo  unto  her 
whatsoever,  and  those  which   from   henceforth  obey  her  are 
inundated  with  the  Anathema. 

'•  Pius   Bishop,    servant   to   God's   servants,  for   a   future 
memorial  of  the  matter. 

"  He  that  ivignrth  on  high  to  whom  is  given  all  power  in 

i  and  in  earth  committed  one  holy  Catholic  and  Apos- 

tolick  Church,  out  of  which  there  is  no  salvation,  to  one  alone 
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upon  earth,  namely  to  Peter,  the  chief  of  the  Apostles,  and  to 
Peter's  Successor,  the  Bishop  of  Rome,  to  be  governed  in 
fulness  of  power.  Him  alone  he  made  Prince  over  all  people 
and  all  kingdoms  to  pluck  up,  destroy,  scatter,  consume,  plant, 
and  build  that  he  may  contain  the  faithful  that  are  knit 
together  in  the  band  of  charity  in  the  Unity  of  Spirit,  and 
present  them  spotless  and  unblameable  to  their  Saviour.  In 
discharge  of  which  function  We  which  are  by  God's  goodness 
called  to  the  Government  of  the  aforesaid  Church  do  spare 
no  pains,  labouring  with  all  earnestness  that  unity  and  the 
Catholic  religion  (which  the  Author  thereof  hath  for  the 
trial  of  his  children's  faith  and  for  our  amendment  suffered 
to  be  punished  with  so  great  affliction),  might  be  preserved 
uncorrupt.  But  the  number  of  the  ungodly  hath  gotten  such 
power  that  there  is  now  no  place  left  in  the  whole  world  which 
they  have  not  assayed  to  corrupt  with  the  most  wicked  doc- 
trines. Amongst  others  Elizabeth,  the  pretended  Queen  of 
England,  the  servant  of  wickedness,  lending  thereunto  her 
helping  hand,  with  whom,  as  in  a  sanctuary,  the  most  per- 
nicious of  all  have  found  a  refuge.  This  veiy  woman,  having 
seized  on  the  kingdom,  and  monstrously  usurping  the  place  of 
the  supreme  head  of  the  Church  in  all  England,  and  the  chief 
authority  and  jurisdiction  thereof,  hath  again  brought  back  the 
said  kingdom  into  miserable  destruction,  which  was  then  nearly 
reduced  to  the  Catholic  faith  and  good  fruits. 

"For  having  by  strong  hand  inhibited  .the  exercise  of 
the  true  religion  which  Mary,  lawful  Queen  of  famous  memory, 
had  by  the  help  of  this  see  restored,  after  it  had  been  formerly 
overthrown  by  Henry  VIII.,  a  revolter  therefrom,  and  fol- 
lowing and  embracing  the  errors  of  hereticks,  she  hath  removed 
the  Royal  council  consisting  of  the  English  nobility,  an  I  filled 
it  with  obscure  men,  being  hereticks,  suppressed  the  embracers 
of  the  Catholic  faith,  placed  dishonest  preachers  and  ministers 
of  Impieties,  abolished  the  sacrifice  of  the  Mass,  prayers,  fast- 
ings, choice  of  meats,  unmarried  life,  and  the  Catholic  rites 
and  ceremonies,  commanded  books  to  be  read  in  the  whole 
Realme  containing  manifest  heresy  and  impious  mysteries  and 
institutions  by  herself  entertained  and  observed  according  to 
the  prescript  of  Calvin,  to  be  likewise  observed  by  her  subjects, 
presumed  to  throw  Bishops,  Parsons  of  Churches,  and  other 
Catholic  Priests  out  of  their  Churches  and  Benefices,  and  to 
bestow  them  and  other  Church  livings  upon  hereticks,  and  to 
determine  of  Church  causes,  prohibited  the  Prelates,  Clergy, 
and  people  to  acknowledge  the  Church  of  Rome,  or  obey  the 
precepts  and  Canonicall  sanction  thereof,  compelled  most  of 
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tin-in  t<>  0  1  to  lirr  \\ieked  Laws,  .-UP!  to  abjure  the 

authority  ami  obedience,  of  the  Bishop  of  Rome,  and  to  ac- 
knowledge her  to  be  the  sole  Lady  in  temporal  ami  spiritual 

re,  and  tliis  by  oath  imposed  penalties  and  punishments 
upon  tho>e  which  obeyed  not  and  exacted  them;  of  those  which 
i  in  the  unity  of  the  faith  and  their  obedience  afore- 
said, cast  the  Catholic  prelates  and  rectors  of  churches  into 
pri>on,  where  many  of  them,  being  spent  with  long  languishing 
and  sorrow,  miserably  ended  their  lives.  All  which  things, 
seeing  that  they  are  manifest  and  notorious  to  all  nations,  and 
l>y  tin-  irraveNt  testimony  of  very  many  so  substantially  proved 
that  there  is  no  place  at  all  left  for  excuse,  defence,  or  evasion. 

•  •eing  that  impieties  and  wicked  actions  are  multiplied 
one  upon  another,  and  moreover  that  the  persecution  of  the 
faithful  and  affliction  for  religion  groweth  every  day  heavier 
and  heavier  through  the  instigation  and  means  of  the  said 
Elizabeth,  because  We  understand  her  mind  to  be  so  hardened 
and  indurate  that  she  hath  not  only  contemned  the  godly 
requests  and  admonitions  of  Catholic  princes  concerning  her 
healing  and  conversion,  but  also  hath  not  so  much  as  permitted 
the  Nuncios  of  this  See  to  cross  the  seas  into  England,  are 

rained  of  necessity  to  betake  ourselves  to  the  weapons 
of  justice  against  her.  Not  being  able  to  mitigate  our  sorrow 
that  we  are  drawn  to  take  punishment  upon  one  to  whose 
Ancestors  the  whole  state  of  Christendom  hath  been  so  much 
bounden.  Being  therefore  supported  with  his  authority,  whose 
pleasure  it  was  to  place  us  (though  unable  for  so  great  a  Burden) 
in  this  supreme  throne  of  Justice,  We  do,  out  of  the  fulness 
of  our  ApMstoliek  power  declare  the  aforesaid  Elizabeth,  being 
an  Horetick  and  a  favourer  of  Hereticks,  and  her  adherents 
in  the  matters  aforesaid,  to  have  incurred  the  sentence  of 
Anathema,  and  to  be  cut  off  from  the  unity  of  the  Body  of 
Christ.  And  moreover  we  do  declare  her  to  be  deprived  of 
her  pretended  title  to  the  Kingdom  aforesaid,  and  of  all 
Dominions,  dignity,  and  privilege  whatsoever.  And  also  the 
nobility,  subjects,  and  people  of  the  said  Kingdom,  and  all 
whieh  have  in  any  sort  sworn  unto  her,  to  be  for  ever 

.  ed  t'roiu  any  such  oath  and  all  manner  of  duty  of  do- 
minion, allegiance  and  obedience.  As  we  also  do  by  the  au- 
presents  absolve  them,  and  do  deprive  the  said 
Eli/alu .-tli  of  her  protruded  Title  to  the  Kingdom  and  all  other 
things  above  said.  And  we  do  command  and  interdict  all  and 
the  noblemen,  subjects,  people,  and  others  aforesaid,  that 
they  presume  n.>t  to  obey  her  or  her  monitions,  mandates,  or 
And  those  that  shall  do  the  contrary,  we  do  innodate  with  I 
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the  like  sentence  of  anathema.  And  because  it  was  a  matter 
of  too  much  difficulty  to  convey  these  presents  to  all  places 
whatsoever  it  shall  be  needful,  our  will  is  that  copies  thereof 
under  a  public  notary's  hand,  and  sealed  with  the  seal  of  an 
ecclesiastical  prelate  or  of  his  Court,  shall  carry  altogether  the 
same  credit  with  all  people  judicially  and  extra-judicially  as 
the  presents  should  do  if  they  were  exhibited  or  shewed.  Given 
at  Rome  at  St  Peter's  in  the  year  of  the  incarnation  of  our* 
Lord,  1569,  the  fifth  of  the  Kalends  of  March,  and  of  our 
Popedom  the  fifth  year.  CJE.  GLORIERIUS." 

The  Pope  was  afraid  to  trust  Philip  to  publish  this  Bull, 
and  so  sent  it  to  the  Cardinal  of  Lorraine  to  be  published  by 
him  in  France  when  a  favourable  moment  offered.  The  Bull 
was  taken  to  Paris,  but  the  Cardinal  was  afraid  to  publish  it 
without  the  leave  of  Charles.  The  relations  between  England 
and  France  were  uncertain,  and  if  war  broke  out,  then  would 
be  the  time  for  the  publication. 

Philip,  when  he  heard  of  the  issuing  of  the  Bull,  seems 
to  have  been  very  angry ;  he  regarded  it  as  an  attempt  of 
the  French  to  aid  them  in  their  design  for  an  invasion  by 
England,  and  any  support  from  him  in  carrying  this  out  was 
not  to  be  looked  for.  But  the  Catholic  party,  having  such  a 
powerful  instrument  in  their  hands,  were  eager  to  make  use  of 
it.  Elizabeth's  deposition  by  the  Pope  would  be  the  signal  for 
every  good  Catholic  in  England  to  rise  and  carry  out  the  Holy 
Father's  orders;  and  if  only  the  calumnies  attaching  to  the 
name  of  Mary  Stuart  could  be  brushed  away,  she  the  true 
child  of  the  Church  would  be  certain  to  replace  the  heretic 
Queen.  A  plan  was  accordingly  formed  to  carry  this  out. 

The  scheme  seems  to  have  been  that  two  pamphlets  which 
the  Bishop  of  Ross  had  written  in  defence  of  Mary  should  be 
published,  the  one  a  defence  of  Queen  Mary's  honour,  the  other 
a  genealogical  account  of  her  claims  to  the  English  throne,  that 
when  this  had  been  done,  the  Bull  of  excommunication  deposing 
Elizabeth  and  giving  her  the  throne  should  follow. 

Pius  V.  had  sent  a  nuncio  to  Paris,  and  had  desired  that 
the  Bull  already  issued  should  be  published  there ;  but  Charles 
IX.,  unwilling  to  run  the  risk  of  a  war  with  England,  refused 
his  permission.  Philip,  though  urged  to  allow  the  Bull  to  be 
published  in  the  Netherlands,  also  refused  permission,  and  so 
for  a  time  the  matter  hung  fire. 

But  the  English  Government  from  their  spies  had  got  somo 
idea  of  what  was  going  on;  the  Statute  13  Elizabeth  c.  21  made 
bringing  over  Bulls  from  Rome  treason,  and  the  Government; 
1  See  ante,  p.  171. 
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mlly  prepared  to  enforce  the  Law.  When  the  French  Kini: 
1  to  allow  the  Bull  to  be  published,  Ridolti  had  brought 

i  r..py  of  it  in  cipher  to  England,  and  he,  the  French 
Ambas>ador,  and  the  Bishop  of  Ross  were  only  waiting  for  a 
fa\ourable  opportunity  to  publish  it.  But  fortunately  for 
Kli/abeth,  the  Bishop  of  Ross  could  not  reconcile  himself  with 
waiting.  Mary's  atlairs  were  going  wrong,  all  her  plots  seemed 
to  fail,  and  at  last  driven  to  desperation,  he  determined  to  use 
the  great  weapon  he  had  in  his  power.  On  the  15th  May,  1570, 
he  published  the  Bull;  a  copy  of  it  was  found  on  that  morn- 
ing nailed  to  the  door  of  the  Bishop  of  London's  Palace. 

At  first  Elizabeth  and  her  Government  seem  really  to  have 

farmed ;  they  thought  that  such  a  step  as  this  must  have 
been  taken  by  the  orders,  or  at  least  with  the  consent,  of 
France  and  Spain,  that  it  meant  war ;  and  for  war  the  Govern- 
ment therefore  prepared.  But  meanwhile  they  were  unable 
to  ascertain  who  was  the  person  who  had  nailed  up  the  Bull ; 
two  weeks  passed,  and  no  discovery  was  made;  at  last  John 
Felton,  a  young  Catholic  of  good  family,  was  arrested  and 
charged  with  it.  By  means  of  the  rack  he  was  induced  to 

a  that  he  had  done  it,  but  denied  that  he  had  any  ac- 
complices ;  the  Government  tried  hard  by  means  of  torture  to 
wrin^  from  him  the  names  of  any  of  his  confederates,  but 
Felton  remained  firm.  He  was  accused  of  treason,  and  on 
the  4th  August,  1570,  brought  to  trial  at  the  Guildhall.  On 
In-  arraignment,  he  confessed  that  he  had  stuck  up  the  Bull, 
and  added  that  in  England  there  were  25  Peers,  600  Gen- 
tlemen, and  30,000  Commoners  ready  to  die  in  the  Pope's 
cause.  He  was  sentenced  to  be  drawn,  hanged,  and  quartered, 
and  on  the  8th  August,  1570,  he  was  taken  from  Newgate 
to  St  Paul's  Churchyard,  and  there  the  terrible  sentence  was 
literally  carried  out  in  all  its  revolting  details,  and  he  thereby 
"attained  the  vain  shadow  of  glorious  martyrdom." 

The  Scotch  Ambassador's  Case. 

The  treatment  of  the  Queen  of  Scots'  Secretary,  the  Bishop 
of  Ross,  by  the  Government  on  the  discovery  of  the  Ridolti  ! 
plot,  though  it  is  not  strictly  a  trial,  yet  deserves  notice  as  : 
forming   an   important   precedent   for  the  ti-eatment  of  Am-  ! 
bassadors  who  are  guilty  of  any  offence  against  the  Laws  of  the 
State  to  which  they  are  accredited.     The  Bishop  of  Ross'  case 
is  more  peculiar  because  the  question  there  arose  as  to  how 
far  he  was  an  Ambassador  at  all,  or  entitled  to  claim  any 
privilege. 

S.T.    I.  15 
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On  the  arrest  of  Baily,  the  Bishop  of  Ross  at  once  saw  that 
his  name  would  most  likely  be  brought  in  question,  and  he  would 
be  implicated  in  the  plot;  so  when  it  was  proposed  to  torture 
Baily,  the  Bishop  went  to  the  Council,  claimed  Baily  as  his  ser- 
vant, and  insisted  on  his  privilege  as  an  Ambassador.  The 
Council  did  not  heed  the  Bishop's  claim,  Baily  was  racked  and 
induced  to  confess,  and  the  unfortunate  man  so  compromised 
the  Bishop  that  the  Government  at  once  turned  their  attention 
to  him.  Sir  Ralph  Sadler,  Lord  Sussex,  and  Sir  Walter  Mild- 
may  were  sent  to  the  Bishop's  house  to  question  him ;  very 
little  was  got  out  of  him.  His  papers  were  sealed  up,  his  ser- 
vants separated  from  him,  and  he  was  placed  under  the  charge 
of  the  Bishop  of  Ely,  to  whose  house  he  was  removed.  He 
was  brought  before  the  Council,  questioned,  cross-questioned, 
threatened,  but  nothing  could  be  made  of  him,  he  was  then 
sent  into  the  Fens  with  the  Bishop  of  Ely.  Meanwhile  more 
information  came  out,  and  the  Government  determined  to  get 
all  the  information  they  could  from  the  Bishop.  He  was  again 
brought  before  the  Council,  told  his  practices  were  all  dis- 
covered, and  unless  he  answered  he  should  be  made  to  suffer 
to  the  example  and  terror  of  others.  He  pleaded  his  privilege 
as  an  Ambassador ;  he  was  told  it  would  not  be  allowed,  so 
he  then  made  a  full  confession. 

Camden  gives  the  following  account  of  the  transaction  : 

"  But  whereas  by  all  the  confessions  of  them  all,  yea  and  of 
the  Duke  himself,  the  Bishop  of  Rosse  was  charged  as  the 
plotter  of  the  matter,  it  was  seriously  consulted  what  should 
be  done  with  him,  who  was  an  Embassadour.  For  whilst  he 
(as  the  manner  of  that  sort  of  men  is,)  thought  it  was  lawfull 
for  him  to  advance  by  any  means  the  affayres  of  his  Prince, 
and  that  by  the  sacred  and  inviolable  priviledge  of  Embas- 
sadours  he  was  not  to  be  subjected  to  a  forraine  jurisdiction, 
he  had  now  a  good  while  done  many  things  turbulently,  by 
giving  fire  to  rebellion,  and  holding  nightly  counsels  with  the 
Earle  of  Southampton,  and  others  :  and  now  lastly  with  the 
English  fugitives  in  the  Netherlands,  the  Duke  of  Alva,  the 
Spaniard,  and  the  Bishop  of  Rome,  for  invading  of  England. 
It  was  therefore  propounded  to  David  Lewis,  Valentine  Dale, 
William  Drury>  William  Aubrey,  and  Henry  Jones,  most 
learned  Civil-Lawyers : 

"  First,  Whether  an  Embassadour  which  raiseth  rebellion 
against  the  Prince  to  whom  he  is  sent,  may  enjoy  the  privi- 
ledges  of  an  Embassadour,  and  be  not  subject  to  punishment  as 
an  enemy  ? 

"  They  answered,  That  such  an  Embassadour  hath  by  the 
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Law  of  Nations,  and  by  the  Civil-law  of  the  Romans,  forfeited 
all  di"  i'1-ivil. -dgeg  of  an  Enibassadour,  and  is  to  be  subjected  to 
punishment. 

"Sei-on<lly.  Whether  the  Minister  or  Procurator  of  a  Prince 
which  is  <lc].o.M-.l  from  his  publicke  authority  and  in  whose 
.nothri  is  inaugurate,  may  enjoy  the  priviledges  of  an 
Kinliassadour  1 

"They  answered,  If  such  a  Prince  have  beene  lawfully 

ed,  his  procurator  cannot  challenge  the  priviledges  of  an 

Kinbassadour,   forasmuch  as  none  but  absolute  Princes,  and 

such    as    have    the    prerogatives   of    Maiestie   can   constitute 

Eml'assadours. 

"Thinllv,  Whether  a  Prince  which  hath  come  into  another 
Prince  his  kingdome,  and  is  kept  under  custody,  may  have 
hi*  Procurator:  and  Whether  he  may  be  holden  for  an  Em- 
bassadour  1 

"They  answered,  If  such  a  Prince  have  not  forfeited  his 
Principality,  he  may  have  a  Procurator:  but  whether  that 
Procurator  may  be  reputed  for  an  Enibassadour,  that  depended 
upon  the  authority  of  his  Delegation. 

"  Fourthly,  Whether  if  a  Prince  do  denounce  to  such  a 
Procurator  and  Prince  under  custody,  that  the  said  Procu- 
rator shall  from  thenceforth  be  no  longer  holden  for  an  Em- 
bassadour,  whether  the  said  Procurator  may  by  Law  challenge 
tin-  privil«-di:«'s  of  an  Enibassadour  1 

"They  answered,  That  the  Prince  may  prohibit  the  Em- 
bassadour  that  he  enter  not  into  his  kingdome,  and  may  com- 
mand him  to  depart  out  of  his  kingdome,  if  he  containe  not 
hiiiiM-lfe  within  the  bounds  prescribed  to  an  Enibassadour  :  yet 
in  the  meane  time  he  may  enioy  the  priviledges  of  an  Em- 
bassadour  according  to  the  authority  to  him  delegated. 

"Aooi  >nling  to  these  answers  of  the  learned  Lawyers,  Rosse 

l*'inur  called  back  from  the  Isle  of  Ely,  and  sharply  rebuked,  it 

was  denounced  unto  him  by  the  Councell,  that  he  should  no 

!    be   acknowledged   for   an   Enibassadour,   but  severely 

punched    as   one   that  had  well  deserved  it.     He  answered, 

That  he  was  Embassadour  of  an  Absolute  Queene,  and  of  one 

that    \\as   unjustly  deposed,  and  had  according  to   his   duty, 

ily  soughte  the  delivery  of  his  Princesse,  and  the  safety 

of  Loth   kingdomes.     That  he  came  into  England  with  most 

ample  authoritie  of  an  Embassadour,  and  that  upon  publicke 

.ndies  of  safe  conduct,  which  he  had  exhibited;  and  that 

r.  (1  privil.-.lijos  of  Embassadours  are  by  no  meanes  to  be 

viol.it. -d.      P»uriurhl»iy  most  gravely  shewed  him,  that  neither  the 

privileges  of  an  ambassador  nor  letters  of  public  warrandies  can 
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protect  Ambassadors  which  offend  against  the  publick  majesty, 
but  they  are  liable  to  penal  actions,  otherwise  lewd  Ambassa- 
dors might  assail  the  life  of  princes  without  punishment.  He 
to  the  contrary  obstinately  maintained  that  the  privileges  of 
Ambassadors  have  never  been  violated ;  to  use  his  own  words, 
via  juris,  that  is,  by  way  of  right,  but  via  facti,  and  pleasantly 
wished  them  that  he  might  be  no  sharplier  dealt  withall  than 
were  the  English  Ambassadors  Throckmorton  in  France,  and 
Randolph  and  Tarn  worth  in  Scotland  who  had  raised  rebellions 
and  openly  fostered  them,  and  yet  they  endured  no  heavier 
matter  but  that  they  were  commanded  to  depart  within  certain 
days  prefixed.  When  they  began  to  urge  him  with  testimonies 
of  Englishmen,  he  kindly  prayed  them  not  to  do  it,  forasmuch 
as  by  a  most  received  custom,  which  as  he  said  was  grown  into 
the  force  of  a  law,  the  testimony  of  an  Englishman  against  a 
Scot,  or  of  a  Scot  against  an  Englishman  was  not  to  be  admitted. 
After  some  altercations  whether  this  might  take  place  save 
only  betwixt  the  borderers  of  both  kingdoms,  and  that  in 
causes  of  the  Borders,  and  whether  the  English  Ambassador 
had  raised  rebellion,  Ross  was  conveyed  to  the  Tower  of 
London,  where  being  kept  very  straightly,  in  short  time  he 
answered  all  questions  with  such  cautions  that  his  answers 
were  not  prejudicial  to  any.  The  Queen  of  Scots  he  excused, 
for  that  she,  being  a  prisoner  and  in  the  flower  of  her  age, 
could  not  but  seek  all  means  to  free  herself,  seeing  that  Queen 
Elizabeth  excluded  her  from  all  access  unto  her,  barred  her 
from  all  hope  of  her  liberty,  and  openly  believed  her  adver- 
saries. The  Duke  he  excused  for  that  he  had  done  nothing 
touching  the  marriage  with  the  Queen  of  Scots,  but  with  the 
consent  of  many  of  the  Queen's  Council;  neither  could  he 
forsake  her,  although  he  had  promised  so  to  do  under  his  hand 
and  seal,  for  that  there  was  a  promise  betwixt  them  before  of 
a  future  marriage.  Lastly,  he  excused  himself  that,  seeing  he 
was  an  Ambassador  and  a  servant,  he  could  not  without  sin 
decline  from  his  duty  and  fail  his  princess  in  her  afflicted 
estate.  As  for  the  design  of  intercepting  Queen  Elizabeth,  he 
propounded  it  for  no  other  cause  but  to  try  whether  the  Duke's 
mind  was  armed  to  undertake  such  an  adventure.  The  rest 
of  the  conspirators'  crimes  he  cunningly  extenuated,  but  could 
by  no  means  be  brought  to  tell  the  names  of  the  Gentlemen 
which  had  vowed  their  service  to  the  Duke  in  intercepting  the 
Queen.  But  he  confessed  that  by  commandment  of  the  Queen 
of  Scots  he  had  by  servants  sent  to  and  fro,  advised  with  the 
Duke,  Arundel,  Lumley  and  Throckmorton,  and  with  the  Lord 
Viscount  Montacute  by  Lumley,  about  delivering  the  castles 


fbeth. 


229 


•  i  land,  tlie  hostages  and  the  King  of  Scots  into  the 
Kngli^luni-n's  hands,  about  renouncing  the  title,  and  rendring 
the  Kimlisli  rebels1." 

H..\v  tar  the  English  Government  had  a  right  to  treat  the 
Bishop  as  they  did  is  very  doubtful;    and  it  is  still  more  so, 
whether  if  he  had  refused  to  confess  they  could  have  tried  him, 
nuiv  him  they  clearly  had  no  right. 

TJie  Jesuit  Trials. 

The  treatment  of  the  Jesuits  by  Elizabeth's  Government  is 
on  all  sides  admitted  to  have  been  harsh  in  the  extreme.  The 
apologists  of  the  Government,  however,  justify  it  on  the  ground 
that  it  was  necessary  for  the  safety  of  the  State.  The  treat- 
ment is  instructive  as  shewing  to  what  a  length  the  law  of 
11  was  capable  of  being  extended,  and  also  as  an  example 
of  the  way  the  law  was  set  aside  by  Elizabeth's  Government. 
The  laws  against  the  Catholics  had  been  gradually  increasing 
in  severity.  The  Act  of  Uniformity,  1  Elizabeth  c.  1,  had 
compelled  all  persons  to  attend  church;  the  Statute  6  Elizabeth 
c.  1  had  made  the  law  more  severe.  Felton  led  to  the  13 
Kli/abeth  c.  2a,  and  this  was  further  extended  by  the  23  Eliza- 
beth c.  I3;  these  Acts  were  now  most  rigorously  enforced,  and 
it  cannot  be  said  that  they  failed  of  their  purpose.  In  No- 
vember, 1578,  Cuthbert  Mayne,  a  priest,  was  found  in  Cornwall 
with  copies  of  the  Bull  of  Pius  in  his  possession;  he  was  tried 
at  Launceston  for  treason  and  executed,  and  the  person  who  had 
harboured  him  was  imprisoned  for  life.  In  the  next  year 
Thomas  Sherwood,  a  boy  of  13,  was  executed  for  treason  for 
refusing  to  deny  the  Pope's  temporal  power.  These  executions 
led  the  Catholics  to  make  further  efforts. 

In  1580  more  united  action  was  taken.  The  Duke  of 
Cui-e  hoped  to  strengthen  his  chance  of  the  French  throne 
by  carrying  out  the  orders  of  the  Vatican  in  England.  Simul- 
taneous attempts  were  to  be  made  in  England,  Scotland,  and 
Ireland  to  overthrow  the  heretic  Government.  To  Ireland 
N  ii-holas  Sanders  was  sent  with  a  legate's  commission.  Sanders 
the  most  bitter,  and  perhaps  the  most  able  of  the  English 
lie  refugees.  He  is  best  known  as  the  author  of  the 
ry  of  the  English  Reformation,  "De  origine  ac  Progressu 
schisni.it  is  Anglican!  Liber,"  a  book  which  sets  forth  the  errors 
ami  vices  of  the  English  Protestants  in  their  strongest  colours. 
With  him  was  sent  Sir  James  Fitzmaurice,  with  a  commission 
to  act  as  the  Pope's  General.  To  Scotland  Esm6  Stuart, 

1  Canulen,  141,  142.        »  See  ante,  p.  171.        3  See  ante,  p.  178. 
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James  Y.'s  cousin,  was  sent  as  the  agent  of  the  Duke  of  Guise, 
to  endeavour  to  revive  the  Guise  influence  there.  To  England 
were  sent  a  number  of  young,  ardent  priests,  whose  duty  it 
was  to  keep  alive  the  Catholic  faith  and  the  Catholic  party, 
"ad  illud  tempus."  It  will  be  seen  that  the  three  attempts 
differed  greatly ;  that  in  Ireland  was  clearly  treason,  that  in 
Scotland  might  or  might  not  come  within  that  definition  ac- 
cording to  circumstances ;  that  in  England  was  a  missionary 
effort,  and  could  only  be  criminal  so  far  as  endeavouring  to 
extend  the  Catholic  religion  was  a  crime.  In  justice  to  Eliza- 
beth's Government  it  is  necessary  to  keep  all  the  three  plans 
in  view.  The  Irish  attempt  failed ;  a  partial  success  attended 
the  Scotch ;  as  to  the  English,  neither  party  can  be  said  to  have 
wholly  failed. 

The  seminary  at  Douay  had  been  suppressed  by  Requescens, 
that  of  Rheims  was  the  spot  where  the  various  plans  for  the 
conversion  of  England  were  now  formed.  It  was  recruited  by 
young  Englishmen  who,  dissatisfied  with  the  Anglican  Establish- 
ment, or  seeking  to  do  something  for  the  faith  of  their  fathers, 
longed  to  be  up  and  doing  in  the  good  work.  It  was  the  object 
of  the  Jesuit  Fathers  at  Rheims  to  maintain  this  enthusiasm  of 
the  students,  and  this  they  did  by  always  keeping  before  their 
eyes  the  greatness  and  glory  of  the  work  of  bringing  back  England 
to  the  faith.  It  is  important  to  bear  this  in  mind,  we  can  then 
understand  how  it  was  that  the  Catholics  never  lacked  men  to 
go  on  that  most  dangerous  service,  missionaries  to  England, 
how  the  English  Government  above  all  things  seemed  to  hate 
the  mention  of  seminary  priests.  The  Catholic  leaders  con- 
sidered that  their  cause  would  be  furthered  if  they  could  shew 
to  Europe  martyrs  for  the  faith,  and  these  Rheims  students 
were  sent  forth  to  die  for  the  cause  they  believed  to  be  true. 

The  General  of  the  Jesuits,  Mercuriano,  sent  for  the  two, 
Parsons  and  Campian,  who  were  selected  as  the  leaders,  to 
Rome  to  give  them  their  instructions ;  their  orders  were  not  to 
meddle  with  politics,  but  to  confine  themselves  to  converting  souls 
to  the  faith.  In  April,  1580,  they  left  Rome  for  England. 

The  Queen's  Government  had  heard  of  the  Mission,  and 
determined  to  stop  it.  A  proclamation  was  issued,  ordering 
all  persons  who  had  relatives  abroad  to  bid  them  return  to 
England,  and  stating  that  any  one  who  harboured  a  Jesuit  or 
seminary  priest  would  be  prosecuted  for  maintaining  traitors. 
But  the  Jesuits  were  not  deterred  by  the  reception  that  awaited 
them.  They  crossed  the  Channel  in  separate  parties.  Campian 
was  suspected,  arrested  at  Dover  as  being  Cardinal  Allen,  and 
with  some  difficulty  escaped.  He  preached  in  London,  and  at- 
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tracted  a  large  audience,  and  then  he  and  his  companion  entered 

on  thrir  work  of  going  throughout  the  country  and  making  con- 

The  Government  had  their  eyes  on  them  ;  in  December, 

-(•me  seven  of  the  missionaries  were  arrested  and  sent  to 

tin-  TONV.T;  one  of  them,  Harte,  with  the  prospect  of  the  rack 

him,  recanted  and  became  a  spy.    The  others  were  asked 

e  the  names  of  the  persons  who  had  received  them,  and 
the  places  of  concealment  of  their  superiors;  they  refused,  and 

racked  and  racked  again.     They  were  still  obdurate,  and 

sent  back  to  recover  from  the  rack  if  they  could  in  fetid 
evils  on  unwholesome  provisions.  One  of  them,  Bryant,  was 
known  to  be  aware  of  Parsons'  hiding  place;  he  refused  to 
reveal  it :  he  was  told  if  he  did  not  they  would  make  him  a 
foot  longer  than  God  had  made  him.  They  did  their  worst, 
but  he  would  not  confess.  To  throw  the  Catholics  off  their 
guard,  it  was  said  that  Harte  had  been  tortured;  the  Govern- 
ment however  merely  laid  him  on  the  rack,  that  the  report  of 

ra^r  nii^lit  gain  him  credit. 

Meanwhile  new  missionaries  continued  to  arrive,  and  the 
work  of  conversion  went  on  more  actively  than  ever.  Go- 
vernment, thoroughly  alarmed,  summoned  Parliament  to  give 
them  fresh  powers  to  put  down  the  Jesuits,  and  Parliament 
n-> pomled  by  passing  the  Statute  23  Elizabeth  c.  I1,  which 
made  it  treason  both  in  the  converter  and  converted  to  be 
reconciled  with  Rome,  made  the  concealing  of  such  persons 
misprision  of  treason,  and  ordered  all  persons  of  whatever 
religion  to  attend  the  services  of  the  Established  Church  under 
a  penalty  of  «£20  a  month.  The  object  of  the  Act  was  to  ruin 

itholics  or  drive  them  into  rebellion,  and  it  must  be 
admitted  that  it  was  admirably  adapted  for  its  purpose.  That 

\s  who  entertained  particular  opinions  on  certain  points 
of  religious  belief  were  on  account  of  those  opinions  to  be 
«,fr:idunlly  deprived  of  all  their  property  was  a  state  of  things 
that  justified  rebellion.  But  persecution  had  its  usual  effect, 
it  only  created  pity  for  the  persecuted.  Protestants  were  found 
win »  would  shelter  even  the  persecuted  Catholics.  As  an  answer 
to  the  Government,  Campian  published  a  book  reflecting  on 
their  nm.luct,  The  Government  determined  to  arrest  him,  and 

ford  near  Abingdon  he  was  betrayed  into  their  hands  by 

!iot.  He  was  sent  to  London  with  a  placard  on  his  head, 
'•  (  ampiau  the  seditious  Jesuit,"  taken  to  the  Tower  and  placed 
in  Little  Ease,  a  dark  underground  dungeon,  in  which  he  could 
neither  stand  nor  lie  at  length. 

The  tir.st  vietim  under  the  new  Act  was  Everard  Harte,  a 
1  See  ante,  p.  178. 
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seminary  priest,  who  admitted  himself  as  being  the  Pope's 
subject,  and  was  hanged  and  quartered  at  Tyburn  on  the  31st 
July,  1581. 

On  the  same  day  Campian  was  questioned ;  as  he  would 
reveal  nothing,  he  was  tortured  on  the  two  following  days.  It 
is  said  that  when  the  rack  failed  to  extract  the  information  the 
Government  wanted,  needles  were  run  under  the  nails  of  his 
fingers  and  toes.  More  arrests  and  more  tortures  followed, 
and  the  Government  gave  the  Catholics  the  opportunity  they 
wanted  of  shewing  that  their  faith  was  a  reality. 

Another  scene  followed  ;  the  Tower  Chapel  was  fitted  up  for 
a  public  theological  argument  on  the  truth  or  falsehood  of  Catho- 
licism. Campian  maintained  his  views,  and  No  well,  the  Dean 
of  St  Paul's,  and  Day,  the  Dean  of  Windsor,  argued  on  the 
other  side.  For  six  hours  the  controversy  was  maintained  : 
but,  as  might  have  been  expected,  it  led  to  no  result.  The 
Council  again  tried  torture,  but  it  did  not  answer  their  expec- 
tation ;  they  accordingly  determined  to  bring  Campian  and  some 
of  the  others  to  trial  for  treason.  But  the  torture  Campian 
had  undergone  prevented  an  immediate  trial ;  his  limbs  were 
so  dislocated  he  could  not  be  moved.  At  last  on  the  12th 
November,  1581,  Campian,  Sherwin,  Bosgrave,  Cottam,  Johnson, 
Bristow,  Kirbie,  and  Orton  were  taken  to  the  Court  of  Queen's 
Bench  at  Westminster,  and  arraigned  for  treason. 

The  indictment  charged  them  that,  in  the  months  of  March 
and  April,  22  Elizabeth,  at  R-heims  in  Champagne,  Eome,  and 
divers  places  beyond  the  seas,  they  had  conspired  the  death  of 
the  Queen's  Majesty,  the  overthrow  of  the  religion  now  pro- 
fessed in  England,  the  subversion  of  the  State,  and  for  the 
attempt  thereof  had  stirred  up  strangers  to  invade  the  realm. 
Moreover,  that  on  the  8th  May  next  following,  they  tock  their 
journey  from  Rheims  toward  England  to  persuade  and  reduce 
the  Queen's  subjects  to  the  Romish  religion  and  obedience  to 
the  Pope  from  their  duties  and  allegiance  to  her  Highness,  and 
that  on  the  1st  June  they  arrived  in  the  country  for  the  self- 
same purpose. 

They  all  pleaded  not  guilty. 

On  the  20th  November  they  were  put  on  their  trial.  The 
Clerk  of  the  Crown  read  the  indictment,  and  gave  the  prisoners 
in  charge  to  the  jury. 

Campian  asked  that,  as  each  was  charged  with  a  separate 
offence,  each  might  be  separately  tried,  as  what  might  be  evi- 
dence against  one  would  not  be  evidence  against  the  other,  and 
thus  the  prisoners  would  be  prejudiced. 

The  Lord  Chief  Justice,  Sir  Christopher  Wray,  admitted 


objection  to  be  well  founded,  but  said  that  time 
would  imt  jM-niiit  each  to  be  separately  trir.l. 

Andrrstm,  I'opham  the  Attorney-General,  and  Egerton  the 
Solicitor-General,  appeared  as  Counsel  for  the  Crown. 

derson  opened  the  case  for  the  Crown;  he  told  the  jury 
all  the  advantages  they  enjoyed  under  the  Queen's  Government, 
an  account  of  the  horrible  treasons  of  the  Northern  re- 
in-11  ion,  of  Felton,  of  Story,  of  Sanders'  proceedings  in  Ireland, 
of  the  Bull  of  deposition,  of  the  intrigues  of  the  Jesuits. 

Campian  interrupted  him,  asking  if  he  came  as  an  orator  to 
accuse  them,  or  as  a  pleader  to  give  evidence.  The  Lord  Chief 
.lustier  told  them  to  be  patient,  that  what  Anderson  alleged 
"  were  but  inducements  to  the  point." 

Campian  then  replied  to  Anderson,  admitting  that  they 
were  Catholics  but  denying  that  they  were  traitors,  asking  the 
Crown  to  prove  what  they  alleged,  deprecating  the  attempt  to 
brinij  them  into  discredit  with  the  jury  as  illegal  and  improper, 
and  begging  that  they  might  be  convicted  on  facts,  not  on 
eonjecture. 

The  Crown  alleged  that  the  oaths  they  took  on  admission 
into  a  Jesuit  seminary  were  traitorous.  This  was  vehemently 
denied;  all  the  prisoners  protested  that  being  indicted  for  trea- 
son, they  feared  that  under  rigour  of  that  they  should  be  con- 
demned for  religion. 

It  was  then  alleged  by  the  Crown  that  the  Pope  had  given 
them  money  to  pay  their  journey  here;  this  they  admitted, 
but  denied  it  being  treason. 

A  witness  named  Cradocke  was  then  called,  who  said  he 
had  heard  abroad  of  a  vow  made  between  the  Pope  and  the 
English  priests  to  restore  religion  in  this  country  ;  200  priests 
were  to  come  to  England  to  do  it.  Sir  Ralph  Shelley  was  to 
conduct  an  army  to  England  to  subdue  the  realm  and  destroy 
her* -ties ;  but  Shelley  had  refused  to  do  this,  and  said  the  English 
Catholics  would  fight  for  their  country  before  the  Pope. 

Campian  urged  that  this  came  to  nothing,  even  assuming 
they  were  some  of  the  200  priests,  it  did  not  prove  treason. 

It  was  then  ordered  that  the  evidence  be  given  separately 
against  each  prisoner,  and  first  against  Campian. 

The  Counsel  for  the  Crown  then  said  ten  years  ago  Campian 
had  been  consulted  on  the  Bull  deposing  Elizabeth,  and  did  not 
that  iiiakf  him  a  traitor?  Campian  admitted  the  conference,  but 
saitUthat  what  took  place  was  about  the  mitigation  of  the  Bull. 

Tins  the  Crown  said  was  only  in  favour  of  the  Catholics,  so 
Campiun  was  clearly  a  traitor,  bt'in.ir  privy  to  the  Bull.  It 
was  then  alleged  that  Campian  had  a  conference  with  the 
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Bishop  of  Ross,  which  must  have  been  treasonable.  Campian 
denied  that  any  such  conference  ever  took  place. 

The  Clerk  of  the  Crown  then  read  a  letter  from  Allen  to 
Saunders  as  to  the  Northern  rebellion. 

The  Counsel  for  the  Crown  alleged  that  Campian  must 
have  known  of  this  letter,  and  also  that  he  had  had  a  conference 
with  Allen  to  withdraw  the  English  from  their  allegiance. 

Campian  admitted  having  dined  with  Allen  at  Rheims,  but 
said  all  that  passed  was  on  the  subject  of  conversion  to  religion. 
Nothing  was  said  as  to  the  Crown  or  invasion. 

The  Counsel  for  the  Crown  then  alleged  that  Campian  went 
about  in  the  name  of  Hastings  in  a  disguise,  and  that  shewed 
his  designs  were  treasonable. 

Campian  answered  that  wearing  apparel  was  not  treason, 
and  if  he  had  acted  illegally  in  doing  it,  he  was  not  indicted  on 
the  Statute  of  apparel,  but  for  Treason. 

A  letter  from  Campian  to  Pound,  a  Catholic  gentleman, 
was  then  read,  in  which  Campian  said,  "  It  grieves  me  to  have 
offended  the  Catholic  cause  so  highly  as  to  confess  the  names 
of  some  gentlemen  and  friends  in  whose  houses  I  had  been 
entertained.  Yet  in  this  I  greatly  cherish  and  comfort  myself, 
that  I  never  discovered  any  secrets  there  declared,  and  that  I 
will  not,  come  rack  come  rope." 

The  Counsel  for  the  Crown  then  argued  that  it  was  clear 
from  this  that  these  secrets  were  treasonable.  Campian  urged 
that  they  were  secrets  imparted  to  him  in  the  Confessional 
which  he  had  sworn  never  to  reveal. 

The  Clerk  of  the  Crown  then  read  various  papers  found  in 
the  houses  of  some  of  the  people  with  whom  Campian  had 
stayed ;  they  contained  forms  of  oaths  renouncing  allegiance  to 
the  Queen,  and  swearing  allegiance  to  the  Pope.  And  from 
this  the  Queen's  Counsel  urged  that  Campian  was  clearly  guilty 
of  treason  for  ministering  such  oaths. 

Campian  said  he  had  never  administered  any  oaths ;  that 
the  papers  were  not  even  alleged  to  be  in  his  handwriting,  and 
that  being  found  in  a  house  where  he  had  been  did  not  make 
them  evidence  against  him. 

Anderson  replied  to  this  that  Campian's  being  a  Papist  and 
those  things  being  found  where  he  had  been,  proved  that  he 
must  have  left  them  there. 

Campian  said  that  this  could  only  be  so  if  the  Crown 
proved  no  one  but  himself  came  to  the  house. 

The  Counsel  for  the  Crown  then  alleged  that  Campian 
refused  to  swear  to  the  supremacy.  He  had  been  asked  if  the 
Queen  was  excommunicated  by  Pius'  Bull,  and  had  said  it  was 


Elizabeth. 


a  blood  v  i|ur>tion,  that  the  Commissioners  sought  his  life.     He 

,n.l  the  ( 'oininissioners  to  the  Pharisees  who  propounded 

the  <|ii«  stion  about  the  tribute  money. 

Tin-   <  'ommissioners,  Norton  and  Hamon,  were  called  to 
this. 

Campian  admitted  he  did  make  those  observations,  but  stated 
ho  then  siid  and  now  repeated,  that  Elizabeth  was  Queen  de facto 
and  t/f  jure,  that  he  owed  her  obedience  as  his  temporal  head 
and  primate.  That  the  question  as  to  excommunication  was  a 
matter  of  doctrine,  no  part  of  the  indictment  against  him,  and 
unfit  to  be  discussed  in  the  Queen's  Bench,  that  no  facts  had 
been  proved  against  him,  and  that  the  jury  as  laymen  could 
not  decide  spiritual  questions. 

Eliot  was  then  called  as  a  witness ;  he  proved  Campian's 
sermon  at  Lyford  the  day  he  was  arrested;  that  he  then 
expressed  a  hope  soon  to  see  a  change  in  the  state  of  things 
here,  and  the  Catholics  would  be  flourishing  in  the  land. 

The  Queen's  Counsel  then  alleged  that  the  change  here 
mentioned  shewed  that  Campian  was  privy  to  a  plot  to  invade 
the  realm. 

This  Campian  vehemently  denied ;  he  said  that  the  change 
he  meant  was  a  religious,  not  a  temporal  change,  the  conver- 
sion of  England  to  the  faith. 

Munday  was  then  called,  and  said  he  had  heard  Englishmen 
talk  treason  with  Allen,  and  that  Campian  had  had  a  conference 
with  Allen. 

To  this  Campian  answered  that  nothing  was  deposed  to  by 
Munday  airainst  him  directly,  nor  what  took  place  at  his  con- 
ference with  Allen. 

Evidence  was  then  given  against  Sherwin,  that  he  refused 
« -ar  to  the  supremacy,  or  to  say  what  he  thought  of  the 
Pope's  Bull. 

A  letter  was  read  which  said  Sherwin  had  stated  if  in 
England,  he  could  do  great  things;  that  one  Arundel  in  Corn- 
wall could  at  any  time  levy  a  great  power:  that  if  an  army 
tare  to  be  sent  to  England,  St  Michael's  Mount  would  be  the 
best  landing-place. 

Sherwin  denied  any  knowledge  of  this. 

Bosgrave's  examination  was  then  read,  in  which  he  said 
he  had  heard  abroad  that  the  Pope  and  the  King  of  Spain 
intended  t<>  invade  England. 

To  this  the  Queen's  Counsel  urged  that  hearing  treason 
and  concealing  it  maketh  the  hearer  a  traitor. 

Cottam's  examination  was  then  read ;  he  had  refused  to 
SNVI  ur  as  to  the  supremacy,  or  the  Pope's  authority. 
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Johnson's  examination  was  the  same,  and  also  against  him 
Eliot  swore  that  he  had  endeavoured  to  dissuade  persons  from 
their  allegiance  to  the  Queen,  and  induced  them  to  join  the 
Pope ;  this  Johnson  denied. 

Bristow's  examination  was  read ;  he  admitted  the  Queen  to 
be  his  lawful  Governor,  and  that  notwithstanding  all  the  Pope 
had  done  or  could  do,  she  was  supreme  head.  He  was  asked 
why  he  came  to  England ;  he  replied,  to  see  his  mother  at  her 
request ;  Munday  was  called,  and  said  that  Bristow  had  told 
him  he  would  make  a  confection  of  wild-fire  and  burn  the 
Queen  when  she  was  on  the  Thames  in  her  barge.  This 
Bristow  denied,  saying  he  was  not  cunning  in  fireworks. 

Kirbie's  examination  was  read ;  he  said  that  on  the  question 
of  the  Supremacy  and  the  Papal  Authority  he  held  the  same 
opinion  as  Campian. 

Sleidon  was  called  as  a  witness  to  prove  that  Kirbie  had 
told  him  there  would  soon  be  an  invasion  of  England,  that 
Kirbie  was  at  a  sermon  of  Allen's,  in  which  he  had  advised  the 
English  mission,  that  he  spake  to  Tedder,  a  friend  of  Kirbie's, 
who  said,  on  being  asked  if  he  were  a  relative  of  the  Queen, 
that  if  he  knew  himself  to  be  kin  to  that  whore  of  Babylon 
and  Jezebel  of  England,  he  should  think  worse  of  himself  as 
long  as  he  lived,  but  one  day  he  would  go  to  England,  and  if 
it  was  possible,  put  her  out  of  the  way. 

All  this  Kirbie  denied. 

Orton  would  neither  agree  to  the  supremacy  or  say  what 
authority  the  Pope  had,  or  if  the  Bull  was  in  force  or  not. 

Munday  deposed  to  Orton's  telling  him  at  Lyons  that  Eliza- 
beth was  not  lawful  Queen  of  England,  that  he  owed  her  no 
kind  of  obedience :  that  Orton  asked  Allen  to  make  him  one 
of  the  Pope's  pensioners ;  that  Allen  refused  unless  he  would 
become  a  seminary  priest,  which  Orton  refused  to  do. 

It  was  alleged  by  the  prisoners  that  Munday  was  an  Atheist, 
and  his  testimony  unworthy  of  belief;  Munday  said  he  pre- 
tended to  be  a  Catholic  abroad,  better  to  find  out  the  secrets  of 
the  Jesuits. 

Another  witness  they  stated  was  a  murderer,  and  therefore 
not  a  good  witness. 

One  of  the  judges  then  told  the  jury  that  all  that  now 
remained  for  them  to  do  was  to  consider  whether  they  believed 
the  prisoners  that  spoke  for  their  lives,  or  the  witnesses 
that  came  freely  to  depose  as  they  were  demanded ;  the  wit- 
nesses affirmed  sufficient  proof  against  them,  the  prisoners  only 
denied  whatsoever  was  alleged. 

The  Lord  Chief  Justice  then  told  the  prisoners  to  speak 
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what  thrv  had  to  say,  "and  we  will  hear  you  till  to-morrow 

MIL:  :  w«'  should  i>r  loth  that  you  should  have  any  occasion 

•  ni|>l:iiii  «»ii  tho  Court." 

(  impiaii  addressed  a  long  speech  to  the  jury.  He  argued 
that  what  was  urijcd  against  them  was  but  presumption  and 
proliaMlitirs.  a  matter  of  religion.  That  the  witnesses  were 
not  worthy  of  credit,  and  what  they  had  said  did  not  affect 
tin-  pri>.«nrrs. 

r   the  absence  of  an  hour,  the  jury  convicted  all  the 

tiers. 

ipian  alleged  "that  if  our  religion  make  us  traitors,  we 

orthy  to  be  condemned ;  otherwise  we  are  as  true  subjects 

er  (lie  Queen  had."     The  Lord  Chief  Justice  then  passed 
tin-    usual    sentence  in  the  case  of   treason,  and  on  the    1st 
il't-r,  1581,  they  were  all  executed  as  traitors  at  Tyburn. 

trial  of  these  unfortunate  men  is  a  fair  specimen  of 
what  political  trials  then  were;  according  to  our  ideas  there 

10  evidence  of  treason  against  Campian  if  he  was  indicted, 
as  it  is  said,  under  the  Act  of  25  Edward  III.  It  may  have 

n-ressary  to  execute  them,  but  they  could  truly  say  that 

^  for  religion,  not  for  treason,  that  they  died.  To  wring 
roiifrssinii  from  agonized  criminals  by  torture,  and  to  use  it  as 
tin-  means  of  securing  their  conviction  is  a  refinement  of  cruelty 
that  no  words  can  be  found  strong  enough  to  condemn;  but  it 

y  these  means  that  verdicts  were  then  obtained,  and  the 
(  rown  secured  its  victims. 

The  cruelty  with  which  the  Catholics  were  treated  caused 
an  outcry  over  all  the  Continent;  so  bad  was  it  that  even 
Spain,  the  home  of  the  Inquisition,  France,  the  scene  of 

rtholoiuew,  were  furious  with  indignation  against  the 
Qur.-n  of  England  and  her  Government.  Elizabeth  thought  it 

-ary  to  reply  to  these  charges,  and  Burleigh  was  therefore 
onl'-red  to  do  so.  He  published  a  book  called  "A  declaration  of 
thr  favourable  dealing  of  Her  Majesty's  Commission  appointed 
for  thr  examination  of  certain  traitors,  and  of  torture  unjustly 

tod  to  be  done  upon  them  in  matters  of  religion," in  which 
thr  fact  of  the  torture  is  not  denied,  but  justified  as  being  done 

rharitaMe  a  manner  as  such  a  thing  might  be." 
The  death  of  Campian  and  his  friends  did  not  discourage 
3,     Thrsr  had  won  the  crown  of  martyrdom;  others 

equally  ready  to  win  it.     More  Jesuits  arrived,  and  more 

s  were  made:  and  from  being  a  mere  religious  movement, 

MI  it  mission  was  fast  becoming  a  very  dangerous  political 
oniNj.irary.  Crirhton  and  Holt,  two  of  the  leading  Jesuits, 

an  arrangement  with  Mary  Stuart  and  Lennox  to  get  pos- 
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session  of  J  ames,  helped  by  the  Spaniards  to  invade  England, 
and  with  the  aid  of  the  English  Catholics  to  depose  Elizabeth, 
free  Mary  Stuart,  and  place  her  on  the  throne.  The  Spanish 
Ambassador  here,  Mendoza,  thought  things  moving  too  fast,  and 
tried  to  check  them  :  so  the  Jesuits  enlisted  the  aid  of  de  Tassis, 
the  Spanish  Ambassador  in  Paris ;  he  flattered  and  encouraged 
them,  and  entered  with  the  Duke  of  Guise  into  schemes  for 
the  invasion  of  England.  Guise  was  willing  to  undertake  an 
expedition  against  England,  the  French  were  ready  to  go  to 
war  with  England,  to  avenge  the  slights  Elizabeth  had  put 
on  Alencon,  the  heir-apparent  to  the  French  crown,  and  to 
exterminate  heresy.  The  danger  to  England  was  great,  if 
only  France  and  Spain  combined;  but  the  Spanish  victory  at 
Terceira  for  a  time  rendered  any  combined  action  between  the 
French  and  Spanish  impossible ;  and  the  Raid  of  Ruthven  and 
Lennox's  conviction  rendered  aid  from  Scotland  hopeless.  Mary 
Stuart's  correspondence  was  watched,  and  the  Queen's  Ministers 
got  wind  of  the  conspiracy ;  for  a  time  it  was  baffled.  Holt  the 
Jesuit  was  arrested  in  Scotland.  He  admitted  that  a  conspiracy 
existed  :  Elizabeth  demanded  that  he  should  be  either  substanti- 
ally examined  and  forced  to  declare  what  he  knew,  or  delivered 
over  to  her  as  an  English  subject.  Holt's  constancy  was  doubt- 
ful :  he  would  have  told  all  the  plot,  but  the  English  Catholics 
were  saved  from  their  fears  of  what  Holt  might  say  by  his  escape. 
Failure  of  their  schemes  drove  them  to  determine  on  Elizabeth's 
assassination,  there  were  no  less  than  three  separate  plots  on  foot 
at  the  same  time  for  Elizabeth's  murder,  besides  the  great  Jesuit 
plot  for  the  invasion  of  England.  In  Warwickshire  Somerville 
and  Arden  were  hatching  treason,  so  was  Morgan  in  Paris,  and 
so  was  some  other  person  employed  by  Guise.  In  Paris  the 
plot  for  the  invasion  of  England  was  again  considered,  and 
Guise  at  last  determined  to  act,  and  everything  was  settled ;  a 
Spanish  fleet  was  to  guard  the  Channel,  and  for  this  alone  was 
Guise  waiting.  But  the  fleet  did  not  come  :  the  summer  passed 
away,  and  the  invasion  had  to  be  put  off  till  another  year. 

Meanwhile  Somerville  tried  his  hand  at  murder ;  he  lacked 
the  first  requisite  of  a  conspirator,  silence.  On  his  way  from 
Warwickshire  to  London  to  do  the  deed,  he  talked  about  it ; 
his  conversation  was  overheard,  the  Council  informed,  Somer- 
ville arrested,  and  sent  to  the  Tower.  The  rack  produced  a  full 
confession :  from  what  he  said  there  his  accomplices  were  arrested, 
tried  for  compassing  and  imagining  the  Queen's  death,  and  con- 
victed. His  trial  gave  rise  to  several  points  of  Law,  and  is 
curious  as  shewing  how  the  Law  of  Treason  was  then  ex- 
pounded. It  is  thus  given  in  Anderson's  reports '. 
1  1  Ander.  104. 


Mizalrtli. 


*4Un  Somervile  intend  et  com  passe  le  mort  le  Roign  et  a  c 
.  r  Ji  son  mansion  en  le  county  de  Warr  prist  un  dagge 

i  .  t  pellets  et  one  eux  prist  son  journey  vers  le  Roign 
»ido!i<|in -s  esteant  a  Saint  James's  a  quel  fair  le  dit  Somervile 
fuit  pn.rure  per  Edward  Arden  et  son  femme  a  Perke-Hall 
»'n  le  <lit  County  sur  quel  matter  esteant  conus  un  question 

uove  sur  le  Statute  de  33  H.  8  cap.  23  que  ordein  que 
home  .serni  indite  de  haute  treason  en  queconque  County  que 
le  Roy  please  si  issint  soit  que  cestuy  que  est  de  estre  in- 
dite ml  confesse  ascun  des  dits  offences  devant  3  del  Councel 
del  Roy  ou  soit  vehement  suspect  de  c  et  le  Statute  de  1  &  2 
P.  M.  cap.  10  que  en  effect  est  que  touts  trials  apres  de  estre 
eu  on  fait  pur  ascun  Treason  serra  accordant  al  due  order  et 
tirse  del  commen  ley  del  terre  et  nemy  auterment  quel  fuit 
si  crux  persons  poyent  estre  indites  en  auter  County  accordant 
a  le  Statute  de  33  H.  8  ou  nemy.  Quil  fuit  move  per  commande- 
ment  a  touts  les  Juges  et  Barons  pur  c  et  auters  causes  as- 
sembles et  ils  teign  que  1'enditement  doit  estre  en  le  County 
ou  le  offence  fuit  commise,  pur  c  nient  obstant  que  le  indite- 
ment  nest  le  tryal  ne  tryal  uncore  sans  le  inditement  le  trial 
ne  poit  estre  et  est  chose  issint  unite  a  le  tryal  que  le  un  sans 
le  auter  ne  estoyerunt  per  le  ley  tryal  nient  pluis  que  services 
pan-el  del  Manner  sont  le  Mannor,  uncore  sans  les  services  ne 

^tre  Mannor ;  car  sont  issint  joints  que  ne  poient  estre 

s  et  Mannor  remain,  nient  pluis  en  Cases  de  Treason 
poirt  estre  bone  et  loyal  Tryal  sans  inditement  quel  esteant 
ineydent  et  unite  a  le  tryal  sont  un  loyal  tryal  accordant  a 
le  ley  quel  auterment  nest,  et  pur  c  il  doit  ensuer  le  course 
et  order  del  commen  ley,  quel  est  de  estre  indite  en  le 
County  ou  le  fact  fuit  fait  et  per  jure  de  mesme  le  County 
et  eu  nul  auter  manner  quel  appiert  de  estre  le  intent  et 
mi-ailing  de  les  dits  Statutes  de  33  H.  8  en  que  est  con- 
tenus  que  Commissions  de  Oyer  et  Terminer  serra  faits  a 
tu-ls  Counties  et  tiels  come  serra  nomes  per  le  Roy  pur  le 

\  tryal  conviction  ou  deliverance  de  tiel  offenders,  queux 
Commissioners  averoint  power  et  authority  de  enquirer  Oyer 
et  determiner  tiels  treasons  <fcc.  Et  del  dit  Statute  de  1, 
2  Ph.  Mary  que  ordein  come  devant  est  remember;  car 
appiert  per  le  dit  Statute  de  33  tiels  Commissioners 
queu  x  aver  p<.\\*-r  de  Oyer  et  Terminer  les  Treasons  pur 
lour  trial  averoint  auctority  de  enquirer  auxi  et  ne  done 
aurtority  a  ascun  auters  persons  de  enquirer,  quel  auctority 
pur  tryal  «->t  tol  per  le  Statute  de  Anno  1,  2  devant  pur  c 
•  in*'  touts  auctoritics  pur  Tryals  in  Foreign  County  est  tol 
de  i-heseim  persons  et  pur  c  auctority  de  enquirer  est  sem- 
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blablement  tol  car  le  enquiry  et  c  que  est  nome  trial  per 
le  dit  Statute  serra,  tout  per  mesme  persons  et  nemy  de- 
vide  per  que  appiert  que  le  intent  et  parols  de  le  dit  Sta- 
tute de  le  Roign  Mary  fuit  de  reducer  le  inditement  oue  le 
residue  de  les  circumstances  queux  sont  le  tryal  en  course 
del  commen  ley  :  et  un  reason  que  ad  estre  fait  al  contrary 
nest  reasonable ;  scilicet  a  dire  que  le  inditement  est  un 
chose  et  le  tryal  auter;  car  le  inditement  nest  que  accusa- 
tion et  le  response  est  le  matter  que  est  try  et  nemy  le  in- 
ditement, et  c  pur  les  reasons  ensuant.  Car  en  verity  c  que 
est  object  en  part  est  voyer  et  en  part  faux  et  donques  nest 
sound  reason  en  c  que  est  dit  que  le  inditement  et  tryal 
sont  divers  c  est  voyer  et  en  c  que  est  dit  que  le  response 
est  try  et  c  fist  le  trial  c  est  ascunment  voyer  et  ascun- 
ment  faux :  Mes  quant  al  verity  simplement  est  tout  ous- 
terment  faux ;  car  en  verity  le  response  est  try  quant  mesme 
plede  non  culpable  mes  tout  le  matter  de  ceo  tryal  ne  depend 
sur  le  response;  car  primes  le  response  nest  ascun  response 
sans  inditemet  precedent  et  si  soit  inditemet  precedent  don- 
ques le  response  est  que  nest  culpable  del  treason  dont  il  est 
indite  issint  sur  ceo  plee  appiert  que  le  inditement,  scil  le 
matter  contenus  in  le  inditemet  est  try  a  que  le  response 
referrs  et  sans  quel  nest  ne  poit  estre  trial  quel  pluis  pleine- 
ment  voile  appearer  si  consideramus  de  quels  parts  tiel  tryal 
consist  et  c  quant  a  cest  purpose  ad  3  parts  chose  de  estre 
try,  person  que  est  tryed,  et  Jurors  queux  try:  ore  quant  al 
Jurors  et  person  tryed  est  plain,  le  matter  quel  ils  try  est  le 
matter  del  inditement  queux  touts  sont  un  tryal :  et  coment 
que  poit  estre  dit  que  le  matter  tryed  est  Treason  fait  devant 
le  Inditement,  et  pur  ceo  le  inditement  nest  le  matter  ne  parcel 
del  matter  try,  et  pur  ceo  le  inditement  nest  matter  contenus 
ne  imply  deins  cest  parol  tryal,  uncore  ceo  nest  que  fallax  ;  car 
sans  le  inditement  le  matter  nest  try  et  le  matter  solement  de 
treason  nest  try,  mes  sil  soit  culpable  del  treason  dont  il  est 
indite  a  prover  de  que  si  les  Jurors  trove  un  culpable  de  auter 
treason  que  est  conceive  en  le  inditement  lour  verdict  est  mere- 
ment  voyd  et  a  nul  purpose  &c.  quel  point  devant  esteant  agree 
"Fuit  move  si  les  persons  devant  nomes  poyent  per  com- 
mission de  estre  direct  a  Commissioners  en  le  County  de  Warr 
estree  indite  la  et  apres  per  Commission  de  estre  direct  a  auters 
tries  en  le  Guild-Hall  de  London  a  que  fuit  respond  que  cy  et 
divers  precedents  de  c  monstres  et  ouster  un  note  escry  per 
Sir  James  Dyer  Chief  Justice  que  agrea  a  c  et  a  le  point 
devant,  et  cest  agreement  come  per  le  note  appiert  fuit  tenus 
pur  le  semblable  occasion  come  icy  est 
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I  points  is.Miit  agrees  Commission  i'uit,  direct  a  Jus- 

Uaron    Slmte    et    auters  pur  inquiri-i-  do   ceux 

t   1 1 u ( -u  x  Somervile  fuit  indite  que  il  com  passe 

uc   » t   « I. -vise  le  mort  et  destruction  le  dit   nostres   sei- 

gnioivs  If   Iioi;jn  et  prist  dagge  powder  et  pellets  et  oue  eux 

itlrr  vers  If  Koi.un  a  performer  son  develish  intention  et  que 

iles  dits  Somervile  Ardcn  et  auters  assemble  eux  a  Perke-Hall 

"ii  If  dit  County  de  Warr.   et  la  procure  le  dit  Somervile  a 

le  Roign  devant  quel  inditement  deux  choses  fue- 

runt   auxiiiicnt  resolves,  scilicet  quels  choses  fuerunt  de  estre 

3  pur  overt    tails   per   reason   del    Statute   de    25    E.    3 

et    !••  continual    use  de  c  tanque    a  cest  jour  le    primer   tou- 

chant    Somervile   fuit   que   le   prender   del    dagge    bullets    et 

po\\der  et  son  aler  vers  le  Roign  fuit  suficent   et   de   estre 

allege.     Et  pur  Arclen  son  femme  et  auters  queux  conspire 

one   le  dit  Somervile  et  procures  luy  a  cest  Treason  fair  fuit 

tenus  overt  fait  sufficient  quant  ils  assemble  eux  a  cest  pur- 

t  procure  car  auterment  les  procurers  de  Treason  poyent 

eseuper  touts  f'oits  de  punishment  pur  lour  procurements  de 

•  n,  si  ils  a  pros  les  procurement  ne  procedont  ouster  en 
t'>->ance  de   ascun  auter   chose    Quel   fuit   tropp   inconvenient 
.•i   dangerous.      Et  accordant  a  ceux  resolutions  le  inditement 
fait  trahe  et  les  persons  avant   dits   indites   devant   les   dits 
.  F 1 1  s  t  i  i  •  e  .M  »• ;  t .  1  Baron  Shu  te  et  auters. 

"  Apres  quel  inditement  auter  Commission  fuit  direct  a  le 

Seigniors  de  Etfingham  Hunsden  et  auters  donant  a  eux  auc- 

toi-ii  \-  a  mitter  pur  cest  inditement  et  pur  les  persons  indited  et 

:i  ( )yer  et  Terminer  les  matters  del  Inditement  en  le  Guild-Hall 

:<>n  oue  un  mandat  a  touts  officers  de  attend  apres  quel 

"1.  Troys  auters  questions  fuerunt  moves  le  primer  si  un 
que  est  indite  et  al  temps  quant  il  veign  a  son  arraign- 
nifiit  appier  en  open  shew  de  estre  lunatike  ou  madd  que  semi 
fait  ailmittaiit  que  nest  issint  mes  c  counterfeit  et  quant  ac 
fuit  tcnus  et  resolve  per  le  Chief  Justice  del  Banke  le  Roy 
Sir  (Jilliert  (Jerrar.t  Mr  des  Rolls  Chief  Justice  del  Banke  et 

•  Peryan  ou  fuerunt  le  Atturney  et  Solliciter  queux  auxi 
•pie  il  scrra  inquire  per  inquest  de  office  sil  soit  lunatike 

in  fait  ou  de  covin  il  counterfeit  lunacy  et  si  soit  trove  de 

n>vin  <loii<[Ufs  a  mitter  luy  a  response  si  il  soit  et  si  nemy  a 

ju'^f  incut  et  que  cest  inquisition  serra  fait  per  jure  de 

•D  et  ivtnrn  per  les  viconts  de  London  pur  c  que  le  matter 

tre  inquisr  cst   chose  que  surde  in  London  et  ne  depend 

ti  ienifiit  sur  le  tryal  et  va  devant  pur  que  ne  poit  estre 

perjure  de  auter  ( 'ounty. 

Auter   point  si   un  puit  aver  peremptory  challenge  ou 
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nemy  que  est  indite  de  treason  pur  c  que  per  le  Statute 
de  33  H.  8  devant  touts  peremptory  challenges  in  Treason 
sont  tolles  sur  quel  question  le  avantdit  Statute  del  P.  &  M. 
fuit  consider  et  resolve  que  un  aver  son  peremptory  challenges 
en  tiel  manner  que  il  puit  aver  per  le  commen  ley  per  reason 
de  ceux  parols  del  dit  Statute  de  Philip  &  Mary  scilicet  All 
tryals  <kc  shall  be  had  and  used  onely  according  to  the  due 
course  and  order  of  the  Common  Laws  of  the  Realm  pur 
queux  parols  le  course  del  tryal  et  order  est  determine  et  le 
dit  parol  course  est  tant  come  les  circumstances  del  ley  allow 
de  estre  reasonable ;  car  tours  les  circumstances  sont  le  tryal 
accordant  al  course  et  order  del  ley  ou  autermeiit  est  ment 
allow  per  cest  sstatute.  A  prover  de  quel  consideres  quel  chose 
serra  dit  tryal  quant  il  commence  et  quant  est  complete  et 
troveres  que  in  nul  sense  le  tryal  est  solement  le  verdit  et 
c  que  le  dit  Jure  dira  de  estre  voyer  ou  faux  mes  est  le  course 
et  circumstance  del  tryal  que  fist  c  tryal  accordant  a  les 
parols  de  le  dit  estatute  de  P,  &  M.  Car  si  issint  serra 
il  ensue  que  ore  tryal  serra  en  forein  County  come  per  le 
Statute  de  33  est  appoint  car  si  le  verdit  solement  est  le 
tryal  et  per  c  le  tryal  commence  et  quant  est  done  est 
complete  tryal  et  Fyne  un  poit  estre  indite  en  forein  County 
le  Yicont  poit  empanel  Jure  pur  tryal  en  Forein  County 
et  le  court  preiidre  verdit  de  eux  et  tout  serra  bone  :  car 
le  verdit  est  accordant  al  ley  sil  respond  le  issue  le  un  voy 
ou  auter  est  sufficient  verdit  et  en  c  .est  nul  default  per  le  ley 
et  per  consequence  le  tryal  bone  pur  c  que  le  verdit  est  bone : 
mes  nest  issent  car  comment  que  le  verdit  simplement  consider 
come  il  est  est  bone  uncore  si  le  Jure  ne  fuit  returne  per 
loyal  officer  en  County  come  il  devoit  et  auters  circumstances 
Appoints  per  le  ley  observe  nest  loyal  tryal  accordant  al  course 
del  ley  et  ne  voit  estre  deny  eins  a  c  jour  le  tryal  doit  estre 
fait  per  Jurors  del  County  ou  le  Treason  fuit  fait  et  uncore 
Jurors  sont  un  et  tryal  auter  et  sans  eux  nest  tryal  come  c 
case  require,  et  si  les  jurors  doyent  estre  de  mesme  le  county 
il  ensur  que  tiel  oificer  que  per  Commen  Ley  est  allow  fer  c 
le  return  et  touts  auters  circumstances  queux  sont  allow  come 
incidents  ou  circumstances  del  tryal  serra  ore  uses  per  le  dit 
darrein  Statute  come  challenges ;  car  le  commen  ley  allow  un 
de  challenge  35  peremptoriment  quel  est  tant  a  dire  que  le 
party  indite  poit  refuse  tants  des  persons  de  estre  ses  tryers 
en  quel  est  imply  que  il  ad  son  election  sil  voit  estre  try 
per  eux  queux  sont  primes  returns  ou  nemy  car  tants  le  ley 
presume  poyent  estre  que  ne  sont  indifferent  pur  tryer  le 
person  indited  et  conter  queux  il  ne  poit  prover  special  cause 
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illenge  ore  si  il  serra  try  per  ceux  queux  per  commen 

ise  et  di»a«v,ent   «li-  eMiv  inisc  a  tiel  tryal  et  c 

sii  M.ile  on  ne  vi. ili-  il  nail  tiel  tryal  come  le  Court  del  commen 

.w  ,-t   pensa  resonablement  eins  est  compel  de  estre  try 

Is  jienons   queux   ne  sont    indifferent  quel  poit  estre 

tant  come  le  \  ie  del  home  est  et  pur  ceux  causes  fuit  tenus 

rt  j'ur  eux  it  solve  que  un  poit  peremptoiinient  challenge  come 

muni  ley  et  a«jree. 

•  •  Kt  1 1  -tit  -r.  v  j>oiiit  fuit  si  un  fist  Treason  et  apres  quant  il 

de  estre  arraign  est  mad  in  fait  sil  serra  try  accordant 

a  un  statute  fait  en  temps  le  dit  Roy  H.  8  le  quel  pur  c  que 

( 'ase  de  estre  raise  en  experience  les  Justices  et  per- 

avantdit  adonques  ne  voilent  ouster  de  c  consider. 

'•  A  i  >res  quel  les  Commissioners  pur  le  execution  de  cest  Com- 

u  reign  a  le  Guild-Hall  le  lundie  devant  le  feast  Saint 

Thomas  tlevant  !<•  t'ea^t  de  Nowel  et  la  le  Lieutenant  del  Tower 

••at Ion   per  precept  a  luy  fait  en  le  nome  de  6  de  les 

( 'onmii»ii'iM  is  et  per  eux  seals  duce  les  dits  persons  indites  ses 

Prisoners  (levant  les  dits  Commissioners  devant  queux  le  indite- 

inent  fuit  lie  et  ils  arraign  a  c  le  dit  Somervile  confesse  que 

il  fuit  cuIpuMe  et  les  dits  Arden  et  son  femme  plede  non 

culpable  et  apres  que  ils   issint   avoint  pledus  le  Vicont  de 

Wan-  la   pri.M    en    Court   return   Jure  que  fuerunt  Jures   et 

!•  -s  dits  Arden  et  son  femme  culpable  de  les  treasons  avant- 

;   .|ULT« -ii lent  done  de  les  Prisoners  avantdits  accordant 

a  le    mniim-H    course   p   Wray   Chief   Justice   del    Banke   le 

aj.n-s  «|uel  jugement  done  le  Court  fuit  ajourn  tanque 

iy  a<lon«|ues  prochein  ensuant,  a  quel  jour  le  Lieutenant 

per  commandement  del  court  fait  le  primer  jour  et  enter  de 

Record  Hinrsne  si-s  prisonen  ou  per  commandement  en  Court  le 

i«-ut«  nant   deliver  les   dits   Prisoners  a  Ics   Viconts   de 

Li  un  Ires  et  eux  command  de  fair  execution,  et  devant  execution 

ISP  sine  strangle  et  Arden  execute  apres  c  <fec. 

"  Kt  collateralraent  un  point  fuit  move  quel  fuit  si  Somervile 

fuit   nmi  eimipos  mentis  al  temps  del  arraignment  quid  serra 

It  s  dits  Arden  et  auters     Et  en  c  point  fuit  tenus  per 

-  ijin'  1-  s  auters  serra  tries  et  prenderont  pur  reason  et 

exanij.li-    nn    ease  que   avient  a  Sarum  et  report  per  Master 

>1    07   98  en  ses   Commentaries   et   les  reasons   la 

nj.le  et  reasons  ne  serve  a  prover  le  opinion 

tenus  d. -\ant  come  ascun  auter  teign  :  car  la  covient  que  le 

dont   le  home  niorust   suit   allege  de  estre  fait  per  un, 

et  tji:  in.  runt    j.n-.^-nts  et  luy  aydants  uncore  en  cest 

case  si  asrun  auter  de  eux  ferust  le  mort  person  le  Jure  doit 

i-    eux   touts    principals ;    car  nest    material   que    percust 
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issint  que  un  de  eux  done  le  wound  de  que  il  morust,  et  si 
le  Jure  trove  que  auter  que  est  mencyon  en  le  inditement 
d'aver  percusse  le  home  que  est  indite  de  estre  present  et  aydant 
luy  percust  &c  dont  il  morust  et  cestuy  que  est  mencyon  d'avei 
luy  percust  ne  luy  percust  nies  fuit  la  aydant  &c  touts  serra 
juge  sur  c  verdit  de  estre  pendus  et  le  verdit  vers  eux  est 
sufficient.  Mes  auterment  serra  si  un  soit  indite  que  il  procure 
auter  de  committer  murder  et  cestuy  que  est  procure  c  fist 
et  ne  allege  que  le  procurer  fuit  present  la  il  ne  serra  try 
devant  cestuy  que  tua  nient  pluis  serra  en  cest  Case  de 
treason;  car  cestuy  que  purpose  le  Treason  est  de  estre  le 
actor  et  les  auters  mesque  movers  a  le  action  de  estre  fait 
de  quel  sil  ne  soit  culpable  les  auters  ne  doyent  estre  tries 
quel  fuit  respond  come  ensue  scilicet  que  lour  procurement 
fuit  Treason  en  eux  conient  que  cestuy  que  fuit  procure  ne 
unques  assent  ou  agree  a  fair  le  act  procured  mes  disassent 
a  c.  Et  semble  issint  per  le  Statute  de  25  E  3  les  parols  en 
quel  Statute  sont  si  un  compasse  ou  imagine  le  mort  le  Roy 
commit  treason  car  le  procurement  est  un  compassement  et 
imagination  del  mort  le  Roy  quel  en  soymesme  est  treason  que] 
si  soit  treason  poient  estre  tries  nient  obstant  que  Somervile 
fuit  non  compos  mentis  ne  respond  ou  ne  vole  respond  et  issint 
fuit  le  greinder  opinion  et  semble  de  estre  Ley." 

This  case  of  Somerville's  is  a  curious  instance  of  the  mode 
by  which  the  law  of  treason  was  extended ;  it  was  obviously 
right  that  Somerville  should  be  punished ;  the  doubt  was,  diti 
his  case  come  legally  within  the  law  of  treason1?  The  Judges 
held  it  ought  to  do  so,  and  therefore  by  an  elaborate  system 
of  reasoning  extended  the  law  to  meet  the  case ;  and  it  thus 
became  a  precedent  for  the  extension  of  the  law  for  the  future. 
The  arguments  as  to  whether  the  Act  of  Henry  VIII.  was 
impliedly  repealed  by  the  Act  of  Mary  and  the  subtle  dis- 
tinctions drawn  by  the  Judges  are  also  curious  as  showing  how 
the  Court  tried  to  interpret  the  law  for  the  Crown1. 

In  some  respects,  also,  it  may  be  said  to  show  that  the 
trials  in  Elizabeth's  reign  were  fairer  than  at  first  appears.  It 
would  seem  from  this  and  other  cases,  if  there  was  any  doubt 
on  the  law  of  the  case,  or  any  question  of  law  likely  to  arise, 
the  Judges  assembled  and  discussed  the  points  before  the  trial. 
To  our  ideas,  of  course,  this  is  grossly  unfair ;  the  prisoner  not 
being  present  or  represented,  for  the  Judges  to  make  up  their 
minds  in  advance  how  a  particular  case  should  be  decided,  is  some- 
thing of  which  we  are  happily  ignorant.  Yet  this  must  be  borne  in 
mind  in  regarding  the  rough  and  ready  way  in  which  the  Judges 
1  See  ante,  p.  149. 
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A  ith  points  ,,f  law  on  tin-  trial  when  ur-ed  by  the  prisoner, 
the  points  had  already  been  fully  di>cus>ed  and  decided. 

of    the    leading    Kn^lish    Catholic   families  were  the 

ire  Throp nortons;  one  of  them,  Francis,  seems  to  have 

onif  time  on  tin-  ( 'ontinent,  and  to  have  been  deep  in  the 

of  all  the  nmspirators.     In  Madrid  he  met  Englefield, 

•ln>  chances  of  the  invasion;  at  Paris  he  saw 

in,  and  was  told  by  him  all  the  details  of  the  plot. 

Thro-morton,  after  returning  from  Paris,  resided  in  London, 

and  was  the  means  by  which  Mary  Stuart  communicated  with 

Mendo/a.     He  was   frequently  observed  to   be  at  Mendoza's 

he  was  watched  ;  his  house  searched,  in  it  was  found  a 

t  h»'  Catholic  conspirators,  and  plans  of  harbours  and  places 

;i  landing.      He  was  sent  to  the  Tower.     There  he  was 

1,  but  the  first  time  revealed  nothing ;  the  second  time  the 

torture  was  too  great :  he  confessed  the  whole  story  of  the  plot, 

ot'(  JUJM  •'-  invasion,  of  the  Jesuit  correspondence,  of  Mary  Stuart's 

complicity  :   In-  was  tii«-d  for  treason,  convicted,  executed. 

is  Arundel  and  Northumberland  were  at  once  arrested 
and  s.-nt   to  the  Tower,  with  Northumberland's  secretary  and 
une  of  his  servants.     There  were  said  to  be  500  Jesuits  and 
Seminal -y  lYie>ts  in  the  country.   Orders  were  issued  that  every 
under  arrest  ill  any  house  or  gaol  should  be  examined  as 
to  his  belief  in  the  Pope's  authority,  and  those  who  would  not 
take  the  oath  of  supremacy  should  be  condemned  as  traitors. 
,ny  as  should  be  thought  requisite  were  to  suffer  death; 
were  to  be  banished,  with  judgment  to  be  hanged  if 
returned  ;    others  straitly    imprisoned  where  they   could 
no  one  with  their  doctrines.     These  orders  were  imme- 
y  put  in  force;  five  priests  were  hung  at  Tyburn,  two  at 
other  executions  followed  in  different  parts  of  the  country. 
Tin-  Quern's  Government  seemed  to  be  thoroughly  aroused :  the 
h  AiiiKi^ador  was  expelled  the  realm,  Lord  Paget  made 
ape  to   I  Vance.     Those  of  the  rank  and  file  whom  Eliza- 

neither  expected  nor  received  mercy. 
The    main    plot    had    failed,    but    Elizabeth  could  still  be 

i,  that    illicit   almost   do  as  well,   and   it  was  now  ! 
ined    to    make    the    attempt   to   do   this.     The   person  | 
1    \\as  one   William  Parry :   he   had  a  few   years   be-! 
d  a   ijuanvl   \\ith  some  one    in   the   Temple,  and    had 
to  kill  him  for  this;  lie  had  been  tried,  convicted,  and 
r  ••vcution.     He  was,  however,  allowed  to  go  abroad, 
Jiam   to  become  a  Government   spy. 

\Vhen  he  got  to  Paris,  he  was  reconciled   by  the  Jesuits  to 
i  at  Milan  he  ju>titied  himself  before  the  Grand 
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Inquisitor.  With  all  the  zeal  of  a  convert,  he  wanted  to  do 
some  great  thing  for  the  faith,  and  he  either  proposed  or  it 
was  proposed  to  him  that  the  murder  of  Elizabeth  would  be 
the  best  thing  for  the  Church.  He  returned  to  Paris,  and  he 
and  Morgan,  who  resided  there,  matured  their  plan.  Parry 
pretended  religious  scruples,  and  got  the  opinion  of  various 
learned  Catholic  divines  in  support  of  his  plan.  He  was  not 
satisfied  with  these,  but  wanted  the  Pope's  direct  sanction.  If 
the  Pope  gave  that  and  absolution  beforehand,  he  would  do  it. 
He  saw  the  Nuncio  at  Paris,  who  promised  to  get  the  Pope's 
directions.  Parry's  scruples  seem  to  have  been  removed,  for 
before  the  Pope's  answer  came  he  started  for  England.  From 
his  old  position  in  England  he  could  gain  admission  to  the 
Court,  and  wrote  to  the  Queen  that  he  had  some  matters  of  im- 
portance to  mention  to  her.  It  was  just  at  the  time  of  Throg- 
morton's  confession  and  the  discovery  of  the  plot.  Parry  saw  the 
Queen,  he  could  not  make  up  his  mind,  religious  scruples  again 
intervened.  He  told  the  Queen  that  he  had  been  asked  to  kill 
her.  She  took  it  doubtfully.  He  soon  afterwards  heard  from  the 
Cardinal  de  Como  that  the  Pope  bid  him  lay  aside  his  scruples, 
and  sent  him  his  blessing,  and  an  indulgence,  and  had  also 
promised  him  not  only  a  reward  in  heaven,  but  also  a  tangible 
reward  on  earth.  Parry  again  made  up  his  mind  to  do  it,  and  went 
to  Court  for  the  purpose  ;  but,  although  one  or  two  opportunities 
offered,  he  could  not  bring  himself  to  act  when  the  time  came. 
He  then  determined  to  try  other  means  of  working  on  her,  and 
if  they  failed,  that  then  he  would  kill  her.  He  got  into  Parlia- 
ment at  the  next  election  for  the  borough  of  Queenborough. 

Meanwhile  the  murder  of  the  Prince  of  Orange  took  place, 
and  the  English  statesmen  saw  upon  what  a  slender  stay  their 
Government  depended;  their  fear  for  Elizabeth  led  them  to 
propose  and  draw  up  the  celebrated  "Bond  of  Association," 
which  is  as  follows  : 

"  Forasmuch  as  Almighty  God  has  ordained  Kings  Queens 
and  Princes  to  have  dominion  and  rule  over  all  their  subjects 
and  to  preserve  them  in  the  possession  and  observation  of  the 
true  Christian  religion  and  in  like  sort  that  all  subjects  should 
love  fear  and  obey  their  princes  to  the  utmost  of  their  power 
at  all  times  to  withstand  pursue  and  suppress  all  manner  of 
persons  that  shall  by  any  means  intend  and  attempt  anything 
dangerous  or  hurtful  to  the  honour  state  or  person  of  their 
Sovereign  Therefore  we  whose  names  are  or  shall  be  sub- 
scribed to  this  writing  being  natural  born  subjects  of  the 
realm  and  having  so  gracious  a  Lady  our  Sovereign  Elizabeth 
by  God's  ordinance  our  most  rightful  Queen  reigning  over  us 


/•'fiftieth. 


247 


these  many  years  with  ^n>at  felicity  to  our  inestimable  comfort 
niul  tindmur  lately  that  for  the  furtherance  and  advancement  of 
soiii-  ] m 'tended  title  to  the  Crown  the  life  of  our  Sovereign 
•  it  mo>t  dangerously  designed  against  we  and  every  of 
mi;  lust  to  witness  the  name  of  Almighty  God  do  volun- 
tarily and  willingly  bind  ourselves  every  one  of  us  to  the  other 
jointly  and  severally  in  the  bond  of  our  pure  and  loyal  society 
And  do  hereby  vow  and  promise  by  the  Majesty  of  Almighty 
liod  that  with  our  whole  powers  bodies  lives  and  goods  we  will 
S»TV«-  and  obey  our  Sovereign  Lady  Elizabeth  against  all  states 
dignities  and  earthly  powers  whatsoever  and  will  with  our 
joint  and  particular  force  during  our  lives  withstand  pursue 
and  offend  as  well  by  force  of  arms  as  by  all  other  means  of 
revenge  all  manner  of  persons  of  whatsoever  estate  they  be 
and  their  abettors  that  shall  attempt  any  act  or  counsel  or 
nt  to  anything  that  shall  tend  to  the  harm  of  her  Majesty's 
person  and  will  never  desist  from  all  manner  of  forcible  pursuit 
of  such  persons  to  the  utter  extermination  of  them  their  coun- 
sellors aiders  and  abettors 

"  If  any  wicked  attempt  shall  be  taken  in  hand  or  procured 
whereby  any  that  have  may  or  shall  pretend  title  to  the  throne 
by  the  untimely  death  of  Her  Majesty  may  thus  wickedly 
obtain  what  they  seek  that  the  same  may  be  avenged  we  do 
not  only  bind  ourselves  both  jointly  and  severally  never  to 
allow  accept  or  favour  any  such  pretended  successor  by  whom 
or  for  whom  any  such  detestable  act  should  be  attempted  or 
committed  as  unworthy  of  all  government  in  any  Christian 
realm  or  state  but  do  also  further  vow  and  protest  in  the 
presence  of  the  eternal  God  to  prosecute  such  person  or  persons 
to  death  with  our  joint  and  particular  force  and  to  act  the 
utmost  revenge  upon  them  that  by  any  means  we  or  any  of  us 
can  devise  and  do  for  their  utter  overthrow  and  extirpation. 

"  We  confirm  the  contents  hereof  by  our  oaths  corporally 
taken  on  the  Holy  Evangelists  with  this  express  condition  that 
no  one  of  us  shall  for  any  respect  of  persons  or  cause  or  for 
fear  or  reward  separate  ourselves  from  the  Association  or  fail 
in  the  prosecution  thereof  during  our  lives  on  pain  of  being  by 
the  rest  of  us  pros«vuted  uiid  suppressed  as  perjured  persons 
and  public  enemies  to  God  our  Queen  and  country  to  which 
punishment  and  pains  we  voluntarily  submit  ourselves  and 
v  of  us  without  benefit  of  any  colour  or  pretence1." 

It  was  necessary  the  Bond  should  be  confirmed  by  Parlia- 
ment, so  aft-T  an  interval  of  twelve  years,  a  Parliament  was 
called.  A  Bill  to  legalize  the  Bond  of  Association  was  intro- 

1  Camdeu. 
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duced1,  as  was  also  another  Bill  against  Jesuits  and  Seminary 
Priests.  On  this  last  the  House  were  almost  unanimous,  but 
Parry  rose  up  and  protested  against  it  "as  being  full  of  blood, 
confiscation,  and  despair  to  all  English  subjects."  The  House 
at  once  turned  upon  him,  he  was  committed  to  the  Serjeant-at- 
arms,  made  to  kneel  at  the  bar  and  explain  his  words.  He 
said  he  did  not  intend  to  offend,  he  only  said  what  he  thought ; 
he  would  give  his  reasons  for  it  to  the  Queen.  He  was  taken 
before  the  Council.  The  Queen  next  day  sent  a  message  to  the 
House  that  she  hoped,  on  his  admitting  his  fault,  it  would 
be  passed  over.  He  was  again  brought  to  the  Bar,  withdrew 
his  words,  and  was  allowed  to  resume  his  seat. 

Parry  meanwhile,  unfortunately  for  himself,  had  taken  one 
Edmund  Neville  into  his  confidence,  and  before  Parliament  met 
again,  Neville  accused  Parry  of  intending  to  murder  the  Queen. 
Neville  said  he  was  horrified  at  it,  but  Parry  went  on  speaking 
of  it,  and  urging  him  to  join  him.  Neville  said  he  pretended 
compliance  to  find  out  the  whole  plot,  and  when  he  had  learnt 
all  that  was  necessary,  he  determined  to  reveal  it  to  the  Council. 
Parry  was  arrested,  sent  to  the  Tower,  and  there  examined  by 
Lord  Hunsdon,  Sir  Christopher  Hatton,  and  Walsinghamj 
being  threatened  with  the  rack,  he  made  a  full  confession. 
His  seat  for  Queenborough  was  declared  vacant,  and  it  was 
proposed  in  the  House  of  Commons  that  some  new  law  should 
be  devised  for  Parry's  execution,  such  as  might  be  thought 
fittest  for  his  extraordinary  and  horrible  treason.  This  was  not 
done,  but  the  Government  determined  to  bring  Parry  to  trial 
at  once,  and  a  Special  Commission  was  nominated  to  try  him. 

The  Commission  were  Lord  Hunsdon,  Sir  Francis  Knollys, 
Sir  James  Croft,  Sir  Christopher  Hatton,  The  Lord  Chief 
Justice  Sir  Christopher  Wray,  The  Master  of  the  Rol!s,  Sir 
Gilbert  Gerrard,  The  Chief  Justice  of  the  Common  Pleas,  Sir 
Edmund  Anderson,  The  Lord  Chief  Baron  Sir  Roger  Man  wood, 
and  Sir  Thomas  Henage. 

The  indictment  was  read.  It  charged  Parry  with  con- 
spiring to  compass  not  only  to  deprive  and  depose  the  Queen 
of  her  Royal  estate,  title,  and  dignity,  but  also  to  bring 
her  to  death  and  destruction,  and  to  subvert  the  religion 
established  in  this  country;  that  he  had  besought  Gregory, 
Bishop  of  Rome,  to  give  him  absolution,  that  he  had  received 
letters  of  Cardinal  de  Como,  informing  him  that  the  Pope 
approved  of  his  purpose  and  absolved  him  of  all  his  sins,  "  and 
stirs  thee  to  proceed  with  thy  enterprise ;"  that  on  the  31st 
August,  1583,  at  St  Giles  in  the  Fields,  in  the  County  of 
1  27  Eliz.  c.  1 :  see  ante,  p.  183. 


ibeth. 


Middlesex,  In-  had  traitorously  conferred  with  Edmund  Neville 
'  ..itonms  (1.  vices,  and  asked  Neville  to  join  him 
iu  them. 

Parry  pleaded  guilty  :   on  the  plea  being  recorded,  and  the 

s  Counsel  asking  for  judgment,  Sir  Christopher  Hatton 

said  that  as  the  matter  was  of  great  importance,  that  as  "the 

"  of   the  ivalm   luid  of   late  been  very  impudently  slan- 

,  '  it  was  desirable  that  Parry's  full  confession,  Cardinal 

( 'omo's  letter,  and    Parry's  letter,  should  be  read;    the  other 

( 'oiumissioners  and  Parry  agreed  to  this  course.     Parry  desired 

•  I  it  himself,  but  was  told  it  was  the  duty  of  the  Clerk 
c£  the  ('ro\vn  to  do  so. 

Hatton  then  said,  "  Before  we  proceed  to  shew  what  he  I 
hath  confessed, — what  say  you,  Parry  ]  is  that  which  you  have  , 
omfessed  here  true,  and  did  you  confess  it  freely  and  willingly  | 
of  yourself,  or  was  there  any  extort  means  used  to  draw  it 
from  you]"  Parry  replied,  "Surely  I  made  that  confession  freely 
without  any  constraint,  and  it  is  all  true  and  more  too,  for 
th'-iv  is  no  treason  that  hath  been  since  the  first  year  of  the 
Queen  any  way  touching  religion,  saving  the  receipt  of  Agnus 
I>ei    ami    persuading   of    others,    wherein   I    have  not  much 
dealt,  and  I  have  offended  in  it.     And  I  have  also  delivered 
my  opinion  in  writing  as  to  who  ought  to  be  successor  to  the 
crown,  which  is  said  to  be  treason." 

The  Clerk  of  the  Crown  then  read  Parry's  voluntary  con- 

11  of  the  llth  and  13th  February,  made  in  the  Tower 

before  Hunsdon,  Hatton,  and  Walsingham,  as  to  his  intent  to 

murder  the  Queen.     A  letter  from  Parry  to  the  Queen,  and 

Cardinal  Como's  letter  to  Parry,  were  then  read,  and  also  a 

from  Parry  to  Burleigh  and  the  Earl  of  Leicester.     Parry 

;    for   leave    to   speak:     Hatton  told  him,   "If   you  will 

say  anything  for  the  better  opening  to  the  world  of  those  your 

foul  and  horrible  facts,  speak  on;  but  if  you  mean  to  make 

any  e \euse  of  that  which  you  have  confessed,  which  else  would 

1 n   and  do  stand  proved  against  you,  I  for  my  part 

won't  sit  to  hear  you." 

Popham,  the  Attorney-General,  asked  for  judgment.  Parry 
n.^ain  a.-ked  to  be  heard,  and  said,  "My  cause  is  rare,  singular, 
and  unnatural  :  conceived  at  Venice,  presi  n  ted  in  general  words 
to  the  Pope,  undertaken  at  Paris,  commended  and  allowed  of 
by  his  Holiness,  and  was  to  have  been  executed  in  England 
if  it  had  not  been  prevented."  He  then  began  to  excuse  him- 

Hunsdon  interrupted  him,  and  told  him  he  could  not  go 

from  what  he  had  said  :    if  lie  did  so,  how  could  he  be 
believed.'     Hatton  and    I  Illusion  then  lectured  Parry  on  the 
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enormity  of  his  crimes,  but  Parry  stuck  firmly  to  it  that, 
although  he  conspired  against  the  Queen,  he  never  meant 
actually  to  kill  her.  This  he  was  told  was  Popish  pride  and 
ostentation.  He  was  asked  why  sentence  of  death  should  not 
be  pronounced  on  him ;  he  said  he  saw  he  must  die,  because  he 
was  not  settled.  Wray  answered  him  he  did  not  know  what 
he  meant,  he  was  clearly  settled  in  Popery,  that  he  could 
not  be  a  good  subject.  After  some  further  wrangle,  sentence 
of  death  was  pronounced.  Parry  called  out,  "I  summon 
Queen  Elizabeth  to  answer  for  my  blood  before  God  "  He 
was  taken  back  to  the  Tower,  and  executed  on  the  2nd  March, 
1584,  on  Tower  Hill. 

But  the  Queen  was  not  satisfied  with  Parry's  execution. 
Morgan,  who  was  the  person  who  had  planned  the  conspiracy, 
was  in  reality  the  most  guilty ;  he  was  the  author,  Parry  only 
the  instrument.  Morgan  was  still  in  Paris,  and  the  Queen 
demanded  from  the  French  Government  that  he  should  be 
arrested  and  sent  to  England.  She  promised  not  to  put  him 
to  death,  all  she  wanted  was  to  extract  from  him  "  the  circum- 
stances of  the  practice."  Morgan  was  arrested  and  placed  in 
the  Bastille.  His  papers  were  seized  :  all  the  more  important 
he  had  destroyed,  but  the  following  letter  from  Parry  on  the 
subject  of  the  murder  was  found  : 

LONDON,  February  24,  1583-4. 

Good  Mr  MORGAN, 

I  do  most  heartily  thank  you  for  your  friendly  letter 
of  the  6th,  and  am  glad  that  by  your  and  my  dear  friend 
Mr  Charles  Paget  Chample  I  may  so  safely  send  to  you.  I 
have  not  been  careless  of  the  debt  undertaken,  but  being 
meanly  satisfied  before  my  departure  from  Paris,  I  laboured 
by  conference  with  a  singular  man  on  this  side,  to  be  fully 
informed  what  might  be  done  in  that  case  for  the  common 
good.  I  was  very  learnedly  and  substantially,  in  reason,  policy, 
and  divinity,  overruled  and  assured  it  ought  not  to  fall  into  the 
thought  of  a  good  Christian.  The  difficulties  besides  are 
many,  and  in  this  vigilant  time  full  of  despair.  The  service, 
you  know,  did  never  have  your  hand  and  mine,  and  may 
therefore  with  more  ease  and  less  offence  be  concealed  and 
suppressed.  I  am  out  of  doubt  that  the  divine  with  whom  I 
had  conference  in  Paris  by  your  appointment  is  secret  and 
honest.  If  you  will  travail  to  satisfy  the  greatest  and  to  retain 
my  better  sort  of  friends  in  good  opinion  of  me,  I  shall  hold 
it  for  a  singular  pleasure,  and  if  you  can  use  me  in  any  other 
possible  service  on  this  side  for  you  and  yours,  be  bold  and 
assured  of  me.  I  have  not  been  careless  of  the  Lord  Paget 


Sol 


an<l  his  brother.  Neither  do  I  yet,  notwithstanding  tin-  \<m- 
clain.it  ion,  see  any  great  cause  why  they  should  be  hasty  or 
o\. -i -f<>i -\\.-inl  in  seeking  or  embracing  foreign  entertainment.  I 
find  t!n>  QuriMi  very  calm,  and  heard  that  she  termed  some,  cor- 
in<  >i  ants,  for  their  greediness  in  seeking  men's  livings.  Mr  Charles 
Arundrl  is  condemned  to  have  dealt  unthankfully  with  the 
Qurrn,  unkindly  with  his  friends,  and  unwisely  with  himself. 
1  writ«i  thus  much  of  this  to  you  to  the  intent  you  may 
make  them  privy  to  it,  for  I  know  you  do  honour  and  love 
thrm  all. 

Read  and  Burn.  W.  PARRY. 


This  letter  was  handed  over  to  the 

It  did  not  satisfy  Elizabeth.  The  French  Government  offered  to 
try  Morgan,  and  if  convicted,  punish  him.  That  also  did  not 
suit  the  Queen  :  she  did  not  want  his  punishment  so  much  as  his 
secrets.  The  French  Government  were  afraid  to  give  him  up, 
as  he  might  under  the  rack  compromise  them  and  Mary  Stuart. 
The  Queen  dispatched  two  furious  letters  to  the  King  of  France 
and  Catherine  de  Medici,  and  sent  over  Sir  Thomas  Wade  to 
bring  Morgan  back.  The  French  court  refused.  He  promised 
to  keep  Morgan  in  prison,  but  the  Nuncio  and  Guise  interfered 
in  Morgan's  behalf,  and  the  Due  d'Aumale  waylaid  Wade  near 
A  minis  to  set  Morgan  at  liberty  if  he  was  in  his  company;  not 
finding  him,  he  contented  himself  with  giving  Wade  a  severe 
beating. 

The  Earl  of  Arundel  was  arrested  as  he  was  trying  to  leave 
England,  and  sent  to  the  Tower. 

Lord  Northumberland,  who  had  been  previously  arrested, 
was  found  dead  in  his  bed  in  the  Tower,  shot  with  three  balls 
in  his  heart,  and  the  pistol  on  the  floor.  The  Catholic  party 
alleged  he  had  been  murdered,  and  the  Government  were  most 
anxious  to  disprove  this  charge;  accordingly  on  23rd  June, 
1585,  the  Chancellor,  Sir  Thomas  Bromley,  Lord  Burleigh, 
the  Lord  Treasurer,  the  Earls  of  Shrewsbury,  Derby,  and 
Leicester,  Lords  Howard  of  Effingham  and  Hunsdon,  Sir 
Francis  Knollys,  Sir  James  Croft,  Sir  Christopher  Hatton, 
the  Lord  Chief  Justice  Wray,  the  Lord  Chief  Baron  Man  wood, 
and  the  Master  of  the  Rolls  assembled  in  the  Star  Chamber, 
with  a  very  great  audience  of  Knights,  Squires,  and  men  of 
quality  ;  the  Chancellor  related  the  proceedings  taken  as  to 
Lord  Northumberland,  and  how  he  had  murdered  himself,  and 
the  result  of  the  inquest  upon  him  by  the  Coroner  for  the  City 
of  London.  What  his  real  fate  was  is,  and  ever  will  be,  a 
mystery ;  the  belief  at  the  time  was  that  he  was  murdered,  and 
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that  belief  gained  strength  from  the  care  with  which  the 
Government  tried  to  disprove  it. 

With  Northumberland's  death  the  great  Jesuit  plot  prac- 
tically came  to  an  end.  It  had  failed  more  by  the  force  of 
circumstances  than  from  the  opposition  of  the  Queen's  Govern- 
ment or  the  want  of  management  by  the  conspirators.  The 
stars  in  their  courses  fought  for  Elizabeth. 

The  number  of  Catholics  who  were  put  to  death  under 
Elizabeth's  Government  is  differently  stated  by  various  writers. 
It  would  seem  to  be  about  200,  15  for  denying  the  Queen's 
supremacy,  126  for  exercising  their  ministry  as  Catholic  priests, 
the  rest  for  being  reconciled  to  the  Catholic  Church.  This 
list  does  not  take  into  account  those  who,  though  not  actually 
executed,  died  in  prison  from  the  severity  of  the  treatment  or 
from  the  torture  which  they  underwent.  The  sufferings  of 
those  that  were  executed  were  very  real  :  the  English  sentence 
for  treason  was  carried  out  in  all  its  cruel  details.  This  is  ad- 
mitted by  Lord  Bacon  in  a  reply  to  a  libel  on  Lord  Burleigh  as 
to  the  cruelty  of  the  executions ;  he  does  not  attempt  to  deny 
the  disembowelling  of  Catholics,  but  says  it  is  less  cruel  than 
"the  wheel,  or  forcipation,  or  even  simple  burning." 

The  BalUngton  Plot. 

The  various  plots  that  had  been  formed  to  overthrow  Eliza- 
beth having  failed,  and  Mary  Stuart  being  still  suspected  of 
hatching  new  treasons,  Elizabeth's  Ministers  in  their  turn 
determined  to  meet  treason  by  treason,  and  to  plot  against 
Mary. 

Walsingham  (whose  spies  existed  everywhere,  and  included 
even  Priests  wlio  betrayed  to  him  what  they  had  learnt  under 
the  seal  of  confession)  took  into  his  employment  a  man  named 
Gilbert  Gifford,  a  Jesuit.  Gifford's  father  was  imprisoned  as  a 
recusant,  his  one  brother  was  a  priest  at  Rheims,  the  other  in 
the  Body-guard.  Gilbert  was  a  friend  and  the  trusted  agent  of 
Morgan. 

Mary  was  under  close  restraint  at  Tutbury,  so  close  that, 
under  the  watchful  care  of  Sir  Amyas  Paulet,  all  communi- 
cation with  her  was  difficult.  Walsingham  determined  to  have 
her  removed  to  Chartley,  a  place  that  Gifford  knew  well  as  it 
adjoined  his  home,  and  where  he  would  be  able  surreptitiously 
to  communicate  with  her.  As  soon  as  she  was  at  Chartley, 
she  got  a  letter  from  Morgan  in  a  box  placed  in  the  barrel  of 
beer  with  which  the  Queen  was  supplied.  Phillips,  Walsing- 
ham's  secretary,  bribed  the  brewer  to  carry  the  letter  :  Mary 
bribed  the  brewer  for  bringing  it,  and  he  soon  began  to  find 
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\\.-is  :i  prolitaUe  customer.      Phillips  wmt  to  reside 

rtl.-y,  an. I  liy  tin-  aid  of  the  bn-wrr,  was  able  to  copy  all 

tin-    l-'t  !••!•>  that    Mary   received   or  sent.      The   first  letter    WMS 

an   introduction  by  Morgan  to  Mary  of  Gitfbrd,  and  so  useful 

did  (litl'ord  prove  that  he  induced  Mary  to  give  him  a  pension. 

(Jirtbrd   arranged  with  a  series  of  Catholic  gentlemen  living 

l.i  «t  \vt-e  1 1    Burton   and   London    to   forward  Mary's  letters  to 

London    to   the  Jesuit  agents  there.     The  brewer  left  them 

with  the  one  residing  near  Burton;  he  passed  them  on  to  the 

and    so   they    went    to    their   destination.       All    these 

and  their  replies  however  first  passed  through  Phillips' 

and  were  copied     Gifford  having  established  this  means 

of  communication,  wont  abroad  to  Morgan,  and  persuaded  him 

to  u^e  a  new  set  of  ciphers  for  the  correspondence,  the  key  to 

which  Gifford  promised  to  take  to  Mary ;  he  did  so,  but  gave  it 

tirM    to  Walsingham.     The  Government  had  now  the  whole 

conspiracy  at  their  mercy:  nothing  passed  between  the  Catholics 

abroad  and  Mary  that  Walsingham  did  not  see,  and  it  is  by  no 

>  certain  that  the  Government  did  not  use  their  advan- 

t.-i-,'e  to  urge  the  Catholics  into  treason.     At  first  Government 

did  not  learn  much,  they  only  learnt  that  which  they  knew 

!>• -fore,    that   the  Catholic   powers  abroad  were  divided,   and 

could  not  agree  on  joint  action. 

But  while  the  Queen  of  Scots  and  her  friends  were  de- 
spairing of  aid  from  abroad,  they  thought  that  something  might 
be  attempted  at  home.  Ballard,  a  Jesuit,  had  travelled  through 
England,  and  considered  that  the  Catholics  were  ready  to  rise 
provided  Elizabeth  was  killed,  and  he  endeavoured  to  form  a 
party  to  raise  a  rebellion,  the  first  overt  act  of  which  would 
be  Elizabeth's  murder.  He  succeeded  in  inducing  six  persons 
about  the  Court,  all  men  of  good  family,  and  who  had  access  to 
the  Queen,  to  enter  into  an  engagement  to  kill  her,  Cecil, 
WaUinirham,  Hunsdon,  and  Knowles.  This  was  to  be  done 
11  as  all  was  ready  for  the  rescue  of  the  Queen  of  Scots, 
and  a  Spanish  invasion. 

Ballard  got  hold  of  Babbington  and  induced  him  to  join 
the  plot,  and  Babbington  enlisted  in  the  conspiracy  Tilney, 
one  of  the  gentlemen  pensioners:  Abington,  son  of  the  under 
•nvr:  Jones,  son  of  the  Master  of  the  Wardrobe:  Dunn, 
who  was  in  the  First-Fruits  otfice  :  Barnewall,  an  Irishman 
on  a  visit  to  the  Court:  Savage,  an  old  soldier  of  Parma's: 
Chidiock  Tichborne,  Edward  Charnock,  Lord  Windsor's  brother 
1  Mi i mnd,  Sir  Thomas  Gerrard,  and  Thomas  Salisbury. 

K-illanl  coimnunv.it. 'd  with   .M«  nd^/.a,  and  through  him  to 
Philip,  and  1'hilip,  a.s  far  as  words  could  go,  gave  the  scheme 
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his  hearty  support.  Ballard  told  all  that  had  been  done  to 
Charles  Paget  and  Morgan,  and  Morgan  introduced  Ballard  to 
Gifford  as  a  trustworthy  agent,  and  a  person  through  whom  Mary 
could  be  communicated  with.  Morgan,  though  he  introduced 
Babbington  to  Mary,  advised  her  to  have  nothing  to  do  with 
Ballard,  saying  if  Ballard  and  his  friends  were  discovered,  they 
might  by  torture  be  induced  to  mention  Mary's  name. 

That  Mary  knew  that  a  conspiracy  was  going  on,  there  can 
be  no  doubt:  that  she  knew  the  object  of  it  was  to  deprive 
Elizabeth  of  the  crown  is  equally  clear,  and  that  she  most  likely 
suspected  that  it  would  not  end  in  a  mere  loss  of  the  crown  ;  but 
there  is  no  evidence  to  prove  Mary  knew  the  details  of  the  plot, 
and  that  the  rebellion  was  to  be  inaugurated  by  the  murder  of 
Elizabeth.  Every  letter  to  Mary  passed  by  the  way  Gifford 
had  established,  and  thus  the  Government  became  aware  of 
all  the  details  of  the  conspiracy.  Ballard  communicated  the 
matter  to  Gifford,  saying  he  must  obtain  the  Queen  of  Scots' 
hand  and  seal  to  allow  of  all  that  must  be  practised  for  her. 
Gifford  went  at  once  to  Walsingham,  and  warrants  were  issued 
for  the  arrest  of  Ballard  and  Babbington.  Babbington  wrote 
to  Mary,  giving  details  of  the  plot.  Mary  answered,  approving 
of  the  scheme.  The  genuineness  of  this  answer  is  not  above 
suspicion,  and  there  is  also  some  doubt  as  to  whether  the  whole 
scheme  was  not  got  up  by  Walsingham's  agents  to  tempt  Mary  to 
join  in  a  plot  that  would  end  in  her  ruin.  Upon  the  question 
of  the  genuineness  of  the  letter  to  Babbington  there  is  much 
to  be  said  on  both  sides.  On  it  the  question  of  the  legal  as 
opposed  to  the  political  justice  of  Mary  Stuart's  death  turns. 
It  is  quite  possible  that  the  letter  may  be  partly  genuine  and 
partly  forged ;  that  Phillips  made  additions  to  the  letter  to 
compromise  Mary.  Against  its  genuineness  is  the  fact  that  the 
original  letter  was  not  forthcoming. 

The  conspirators  seem  to  have  been  certain  of  success; 
they  had  their  picture,  taken  in  a  group  as  the  deliverers  of 
their  country.  Babbington  was  to  go  abroad  and  complete  the 
final  arrangements,  and  while  waiting  for  his  passport,  he  and 
his  friends  spent  their  time  in  feasting.  But  they  found  that  a 
servant  of  Ballard's  who  knew  more  than  they  liked  was  really 
in  the  pay  of  the  Government.  Babbington  then  sent  to  offer 
to  make  a  confession.  Ballard  was  arrested  as  Capt.  Fortescue 
for  being  a  seminary  priest.  Elizabeth,  to  get  further  infor- 
mation, suggested  that  a  letter  in  cipher  should  be  sent  to 
Ballard,  so  as  to  get  a  reply  from  him  which  might  reveal 
something,  a  form  of  treachery  that  makes  us  more  ready  to 
believe  that  treachery  was  practised  to  the  Queen  of  Scots. 
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thought  the  torture  was  the  best  mode  of  extracting 
•  iJallard  was  tortured. 

Babbington  told  Savage  of  Ballard's  arrest,  Savage  there- 
upon proposed  to  go  and  kill  the  Queen  at  once,  but  this  plan 
di<l  not  succeed;  the  conspirators  seeing  they  were  watched, 
tied  :  and  a  proclamation  was  issued  declaring  them  all  traitors. 
Sn i !••  \v. TO.  arrested  in  the  neighbourhood  of  London,  some 
in  the  country.  Kdmund  Windsor  and  Sir  Thomas  Gerrard 
>\ere  the  only  two  who  were  able  to  escape. 

Savage  confessed  the  whole  matter :  that  Ballard  and 
P>ahbini:ton  had  selected  six  men  to  kill  Elizabeth — himself, 
Salisbury,  Tichborne,  Barnewall,  Abington,  and  Tilney. 

Steps  were  taken  to  secure  Mary.  She  was  taken  out 
hunting  by  Sir  Amyas  Paulet.  On  the  road  she  was  met  by 
a  party  of  horse  who  arrested  her  two  secretaries,  Nau  and 
Curie,  for  treason,  and  went  on  to  Chartley  and  seized  all  her 
pa  PITS.  These  were  all  sent  to  London,  and  the  Government 
were  now  in  possession  of  all  that  they  would  ever  get  to  prove 
Mary  Stuart's  guilt  or  innocence.  Mary  was  kept  at  Tixall 
for  a  fortnight  while  the  search  was  going  on  ;  when  she  came 
hack  to  Chartley,  she  found  the  Government  had  made  a  clean 
sweep,  and  all  her  letters,  papers,  ciphers,  were  in  her  ene- 
inif>  hands.  In  a  spirit  that  was  worthy  of  her  conduct, 
Kli/.abeth  wrote  to  Mary,  saying  if  she  would  confess  and  ask 
for  forgiveness,  her  offence  should  be  overlooked;  but  Mary 
was  too  wary  to  fall  into  the  trap.  If  she  was  guilty,  it  was 
for  the  Queen  to  prove  it.  She  denied  any  guilt:  the  Queen 
had  all  her  papers,  and  the  reports  of  the  Government  spies, 
let  her  do  her  worst  and  prove  it.  Mary  was  meanwhile  sent 
to  Fotheringay  to  await  her  fate ;  the  Government  commenced 
to  get  up  their  evidence  against  the  other  conspirators.  Day 
after  day  they  were  occupied  with  examinations,  tortures,  de- 
posit ions,  and  confessions,  at  last  they  considered  they  had 
obtained  enough  to  put  the  conspirators  on  their  trial,  and  on 
the  13th  September  nominated  a  Special  Commission,  consist- 
ing of  Lord  Cobham,  Lord  Buckhurst,  Sir  Francis  Knollys,  Sir 
.lam.  s  Croft,  Sir  Christopher  Hatton,  Sir  Francis  Walsingham, 
the-  Lord  Chief  Justice  Sir  Christopher  Wray,  the  Lord  Chief 
•Justice  of  the  Common  Pleas,  Sir  Edmund  Anderson,  the  Lord 
Chief  Baron  Manwood,  Messrs  Dale  and  Rugby,  Sergeant 
Fleet  wood  the  Recorder,  Messrs  Bosgrave,  Randall,  Cook,  and 
"W  rat  he.  The  Commissioners  directed  a  warrant  to  the  Lieu- 
tenant of  the  Tower,  directing  him  to  have  the  bodies  of 
P»abbini;ton,  Tiehborne,  Salisbury,  Barnewall,  Savage,  Dunn, 
and  Ballard  before  the  Commission  at  Westminster  on  the  15th 
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September;  the  Lieutenant  made  a  return  that  the  prisoners 
were  committed  to  his  custody  by  command  of  the  Council  to 
be  safely  kept. 

The  Counsel  for  the  Crown,  on  being  asked  what  order  they 
would  have  the  prisoners  arraigned  in,  said  they  would  take 
Savage  first.  Savage  was  then  set  at  the  Bar,  and  indicted : 
"  That  William  Gilford  maliciously  moved  him  at  Rheims,  in 
the  Country  of  Champaigne,  traitorously  and  wickedly  to  kill 
and  murder  the  Queen's  most  excellent  Majesty,  his  liege  sove- 
reign and  natural  prince,  affirming  to  the  said  Savage  that  the 
killing  of  Her  Majesty  was  an  action  lawful,  honourable,  and 
meritorious,  and  that  thereupon  the  said  John  Savage  did 
traitorously  agree,  conspire,  and  swear  to  murder  the  Queen's 
most  excellent  Majesty,  his  liege  sovereign  and  natural  prince. 
And  afterwards,  on  the  1st  April,  1586,  at  St  Giles-in-the- 
Fields,  in  the  County  of  Middlesex,  did  falsely  conspire  to 
murder  her  Majesty,  to  disinherit  her  of  her  Kingdom,  to  stir 
up  sedition  in  the  realm,  and  to  subvert  the  true  Christian 
religion,  and  that  to  perform  this  malicious  practice,  devised 
with  John  Ballard  how  to  bring  the  same  to  pass ;  and  after- 
wards, on  the  last  day  of  May,  did  receive  letters  from  Morgan, 
William  Gifford,  and  Gilbert  Gifford,  whereby  they  did  per- 
suade and  provoke  Savage  to  execute  and  fulfil  his  said  purpose 
and  determination." 

Savage,  in  reply  to  the  question  whether  he  was  guilty  or 
not  guilty,  said  :  "For  conspiring  at  St  Giles,  I  am  guilty:  that 
I  received  letters  whereby  they  did  provoke  me  to  kill  her 
Majesty,  I  am  guilty  :  that  I  did  assent  to  kill  her  Majesty,  I 
am  not  guilty." 

Anderson  told  him  that  it  did  not  matter  if  he  conspired 
at  St  Giles  or  not,  but  did  he  conspire  at  all  1  that  he  must  say 
Guilty  or  Not  Guilty,  "for  so  hath  the  Law  ordained  every  one 
to  answer,  and  if  thou  answer  not  so,  thou  refusest  to  be 
tried  by  the  Law,  and  so  shalt  be  the  causer  of  thine  own 
death." 

Manwood  added,  "Whosoever  refuseth  to  answer  directly, 
the  Law  pronounces  grievous  punishment  to  such,  and  they  are 
murderers  of  themselves,  which  is  abominable  before  God." 

Hatton  also  told  the  prisoner  he  must  either  confess  the 
indictment  generally  or  deny  it  generally,  wherefore  delay  not 
the  time. 

Thus  exhorted,  Savage  pleaded  guilty. 

The  Counsel  for  the  Crown  then  said,  "  Though  we  can  ask 
for  judgment  at  once,  that  all  hearers  might  be  satisfied  they 
asked  leave  to  read  Savage's  confession."  Leave  being  granted, 


ibeth. 


.   t nkeii    before    the  Chancellor,    IP 
iiainberlain,  and  Secretary,  was  read. 

Sir  .John  1'opham.  tho  Attorney -General,  then  said:  "Now 
I  lioj>e  is  Savage's  imlietment  sufficiently  and  fully  proved." 

Sir  ( 'hristopher  Hatton  asked  the  prisoner,  "Was  not  all  this 
willingly  and  voluntarily  confessed  by  thee,  without  menacing, 
without  torture,  without  offer  of  any  torture]"  Savage  said, 

. 

The  Court  was  then  adjourned  to  the  next  day,  when 
Ballard,  Babbington,  Savage,  Barnewall,  Tichborne,  Salisbury, 
and  I  hum  were  placed  at  the  bar  and  arraigned.  The  indict- 
ment was  in  substance  the  same  as  that  against  Savage,  but  it 
alleged  the  various  overt  acts  with  far  greater  particularity. 
I >al lard,  ou  being  asked  if  he  was  guilty  or  not  guilty,  said: 
"That  L  practised  to  deliver  the  Queen  of  Scots,  I  am  guilty; 
that  1  went  about  to  change  the  religion,  I  am  guilty;  that  I 
intended  to  slay  her  Majesty,  I  am  not  guilty." 

He  was  told  he  must  answer  directly:  he  said,  "I  answer 
as  my  case  is."  He  was  pressed  to  plead  guilty  or  not  guilty, 
ami  Hatton  told  him  that  "under  his  own  hand  all  things  were 
-ed,  therefore  now  it  is  much  vanity  to  stand  vain- 
gloriously  on  denying  it."  Ballard  then  pleaded  guilty.  Bab- 
bington  after  a  little  pressure  pleaded  guilty,  as  did  Savage 
ami  Kirnewall.  Tichborne  refused  to  plead  guilty  generally  : 
lie  said,  "What  I  am  guilty  of  I  plead  guilty,  I  will  confess  no 
more."  Dunn,  after  being  reproached  by  Hatton,  who  said, 
"Wretch,  wretch,  thy  conscience  and  own  confession  shew  that 
thou  art  guilty,"  pleaded  guilty,  as  did  Salisbury ;  and  Tichborne, 
after  a  little  discussion,  withdrew  his  plea  and  pleaded  guilty. 

As  in  Savage's  case,  their  confessions  were  read,  and  also 
•fcbbington'B  letter  to  Mary ;  they  were  then  asked  what  they 
had  to  say  why  sentence  should  not  be  passed.  Hatton  and 
Ballard  had  a  discussion,  in  which  Hatton  said  at  last, 
"Ballard,  you  must  say  more,  and  shall  say  more,  for  you  must 
not  commit  high  treasons  and  then  huddle  them  up  :  but  is  this 
thy  R« 'li-io  Catholica1?  nay  rather,  it  is  Diabolica."  Barnewall 
declared  all  he  had  done  was  for  conscience  sake.  Hatton 
answered  him,  "Then  wouldest  thou  have  killed  the  Queen  for 
coax  imce  ?  Fie  on  such  a  conscience." 

The  Attorney-General,  Pophain,  declared  the  sum  of  their 
MS,  ending  with  the  statement  that  priests  had  continu- 
ally been  the  beginning  of  all  the  treason  committed  against 
her  Majesty;  and  to  prove  it  went  through  all  the  rebellions, 
U-u'iimim;  with  that  of  the  Northern  Earls  to  those  at  tho 
nt  time. 
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Hatton  then  made  "an  excellent  good  speech,"  shewing 
how  all  treasons  proceeded  from  wicked  priests,  the  ministers 
of  the  Pope,  and  added  that  he  did  not  think  that  Parlia- 
ment had  sufficiently  provided  against  Jesuit  priests  and  semi- 
naries. 

The  Lord  Chief  Justice  Anderson  then  pronounced  sentence, 
abhorring  the  abomination  of  Jesuits  and  seminaries. 

The  next  day  Abington,  Tilney,  Jones,  Travers,  Charnock, 
Bellamy,  and  Gage,  and  Elizabeth  Bellamy,  were  placed  at  the 
bar,  charged  with  treason.  The  Lieutenant  of  the  Tower  in- 
formed the  Court  that  the  woman's  name  was  Catherine,  not 
Elizabeth,  and  she  was  ordered  to  stand  down.  The  Clerk  of 
the  Crown  then  read  the  indictment  against  the  others,  which 
was  practically  the  same  as  that  against  the  former  prisoners, 
except  that  part  against  Bellamy  and  Gage,  who  were  charged 
that,  knowing  the  others  to  be  traitors,  they  received  and 
aided  them. 

They  all  pleaded  not  guilty.  A  Jury  were  sworn :  the  pri- 
soners were  asked  if  they  had  any  challenges  to  make :  they 
said  no.  Gage  and  Bellamy  were  sent  down,  and  the  Crown 
proceeded  with  Abington's  case. 

He  asked  for  paper  to  make  notes.  It  was  refused,  Hatton 
saying,  "When  you  hear  anything  you  are  desirous  to  answer, 
you  shall  speak  an  answer  at  full,  which  is  better  than  writing 
tables." 

Serjeant  Puckering  opened  the  case  for  the  Crown. 

The  Attorney-General,  Popham,  then  said,  "Abington,  when 
first  examined,  denied  he  knew  Ballard;  that  we  shall  prove  to 
be  false."  He  then  read  his  examination.  Abington  denied 
the  attempt  on  the  Queen,  the  delivering  of  the  Queen  of 
Scots :  he  said  that  if  the  French  invaded  the  country,  he 
would  spend  his  life  in  the  Queen's  defence.  He  confessed 
that  on  Sunday  fortnight  he  and  his  brother  slept  on  a  hay- 
mow. 

The  Solicitor-General,  Egerton,  then  said,  "Who  is  guiltless 
will  speak  truly,  the  counterfeit  must  speak  false."  Abington's 
second  examination  was  read,  when  he  was  confronted  with 
Ballard,  and  admitted  that  he  knew  him.  Babbington's  con- 
fession was  then  read,  and  also  Tilney's.  Tilney  denied  that 
his  confession  as  read  correctly  reported  what  he  said;  but 
Manwood  interposing,  said,  <k  Tilney,  you  are  too  hot,  the  evi- 
dence is  against  Abington ;  you  shall  answer  for  yourself  when 
it  comes  to  you." 

Babbington  and  Salisbury's  confessions  were  then  read,  and 
in  Babbington's  it  was  stated  that  Abington  was  one  of  the  six 


he  had  paid  to  kill  Kli/abeth.  Abington  protested  against 
this,  sayiiiLT  ho  knew  nothing  of  it. 

Tin-  Solicitor-General  read  Babbington's  letter  to  the  Queen 
its,  whieh  he  said  proved  Abington  one  of  the  six.  Abing- 
ton still  denied  it,  saying  it  was  only  Babbington's  way  to  get 
credit  with  Mary. 

The  examination  of  Foster,  an  armourer  in  Holborn,  was 
then  read  to  prove  that  Abington  bought  arms  for  his  brother, 
himself,  and  another  person. 

The  Attorney-General  then  addressed  Hatton,  and  said  : 
"Mr  Vice-Chamberlain,  you  denied  Abington  to  set  down  the 
truth  of  these  things,  thereupon  he  set  down  a  great  deal  in 
writing,  and  yesterday  he  tore  it  into  a  hundred  pieces,  and 
M  r  Lieutenant  of  the  Tower  hath  given  me  the  pieces,  and  here 
they  be." 

Hatton  observed,  "Abington,  you  be  very  obstinate,  and 
seem  indurate  in  these  treasons." 

Abington  then  spoke  in  his  defence.  He  admitted  that 
Bubbington  told  him  of  his  treason,  and  he  concealed  it,  and 
ui-Lfd  that  Babbington's  confession  was  worthless,  as  he  was 
trying  to  save  his  life  by  accusing  others.  Hatton  told  him 
that  Babbington  had  no  hope  of  life,  and  that  his  accusations 
wriv  made  voluntarily. 

Abington  urged  that,  under  the  Statute  13  Elizabeth,  to 
support  an  indictment  of  treason  two  witnesses  must  be  brought 
fact-  to  face  with  the  accused;  that  Babbington,  Savage,  and 
Ballard  being  all  condemned  traitors,  were  not  competent  wit- 
IM  >>es,  and  so  there  was  no  evidence  against  him. 

Manwood  then  told  him  he  answered  by  arguments,  not 


Anderson  said,  "True  it  is,  if  you  had  been  indicted  on  the 
Statute  of  the  1  or  13  Elizabeth,  two  witnesses  ought  to  have 
be.-u  produeed  :  but  you  stand  indicted  by  the  Common  Law 
and  the  Statute  25  Edward  III.,  which  is,  'who  shall  intend 
the  death  of  the  King,'  and  in  that  Statute  is  not  contained 
any  such  proof." 

Tilney  here  interposed,  and  said  that  the  Statute  of  25 
Edward  III.  is,  "who  shall  compass  or  imagine."  Anderson 
answered  "Very  well,  and  not  contained  to  prove  by  witnesses, 
>u  would  have  it." 

The  Solicitor-General  then  said,  "See  how  they  would 
nrijuit  themselves  for  want  of  witnesses;  and  if  it  should  be 
as  they  would  have  it,  then  could  never  any  treason  be  suffi- 
ciently proved.  The  Statute  1  Elizabeth  is  so:  the  overt  act 
must  be  proved  by  two  witnesses,  but  the  Statute  25  Edward 
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III.  is,  'Who  shall  imagine,'  how  then  can  that  be  proved  by 
honest  men,  being  a  secret  cogitation  that  lieth  in  the  minds  of 
traitors  1 " 

Abington  went  on  with  his  defence:  when  he  had  finished, 
the  Attorney -General  said  to  the  Jury,  "You  have  heard 
how  Babbington  confesseth  Abington  would  be  one  to  kill 
the  Queen,  and  you  have  heard  his  answer  thereunto." 

The  Chief  Justice  then  said  to  Abington,  "  You  had  a 
seminary  priest  in  your  house."  Abington  replied,  "He  was 
only  with  me,  not  in  my  house." 

The  Jury  were  told  to  consider  the  indictment  and  the 
answer. 

Tilney  was  tried  next ;  his  own  confession  denying  Ballard's 
acquaintance  was  first  read,  then  Ballard's,  in  which  he  admitted 
he  had  confessed  Tilney.  Tilney  asked  "How  was  confession  a 
crime?  every  one  confessed  in  Henry  Vllth's  time."  He  was 
told  the  Pope  was  the  Queen's  greatest  enemy,  and  after  some 
discussion  complained  he  was  being  prosecuted  for  his  religion. 
But  the  Attorney-General  said  it  was  only  introductory  to  his 
treason.  His  own  confession  was  then  read,  in  which  he  ad- 
mitted having  heard  treason  talked,  but  urged  that  that  was 
not  treason.  Ballard's  confession  was  read,  in  which  he 
said  he  thought  Tilney  assented  to  the  plot,  as  he  did  not 
dissent. 

Tilney  objected  that  all  this  did  not  prove  him  guilty  :  and 
after  a  little  argument,  the  Attorney-General  told  him  he  had 
"  said  enough,  if  we  had  no  further  evidence  against  you."  On 
Tilney  asking  "How  so1?"  he  was  told,  because  "You  have 
confessed  high  treason."  This  he  stoutly  denied  ;  he  was  then 
told  Babbington  had  voluntarily  confessed.  Anderson  added 
he  was  clearly  an  accessory,  and  told  the  Jury  to  consider-  their 
verdict. 

Jones  was  next  tried ;  his  confession  was  read,  in  which  he 
admitted  that  on  Babbington's  arrest  he  lent  Salisbury  a  horse 
to  aid  his  escape.  This  Jones  admitted  in  Court. 

Travers  was  then  tried. 

Salisbury  and  Culey's  confessions  were  read  against  him,  in 
which  it  was  said  that  Travers  was  about  to  flee  to  Ireland ; 
this  Travers  admitted,  but  said  it  was  because  he  was  a  Ca- 
tholic, and  expected  to  be  troubled  for  his  religion  and  con- 
science. 

The  Solicitor-General  thereupon  said,  "Nay,  Travers,  thou 
didst  flee  for  treason." 

Travers's  own  examination  was  then  read,  in  which  he 
denied  more  than  a  casual  acquaintance  with  Ballard,  said  that 


ibeth. 


h«-    ha<l    known   Savage   in  the    Spanish  camp,  that  Savage's 
bravery  would  betray  all  their  matters. 

Charnock  came  next:  he  admitted  that  Ballard  acquainted 
him  witli  the  treason;  that  he  sounded  Savage,  who  said  he 
was  not  his  own  man. 

Babbington's,  Ballard's,  and  his  own  confession  were 
read :  Charnock  admitted  that  he  lent  Savage  clothes  to  es- 
cape in,  and  that  he  himself  absconded.  Charnock  said  that 
in  fleeing  with  a  friend  he  only  performed  a  friend's  part. 
11  at  ton  told  him  that  to  perform  his  friendship,  he  had  broken 
his  allegiance  to  his  sovereign. 

This  Charnock  admitted. 

The  Jury  were  then  directed  to  go  and  consider  their  ver- 
dict against  these  five  prisoners,  and  were  removed  to  a  house 
near  and  locked  up. 

Gage  was  then  put  on  his  trial.  It  was  alleged  that,  knowing 
Ballard  to  be  a  priest,  he  gave  him  lodgings :  that  when  the 
plot  was  discovered  he  lent  Savage  a  horse,  and  Babbington 
clot  lies  to  escape  in,  that  he  lodged  Ballard,  that  he  fled  and 
lodu'i-d  in  a  barn.  Charnock's  confession  was  also  read.  Man- 
wood  asked  him  wherefore  he  fled  into  the  woods  1  Gage 
answered  stoutly  and  fiercely,  For  company. 

Bellamy  came  last;  he  admitted  that  he  had  heard  that 
Babbington,  Barnewall,  and  Dunn  had  conspired  against  the 
Queen,  that  he  knew  they  were  hiding  in  the  woods,  that  he 
gave  them  meat  and  lodged  them  in  his  house :  that  on  the 
officera  coming  to  arrest  them,  he  denied  that  he  knew  where 
they  were,  though  they  were  at  that  time  actually  in  his 
house. 

He  spoke  very  little  for  himself,  seeming  to  be  "a  very 
clownish,  blunt,  wilful,  and  obstinate  Papist." 

The  Jury,  in  Gage  and  Bellamy's  case,  were  then  told  to 
retire  to  consider  their  verdict.  The  first  Jury  had  agreed, 
and  came  into  court  finding  all  the  five  guilty.  The  second 
Jury  returned  and  found  Gage  and  Bellamy  guilty. 

The  Queen's  Sergeant,  Puckering,  then  prayed  for  judgment 
of  death  against  the  prisoners. 

On  being  asked  what  they  had  to  say  why  sentence  of  death 
should  not  be  pronounced ;  they  asked  for  mercy,  but  were  told 
it  was  useless  to  expect  it,  that  their  debts  might  be  paid. 
Charnock  was  asked  how  much  his  debts  were,  and  Hatton, 
on  being  told  they  were  only  six  angels,  promised  they  should 
l>«-  paid.  Sentence  of  death  was  then  pronounced,  and  on  the 
20th  and  21st  September,  they  were  executed  at  St  Giles-in- 
t  lit --Fields.  In  the  cases  of  those  first  convicted,  the  terrible 
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details  of  the  sentence  were  literally  carried  out,  and  each  had 
in  turn  to  see  the  mutilation  of  his  friend. 

Of  their  guilt  there  can  be  no  moral  doubt,  but,  with 
regard  to  those  that  were  tried,  no  trials  could  possibly 
have  been  unfairer.  No  evidence  such  as  would  be  admitted 
now-a-days  was  produced  against  them,  and  every  means  were 
taken  by  the  Court  and  the  Counsel  for  the  Crown  to  prejudice 
the  Jury  against  them.  Gage  and  Bellamy  are  good  examples 
of  the  rule  that  in  treason  there  are  no  accessories,  as  all  the 
evidence  against  them  went  to  shew  that  they  only  aided  the 
others  after  the  plot  was  found  out. 

The  question  remained,  what  was  to  be  done  with  Mary? 
She  was  still  by  law  a  reigning  Sovereign.  Up  to  that  time  in 
England  no  Sovereign  had  been  brought  to  trial  for  an  offence, 
and  if  her  trial  was  resolved  on,  by  whom  and  before  whom 
could  she  be  tried?  After  much  debate,  it  was  resolved  by  the 
Government  to  hold  an  enquiry  into  the  conduct  of  the  Queen 
of  Scots,  and  a  Special  Commission  was  issued  to  the  Arch- 
bishop of  Canterbury,  the  Lord  Chancellor,  Sir  Thomas  Bromley, 
Lord  Burleigh,  Marquis  of  Winchester,  Earls  of  Oxford,  Shrews- 
bury, Kent,  Derby,  Worcester,  Rutland,  Warwick,  Pembroke, 
Leicester,  and  Lincoln,  Viscount  Montague,  Lords  Howard, 
Hunsdon,  Abergavenny,  Zouch,  Morley,  Cobham,  Stafford,  Grey 
of  Wilton,  Lumley,  Stourton,  Sandes,  Wentworth,  Mordant, 
St  John  of  Bletso,  Buckhurst,  Compton,  and  Cheiney,  Sir  Francis 
Knolles,  Sir  James  Croft,  Sir  Christopher  Hatton,  Sir  Francis 
Walsingham,  William  Davison,  Sir  Ralph  Sadler,  Sir  Walter 
Mildmay,  Sir  Amyas  Paulet,  John  Wolley,  the  Lord  Chief 
Justice  of  the  Common  Pleas,  Sir  Christopher  Wray,  the  Lord 
Chief  Justice  Anderson,  the  Lord  Chief  Baron  Manwood,  and 
Gaudy  and  Periam,  Judges;  reciting:  "Whereas  since  the  end 
of  the  Session  of  Parliament  namely  from  the  1st  day  of  June 
in  the  27th  year  of  our  reign  divers  matters  have  been  com- 
passed and  imagined  tending  to  the  hurt  of  our  Royal  person  as 
well  by  Mary  daughter  and  heir  of  James  V.  King  of  Scots  and 
commonly  called  Queen  of  Scots  and  Dowager  of  France  pre- 
tending title  to  the  Crown  of  the  realm  of  England  as  by  divers 
other  persons  cum  scientia  in  English  with  the  privity  of  the 
same  Mary  as  we  are  given  to  understand  And  whereas  we 
do  intend  and  determine  that  the  Act  aforesaid  be  in  all  and 
every  part  thereof  duly  and  effectually  executed  according  to 
the  tenor  of  the  same  and  that  all  offences  aforesaid  in  the  Act 
above  said  mentioned  as  aforesaid  and  the  circumstances  of  the 
same  be  examined  and  sentence  and  judgment  thereupon  given 
according  to  the  tenor  and  effect  of  the  said  Act :  To  you  and 
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tin-  irre.-iter  part  of  you  we  do  give  full  and  absolute  power 
faculty  and  authority  according  to  the  tenor  of  the  said  Act 

.mine  all  and  singular  matters  compassed  and  imagined 
tending  to  the  hurt  of  our  royal  person  as  well  by  the  aforesaid 
Mary  as  by  any  other  person  or  persons  whatsoever  cum  scientia 

Jish  with  the  privity  of  the  same  Mary  and  all  circum- 
"f  the  same  all  other  offences  abovesaid  in  the  Act 

aid  as  aforesaid  mentioned  whatsoever  and  all  circum- 
stances of  the  same  and  every  of  them.  And  thereupon  ac- 
cording to  the  tenor  of  the  Act  aforesaid  to  give  sentence  or 
juiliriiH-nt  as  upon  good  proof  matters  shall  appear  unto  you 
ami  therefore  we  do  command  you  that  you  do  at  certain  clays 
and  places  which  you  or  the  greater  part  of  you  shall  thereunto 
fun-appoint  diligently  proceed  upon  the  premises  in  form  afore- 

It  will  be  seen  that  the  difficulties  in  the  case  were  fully 
admitted;  the  proceedings  are  based  solely  upon  the  Statute 
27  Elizabeth  c.  1 '.  Mary's  title  as  sovereign  is  admitted.  No 
irnu  ral  jurisdiction  over  her,  no  general  liability  on  her  part  to 
the  English  Law  is  asserted ;  it  was  an  exceptional  case,  dealt 
with  under  exceptional  legislation.  The  general  question  was 
left  untouched,  and,  as  Mr  Hal  lam  points  out,  the  Commission 
was  j»erfectly  legal  under  the  recent  Statute  *.  In  considering 
the  proceedings  against  Mary,  this  fact  that  they  were  excep- 
tional proceedings  under  a  special  Statute  must  never  be  lost 
sight  of. 

On  the  28th  September  1586,  a  preliminary  meeting  of  the 
Commissioners  was  held  at  Windsor.  Mary's  letters  found  at 
(•hartley  were  read  over  to  them.  On  the  8th  October  the 
Commissioners  met  the  Judges  at  Westminster.  The  Chan- 
cellor read  the  Babbington  letters,  Mary's  answers,  the  con- 
ns of  the  secretaries  and  of  Babbington,  and  asked  the 
opinion  of  each  what  should  be  done.  It  was  unanimously 
rt-solvcd  that  Mary  should  be  brought  to  trial,  and  it  was 
1  that  they  should  all  go  to  Fotheringay,  a  royal  castle 
in  Northamptonshire,  where  Mary  was  then  imprisoned,  and 
then«  hold  a  court  for  her  trial. 

On  the  llth  October  the  Commission  assembled  at  Fother- 
in^iy,  and  sent  Sir  Walter  Mildmay,  Paulet,  and  Barker  a 
notary  to  Mary  with  a  letter  from  Elizabeth,  stating  the 
Queen's  regret  that  Mary  should  persist  in  denying  what 
had  l>een  so  clearly  proved,  that  this  had  made  it  necessary 
for  her  to  be  brought  to  trial,  and  that  she  was  to  answer 
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before  the  Commission  as  if  in  the  presence  of  Elizabeth 
herself. 

Mary  at  once  expressed  her  surprise  that  Elizabeth  should 
think  her  capable  of  conspiring  against  her  life,  and  that  she 
should  command  her  as  a  subject  to  appear  personally  in  judg- 
ment. "I  am,"  she  said,  "an  absolute  Queen,  and  will  do 
nothing  which  may  prejudice  either  mine  own  royal  Majesty 
or  other  princes  of  my  place  and  rank,  or  my  son.  My  mind  is 
not  yet  dejected,  neither  will  I  sink  under  my  calamity.  I 
refer  myself  to  those  things  which  I  have  protested  before 
Bromley,  now  Chancellor,  and  the  Lord  de  la  Warre.  The 
Laws  and  Statutes  of  England  are  to  me  most  unknown;  I 
am  destitute  of  counsellors,  and  who  shall  be  my  peers  I  am 
utterly  ignorant.  My  papers  and  notes  are  taken  from  me, 
and  no  man  dareth  stand  forth  to  be  my  advocate.  I  am  clear 
from  all  crime  against  the  Queen :  I  have  excited  no  man 
against  her,  and  I  am  not  to  be  charged  but  by  my  own  word 
or  writing,  which  cannot  be  produced  against  me.  Yet  can  I 
not  deny  that  I  have  commended  myself  and  my  cause  to 
foreign  princes." 

Paulet  and  Barker  returned  to  her  the  next  day  ;  they  had 
written  down  her  answer  :  they  asked  if  she  intended  to  persist 
in  it.  She  said  "Yes,"  and  added,  "Whereas  the  Queen  hath 
written  that  I  am  subject  to  the  laws  of  England,  and  to  be 
judged  thereby  because  I  have  lived  under  the  protection  of 
them  ;  I  answer  that  I  came  into  England  to  crave  aid,  and 
ever  since  have  been  detained  in  prison,  and  could  not  enjoy 
the  protection  or  benefit  of  the  laws  of  England ;  nay,  I  could 
never  yet  understand  from  any  man  what  manner  of  laws 
those  were." 

In  the  afternoon  Burleigh  and  the  Chancellor  came  to  her, 
declared  their  authority,  and  told  her  that  nothing  could  exempt 
her  from  answering  the  charges  against  her;  if  she  did  not, 
they  would  proceed  in  her  absence.  Mary  replied  she  would 
die  a  thousand  deaths  rather  than  admit  she  was  a  subject. 
She  was  ready  to  answer  to  a  full  and  free  Parliament.  She 
did  not  know  if  the  assembly  was  not  appointed  against 
her,  having  already  condemned  her  by  prejudice,  to  give  some 
show  and  colour  of  a  just  and  legal  proceeding. 

Soon  afterwards  Paulet  was  sent  to  her  with  a  list  of  the 
names  of  the  Commissioners  and  the  chief  points  in  the  Com- 
mission, so  as  she  might  see  they  were  going  to  proceed  ac- 
cording to  equity  and  right,  and  not  by  any  cunning  points  of 
law  and  extraordinary  course.  Mary  raised  no  objection  to 
the  Commission,  but  spoke  violently  against  the  Statute  27 


Elizabeth. 
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sayiiiir  it  was  unjust,  devised  on  purpose  against  her 
wit  In  uit  preeedent.  and  one  w hereunto  she  would  never  submit 
t.  She  asked  by  what  law  they  would  proceed,  Civil  or 
('a 1 1 on  Law;  if  l>v  either,  persons  must  be  brought  from 
abroad,  Pa  via  or  Poictiers,  to  say  what  it  was,  as  no  one  in 
Knirland  kiu-\v.  They  told  her  they  should  proceed  by  the 
authority  of  the  Commission  and  the  Common  Law  of  England. 
SI ir  complained  that  she  was  already  convicted  by  the  Com- 
n  ii>si  oners,  that  this  trial  was  only  a  form.  Hatton  urged  her  to 
C(  .in.-  l>efore  the  Commissioners ;  " Lay  aside,"  he  said,  "the  boot- 
less privilege  of  Royal  Dignity  which  now  can  be  of  no  use  unto 
you  :  appear  in  judgment  and  shew  your  innocency,  lest  by 
avoiding  trial  you  draw  on  yourself  suspicion,  and  bring  upon 
your  reputation  an  eternal  blot  and  aspersion."  She  replied 
that  she  was  willing  to  answer  before  the  estates  of  the  realm 
lawfully  assembled  in  Parliament,  so  that  she  might  be  declared 
the  next  to  the  succession  :  or  before  the  Queen  and  Council,  so 
that  her  protestations  might  be  admitted,  and  she  acknowledged 
next  of  kin  to  the  Queen.  "  To  the  judgment  of  mine  adver- 
saries, amongst  whom  I  know  all  defence  of  mine  innocency 
will  be  barred,  flatly  I  will  not  submit  myself."  The  Chancellor 
here  asked  her  if  her  protestations  were  admitted,  would  she 
answer1?  "Never,"  said  she,  "  will  I  submit  myself  to  the  late 
Law  mentioned  in  the  Commission." 

Burleigh  rejoined,  "Notwithstanding,  we  will  proceed  to- 
morrow in  the  cause,  though  you  be  absent  and  contumacious." 

They  left  her  till  the  morrow,  tho  14th  October,  when  in 
the  presence  chamber  of  the  castle  they  all  assembled.  Mary 
consented  to  appear  if  her  protestation  was  received  and  put  in 
writing  ;  this  was  agreed  to  by  the  Court.  On  her  appearing, 
tin-  Lord  Chancellor  thus  addressed  her  : 

"The  most  high  and  mighty  Queen  Elizabeth  being  not 
without  great  grief  of  mind  advertised  that  you  have  conspired 
the  destruction  of  her  and  of  England  and  the  subversion  of 
religion  hath  out  of  her  office  and  duty  lest  she  might  seem  to 
have  neglected  God  herself  and  her  people  and  out  of  no  malice 
at  all  appointed  these  Commissioners  to  hear  the  matter  which 
shall  l>e  objected  unto  you  and  how  you  can  clear  yourself 
and  make  known  your  innocency." 

Mary  rose  and  replied  that  she  came  to  England  to  crave 
aid  whieh  had  been  promised,  and  yet  was  she  detained  ever 
since  in  prison.  She  protested  that  she  was  no  subject  of  the 
Queen,  but  had  been  and  was  a  free  and  absolute  Queen,  and 
not  to  be  constrained  to  appear  before  Commissioners  or  any 
other  Jud-v  whatsoever  save  before  God  alone  the  highest 
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Judge,  lest  she  should  prejudice  her  own  Royal  Majesty,  the 
King  of  Scots  her  son,  her  successors,  or  other  absolute  princes. 
But  that  she  now  appeared  personally  to  the  end  to  refute  the 
crimes  objected  against  her,  and  hereof  she  prayed  her  own 
attendants  to  bear  witness. 

Bromley  replied,  not  admitting  any  aid  had  been  promised 
her.  That  her  protestation  was  vain,  that  whosoever  (of  what 
place  and  degree  soever  he  were)  should  offend  against  the 
laws  of  England  in  England  was  subject  unto  the  same  law, 
and  by  the  late  Act  might  be  examined  and  tried;  the  said 
protestation  therefore  made  in  prejudice  of  the  Laws  and  Queen 
of  England  was  not  to  be  admitted. 

The  Commissioners  ordered  that  Mary's  Protestation  and 
the  Lord  Chancellor's  reply  should  be  recorded. 

The  Commission  was  then  read.  Mary  at  once  protested 
against  the  Statute  27  Elizabeth  c.  1,  as  enacted  directly  and 
purposely  against  her. 

Burleigh  replied,  every  person  in  the  kingdom  was  bound 
even  by  the  latest  laws,  and  no  one  ought  to  speak  against  the 
laws;  that  the  Commissioners  would  judge  according  to  the 
law,  whatever  protestations  or  appellations  Mary  might  in- 
terpose. 

Mary  said  she  was  ready  to  hear  and  answer  any  fact 
against  the  Queen  of  England. 

Gaudy  opened  the  case  for  the  Crown ;  he  gave  an  historical 
account  of  Babbington's  plot,  and  alleged  that  Mary  knew  of  it, 
approved  of  it,  assented  to  it,  promised  her  assistance,  and 
shewed  the  ways  and  means. 

Mary  answered  "with  stout  courage,"  denying  she  knew 
Babbington,  received  letters  from  him,  or  wrote  to  him,  or  that 
she  plotted  the  Queen's  death  :  demanded  that  any  letters  or 
papers  in  her  handwriting  that  proved  any  of  these  things 
should  be  produced.  She  did  not  know  Baliard,  and  had  never 
relieved  him. 

Babbington's  confession  was  read,  admitting  letters  between 
himself  and  Mary.  Mary  persisted  in  her  denial,  and  asked  for 
any  letters  in  her  handwriting  to  be  produced. 

Copies  of  Babbington's  letters  to  Mary,  taken  by  Walsing- 
ham's  spies,  were  read.  Mary  replied,  "  Babbington  may  have 
written  them,  prove  that  I  received  them  :  if  Babbington  or 
others  affirm  it,  I  say  they  lie  openly ;  other  men's  crimes  are 
not  to  be  cast  on  me." 

More  of  Babbington's  confession  was  read,  containing  the 
heads  of  letters  that  he  said  Mary  had  written  to  him.  Men- 
tion was  made  of  the  Lords  Arundel  and  Northumberland. 
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mi   hairing  the  name  of  Arundcl,  burst   into 
jyii.l,  "Alas!  wliat  has  that  noble  house  of  Howard  endured  for 
ikr."      IJubbington,  she  said,  had  not  spoken  the  truth. 
Ciphers  might  be  wrongly  interpreted  by  her  adversaries. 

'tin  points  picked  out  of  Ballard's  and  Savage's  con- 
fessions were  then  read,  by  which  it  appeared  that  Babbington 
II.-HI  imparted  to  them  some  letters  he  had  received  from  Mary. 
She  persisted  in  her  denial  that  she  had  ever  written  to  Bab- 
bington. 

A  letter  of  the  12th  July,  1586,  purporting  to  be  written 
by  IMT  to  Babbington  approving  of  the  whole  plot,  and  going 
the  details,  was  then  read.  She  denied  that  it  was  her 
Irttrr,  but  said  it  might  easily  have  been  made  in  France  from 
hrr  cipher.  She  admitted  that  she  had  done  her  best  to  recover 
hrr  liberty,  and  had  asked  her  friends  to  help  her;  that  she 
had  sympathized  with  the  Catholic  subjects  of  the  Queen,  and 
tri"l  to  procure  them  better  treatment.  That  this  was  all  a 
plot  of  Walsingham's  to  put  her  to  death,  that  she  had  never 
thought  of  destroying  Elizabeth,  that  she  was  grieved  that  the 
Tat  holies  should  be  so  afflicted  from  hatred  of  her,  "and  withal 
sh«-  shed  plenty  of  tears." 

Burleigh  replied,  "No  man  that  ever  shewed  himself  a  good 
subject  was  put  to  death  for  religion,  but  some  have  been  for 
treason,  while  they  maintained  the  Pope's  Bull  and  authority 
st  the  Queen." 

Mary  replied  she  had  heard  and  read  otherwise. 

"The  authors  of  these  books,"  said  Burleigh,  "write  also 
that  the  Queen  has  forfeited  her  Royal  dignity." 

Walsingham  then  protested  that  his  mind  was  free  from 
malice.  "I  call  God,"  said  he,  "to  record  that  as  a  private 
p«T.Ni»n  I  have  done  nothing  unbecoming  an  honest  man;  nor, 
as  I  bear  the  place  of  a  public  person,  have  I  done  anything 
unworthy  my  place.  I  confess  that,  being  very  careful  for 
i  fety  of  the  Queen  and  realm,  I  have  curiously  searched 
out  the  practices  against  the  same.  If  Ballard  had  offered  me 
his  h«'lp,  I  should  not  have  refused  it;  yea,  I  would  have 
recompensed  the  pains  he  had  taken.  If  I  have  practised 
anything  with  him,  why  did  he  not  utter  it  to  save  his 

Mary  said  she  was  satisfied.  She  begged  Walsingham 
would  not  be  angry.  She  only  had  said  what  she  had  heard 
reported. 

The  Court  adjourned  till  the  afternoon.     Then  a  copy  of  a 

l.-tt.-r  written  by  Charles  Paget  was  produced  as  to  a  conference 

>>n  Ballard  and  Mendoza  for  invading  the  realm.     Cuiie, 
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Mary's  secretary,  said  he  saw  her  receive  this.     Mary  said  if  it 
was  true,  it  did  not  relate  to  the  Queen's  destruction. 

Further  letters  of  Babbmgton's  were  produced  and  his  con- 
fession read,  but  Mary  persisted  in  denying  all  knowledge  of 
Babbington's  letters.  The  testimony  of  her  secretaries,  Nau 
and  Curie,  was  alleged,  as  they  appeared  in  Babbington's  con- 
fession. She  asked  that  they  might  be  produced  face  to  face. 
Curie,  she  said,  was  not  worthy  of  credit ;  her  secretaries  might 
insert  much  in  her  letters  without  her  knowledge;  letters  might 
come  to  them  which  she  never  saw ;  if  a  prince's  safety  was  to 
depend  on  the  letters  his  secretary  wrote  and  received,  no 
prince  was  safe.  She  urged  she  ought  only  to  be  convicted 
for  her  own  act  or  writing,  not  for  that  of  others.  If  she  only 
had  her  own. notes  or  access  to  her  papers,  she  could  clear  the 
matter  up. 

One  of  the  alphabets  of  ciphers  sent  over  from  France  she 
admitted  she  used,  and  asked  what  harm  there  was  in  her 
doing  so. 

She  admitted  she  knew  Morgan :  that  he  had  lost  all  for 
her  sake,  and  that  she  was  obliged  to  do  what  she  could  for 
him.  But  even  if  all  the  correspondence  with  foreign  powers 
were  true,  it  was  not  the  destruction  of  Elizabeth,  and  that 
was  the  only  matter  they  had  to  enquire  into,  or  she  to  answer. 

The  Court  then  adjourned  to  the  next  day. 

On  the  next  day  Mary  asked  for  a  copy  of  her  protest,  and 
protested  against  the  way  the  Court  was  proceeding;  their 
authority  was  only  to  enquire  into  matters  relating  to  the 
Queen's  person,  while  they  were  proceeding  to  enquire  into  all 
kinds  of  matters  touching  her  relations  with  foreign  powers. 
She  made  a  long  speech,  and  concluded  by  saying  it  was  folly 
to  appeal  to  their  judgment,  as  she  saw  most  plainly  they  were 
armed  with  prejudice  against  her. 

Burleigh  replied  in  a  long  speech,  speaking  of  the  great 
fairness  with  which  she  had  been  treated. 

She  interrupted  him  by  saying,  "  You  are  my  adversary." 

"Yea,"  replied  he,  "I  am  the  adversary  to  Queen  Elizabeth's 
adversaries.  Yet  hereof  enough,  let  us  now  proceed  to  proofs.'1 

Mary's  letters  to  Charles  Paget  were  again  read,  and 
Allen's  letter  to  Mary,  also  brief  notes  of  her  letters  tc 
Mendoza,  which  Curie  said  he  had  written  with  her  private 
cipher.  It  was  alleged  that  she  intended  to  betray  the 
kingdom  to  Spain. 

Egerton,  the  Solicitor-General,  then  reminded  the  Com- 
mission what  would  become  of  them,  their  estates,  and  pos- 
terities, if  the  kingdom  was  conveyed  to  Spain.  Burleigh 
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int«T|M.>,  •(!.  sayiiiLT  the  kingdom  of  England  could  not  be  con- 
i.  l»ut  must  go  by  right  of  succession  according  to  Law. 

1  1     askrd  .Mary  if  she  had  anything  more  to  say. 

Shi-  asked  to  be  heard  in  Parliament,  or  that  she  might 
sprak  t«.  tht>  Qu.vii  and  Council. 

Tin-  Court  was  then  adjourned  to  the  25th  October,  when 
it  was  to  nifft  in  the  Star  Chamber. 

When  they  met  there,  Shrewsbury  and  Warwick  were  not 

t,  and,  as  Mary  was  not  there,  nor  any  one  representing 

her,  the  Court  could  so  far  pretend  to  act  fairly  as  to  have  the 

witnesses  publicly  examined.     Nau  and  Curie  were,  therefore, 

examiiifd  rii-'i  we,  and  stated  that  all  the  letters  and  copies  of 

produced  were  true.    The  Commissioners  thereupon  came 

to  the  following  determination  : 

"  By  their  joint  assent  and  consent  they  do  pronounce  and 
deliver  their  sentence  and  judgment  at  the  day  and  place  last 
n-t  -it  rd  and  say  that  after  the  end  of  the  aforesaid  session  of 
parliament  in  the  Commission  aforesaid  specified  namely  after 
the  aforesaid  1st  day  of  June  in  the  27th  year  abovesaid  and 
before  the  date  of  the  same  Commission  divers  matters  have 
been  compassed  and  imagined  within  the  realm  of  England  by 
Anthony  Babbington  and  others  cum  scientia  in  English  with 
the  privity  of  the  said  Mary  pretending  title  to  the  Crown  of 
tli  is  realm  of  England  tending  to  the  hurt  death  and  destruc- 
tion of  the  royal  person  of  our  said  Lady  the  Queen  And 
namely  that  after  the  aforesaid  1st  day  o$  June  in  the  27th 
year  abovesaid  and  before  the  date  of  the  Commission  aforesaid 
the  aforesaid  Mary  pretending  title  to  the  Crown  of  this  realm 
of  England  hath  compassed  and  imagined  within  this  realm  of 
England  divers  matters  tending  to  the  hurt  death  and  destruc- 
tion of  the  Royal  person  of  our  Sovereign  Lady  the  Queen 
contrary  to  the  form  of  the  Statute  in  the  Commission  aforesaid 


With  regard  to  Mary's  protest  against  the  jurisdiction,  it 
must  be  borne  in  mind  that  the  Statute  27  Elizabeth  c.  1  was 
1  to  carry  into  effect  and  give  a  legal  sanction  to  the  bond 
ociation;  that  Mary,  by  signing  that  bond,  had  certainly 
ed  in  some  degree  to  the  Act,  and  she  thereby  assented  to 
all  me.-iMires  necessary  to  make  it  effectual.     But,  after  making 
every  allowance  in  favour  of  the  jurisdiction  of  the  Commis- 
sioners, nothing  more  disgraceful  to  our  law  than  the  trial  of 
Mary  Stuart  can  be  found.     In  the  first  place,  as  she  pointed 
out,  the  Commissioners  had  only  power  to  go  into  the  question 
as  to  conspiracy  against  the  Queen's  life;  to  prejudice  this  ques- 
tion, a  host  of  statements  were  made  as  to  her  dealings  with  ! 
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j  Spain,  which  had  nothing  to  do  with  the  question  of  the  Queen's 
j  life,  and  which  the  Court  had  no  power  to  go  into.  None  of  the 
original  letters  was  produced,  and  no  evidence  was  given  that 
they  were  correct  copies  or  correctly  deciphered ;  no  evidence 
was  given  to  prove  that  the  Queen  had  ever  received  or  sent 
the  letters.  Parts  of  various  confessions,  the  parts  that  told 
against  Mary,  were  picked  out  and  read;  upon  the  evidence 
given  when  Mary  was  present  there  was  really  no  case  against 
her,  and  the  Commissioners  were,  it  seems,  unable  to  arrive  at 
any  determination.  She  was  condemned  upon  the  evidence  of 
two  persons,  given  behind  her  back,  before  a  tribunal  composed 
of  her  bitterest  enemies,  of  men  like  Walsingham,  who  had 
been  spending  their  time  in  entrapping  her  into  guilt;  like 
Burleigh,  her  greatest  enemy ;  and  before  this  tribunal  she 
was  wholly  unrepresented.  Elizabeth's  Government  might  be 
entitled  to  try  her,  but  she  ought  to  have  been  tried  fairly, 
even  according  to  the  standard  of  that  day.  The  question  of 
her  guilt  or  innocence  has  nothing  to  do  with  the  matter; 
according  to  the  English  Law,  even  then,  every  person,  however 
guilty,  was  entitled  to  a  fair  trial,  and  this  was  just  what  Mary 
did  not  receive. 

She  is  almost  the  only  instance  in  our  history  of  a  great 
state  criminal  being  convicted  by  a  tribunal  before  which  she 
was  not  brought  or  represented ;  and  from  this  point  of  view 
Elizabeth  and  her  Government  deserve  all  and  more  than  all 
the  obloquy  which  they  have  received  on  Mary's  account. 
Like  her  grandson's,  this  "insolent  mockery  of  the  form  of 
justice"  which  is  called  her  trial  has  redeemed  her  fame  with 
a  generous  posterity.  For  her  faults  she  paid  the  penalty  of 
her  life,  and,  to  use  the  words  applied  to  another  unhappy 
English  Queen,  "We  could  wish  we  were  as  thoroughly  con- 
vinced of  her  innocence  as  we  are  of  the  illegality  of  her 
trial." 

The  sentence  was  pronounced.  The  question  was,  what 
would  Elizabeth  do  1  The  trial  was  bad,  the  "hollow  affecta- 
tion "  of  Elizabeth  was  worse.  Parliament  was  summoned ;  it 
met  for  business  on  the  8th  November  :  it  could  hardly  be 
meant  satirically,  but  they  asked  "that  a  just  condemnation 
might  be  followed  by  as  just  an  execution."  The  Queen 
begged  them  to  find  some  other  way.  Parliament  was  urgent. 
The  French  Government  interposed  in  Mary's  behalf,  and  to 
some  extent  the  Scotch  did  the  same.  Elizabeth  was  some  time 
pretending  to  make  up  her  mind.  At  last,  on  the  1st  February, 
1587,  she  signed  the  warrant  for  Mary's  execution:  and,  with 
a  baseness  that  it  is  difficult  to  realise,  to  save  herself  from  the 
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of  indignation   that   she  expected  would  arise  at  it,  she 

d  Secretary  J>a\i>on  to  write  to  Sir  Amyas  Paulet  and 

Sir   Drew  Drury,  suggesting  that  they  should  quietly  murder 

and    thus   avoid   the   necessity  of   a  public   execution. 

Paulet    n 'fused,  the  warrant  was  sent  down,  and  on  the  8th 

February,  L>>7,  it  was  executed  in  the  Great  Hall  of  Fother- 

To   make  the  people  believe  that  she  had  not  agreed  to 

Mary's  death,  that  it  had  been  done  against  her  will,  Elizabeth 

took  a  step  extremely  characteristic  of  her.     Secretary  Davison 

roceeded  against  in  the  Star  Chamber  for  misprision  and 

contempt  for  breaking  the  secresy  reposed  in  him  in  delivering 

the  warrant  to  be  executed,  he  well  knowing  the  Queen  did 

not   intend  its  execution.     He  denied  that  he  knew  this,  but 

urt  sentenced  him,  for  obeying  the  Queen's  orders,  to  be 

imprisoned  during  the  Queen's  pleasure. 

The  Earl  of  ArundeVs  Case. 

The  Earl  of  Arundel  had  been  arrested  in  1584  at  the  time 
Mendoza  was  expelled  the  country  and  had  been  kept  for  some 
time  in  the  Tower  but  not  brought  to  trial.  During  the  time 
of  the  Armada  he  was  said  to  have  prayed  for  its  success,  and 
at  last  in  April,  1589,  he  was  brought  to  trial  before  the  Lord 
Hiirh  Steward's  Court  at  Westminster,  Lord  Derby  sitting  as 
Lord  High  Steward. 

The  Peers  summoned  to  try  Lord  Arundel  were  Lord  Bur-  | 
leiirh,  Lord  Oxford,  Marquis  of  Winchester,  the  Earls  of  Kent,  j 
\,  Pembroke,  Hereford,  and  Lincoln,  Lords  Hunsdon,  Wil- 
1  on trliby  of  Eresby,  Morley,  Cobham,  Grey,  Darcy  of  the  North, 
Sandes,  Wentworth,  Willoughby  of  Parharn,  North,  Rich,  St 
John  of  Bletso,  Buckhurst,  de  la  Warre,  and  Norris. 

The  Lieutenant  of  the  Tower  brought  Lord  Arundel  to 
the  Bar  and  the  Clerk  of  the  Crown  called  on  him,  "Philip 
Howard,  Earl  of  Arundel,  of  Arundel  in  the  county  of  Sussex, 
hold  u|>  thy  hand.''  He  held  up  his  hand  very  high  saying, 
"  Here  is  as  true  a  man's  heart  and  hand  as  ever  came  into  this 
hall." 

The  Clerk  of  the  Crown  then  read  the  indictment.  It 
charged  that  Allen,  Parsons  and  others  beyond  the  seas  as  well 
Kmrlishmen  as  persons  of  other  countries,  conspired  various 
MS  airainst  the  Queen's  Majesty  her  crown  and  dignity,  to 
subvert  the  state,  invade  the  realm  and  set*  up  the  Catholic 
religion  and  raise  insunvetion,  aiming  which  traitors  the  C  . 
of  Arundel  wa.s  well  acquainted  with  Allen  by  means  of  various 
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Popish  priests  with  whom  at  divers  times  since  the  20th  year 
of  Her  Majesty's  reign  he  hath  had  private  and  secret  con- 
ference and  communication  of  several  treasons,  insomuch  that 
he  despatched  letters  to  Allen  asking  him  to  do  something  for 
the  Catholic  cause  and  promising  to  perform  anything  that  Allen 
thought  fit  to  be  done.  That  on  the  24th  April  (27  Elizabeth) 
he  was  going  abroad  to  Allen,  and  that  the  Pope  and  the  King 
of  Spain  were  solicited  by  Allen  to  raise  war  against  the  Queen. 
That  the  Earl  of  Arundel  knew  of  the  Bull  of  Pius  V.  ex- 
communicating Elizabeth.  That  at  the  Tower  on  the  21st 
July,  1588,  he  imagined  with  other  traitorous  persons  that  the 
Queen  was  a  heretic  and  not  fit  to  govern  the  realm ;  that  he 
procured  one  William  Bennett,  a  seminary  priest,  to  say  mass 
for  the  happy  success  of  the  Spanish  fleet,  and  he  helped  to  say 
mass  for  that  purpose  himself.  That  hearing  news  of  the 
battle  at  sea  between  the  Spanish  and  English  fleets,  he  pro- 
cured Sir  Thomas  Gerrard  to  say  mass  with  him  for  the  fortu- 
nate success  of  Spain,  and  that  he  made  a  prayer  for  that  pur- 
pose to  be  daily  specially  used. 

On  being  asked  if  he  was  guilty  or  not  guilty,  the  Earl 
asked  whether  the  several  points  in  the  indictment  contained 
were  but  one  indictment,  yea  or  no.  The  Judges  replied  it  was 
one  indictment  and  a  matter  he  need  not  stand  upon.  He  then 
asked,  Could  he  be  proceeded  against  for  treason  under  the 
Stat.  13  Eliz.1  six  months  having  expired  from  the  date  the 
alleged  offence  was  committed  1  He  was  told  he  was  not  being 
tried  under  that  statute  but  under  the  25  Edward  III.  The 
Earl  thereupon  pleaded  Not  Guilty,  and  said  he  was  well  con- 
tented to  be  tried  by  such  good  noblemen  there  present  that 
knew  his  life.  He  had  been  a  close  prisoner  four  years  and 
25  weeks,  and  had  been  sick  and  weak  so  that  his  memory  might 
fail  him,  and  therefore  desired  the  Lord  Steward  that  he  might 
be  heard  to  answer  each  point. 

The  Lord  Steward  replied  that  there  was  no  other  meaning 
and  intent  but  that  he  should  be  heard  deliberately. 

The  Counsel  for  the  Crown  were  Sergeant  Puckering,  Ser- 
geant Shuttleworth,  the  Attorney-General  Popham,  and  the 
Solicitor-General  Egerton. 

Puckering  addressed  the  Court.  He  stated  Arundel  had 
frequent  conferences  with  seminary  priests,  that  he  wrote  to 
Allen,  that  he  fasted  and  prayed  for  the  success  of  the  Spanish 
Fleet.  That  Allen  and  others  had  determined  to  kill  the 
Queen  and  had  got  50  men  armed  with  daggers  and  two  prin- 

1  See  ante,  p.  171. 
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oipal  j>ersons  Pain  and  Elliot  to  do  it,  that  Lord  Arundel  was  a 
die  :unl  favoured  them. 

Arundel  denied  he  was  a  Catholic  at  that  time. 

Puckering  continued  that  Arundel  was  secretly  leaving  the 

ro.il in  to  go  to  Allen.     That  he  was  a  party  to  Throckmorton's 

n  and  his  name  was  down  in  Throckmorton's  list  as  a 

D  who  was  well  affected  to  the  Catholics  ;  that  one  Mott,  a 

,  told  Throckmorton  he  was  come  over  to  sound  the  Earls 

Mindcl,  Northumberland,  and  others. 

Arundel  replied  that  when  Mott  was  in  Sussex  he  never 
went  there,  but  remained  in  attendance  at  court. 

Puckering  continued  that  the  traitors  had  a  good  conceit  of 

Lord  Arundel,  knowing  him  to  be  well  affected  to  the  Catholic 

cause,  and  that  the  Catholic  cause  might  be  defined  as  mere 

u.     That   Peter  Paul  Rosetti   came  over  to  sound  the 

noblemen  and  gentlemen  of  England. 

Arundel  asked  how  did  they  prove  him  a  traitor  in  those 
points  ? 

The  Attorney-General  said,  "Because  you  have  confederated 
with  traitors  by  asking  Allen  to  employ  you  in  some  way  to  j 
help  the  Catholic  cause,  because  you  have  been  reconciled  to  the 
Pope,  ami  by  the  Statute  23  Elizabeth1,  whoever  is  reconciled  to 
the  Pope  is  guilty  of  treason." 

Arundel  replied  Bridges  confessed  him  and  gave  him  absolu 
tion,  but  did  not  reconcile  him  to  Rome. 

The  Attorney-General  added  that  he  submitted  himself 
under  the  Act  but  since  had  fallen  away  from  his  submission 
and  had  therefore  practised  new  treason. 

Arundel  admitted  that  he  knew  the  priest  to  whom  he  had 
confessed  and  by  whom  he  had  been  absolved. 

The  Attorney-General  said  that  since  that  he  came  to 
church  and  then  fell  away  again  to  the  Catholic  cause,  which 
he  could  not  do  by  the  priest's  orders  unless  he  be  reconciled. 
Arundel  denied  that  he  had  ever  come  to  church  after  that  time. 

Morgan's  letter  of  commendation  of  the  two  priests  to  Mary 
Stuart  was  read.  In  the  letter  it  was  stated  that  one  of  the 
priests  had  reconciled  Lord  Arundel. 

Arundel  urged  that  these  were  only  allegations  and  circum- 
stances and  ought  to  be  proved  by  the  witnesses. 

The  Attorney-General  said  discontent,  not  religion,  made 
Arundel  a  Catholic;  he  only  disguised  himself  in  the  shadow  of 
religion. 

A  picture  found  in  Lord  Arundel's  box  was  then  produced. 
It  was  of  a  hand  bitten  by  a  serpent  shaking  the  serpent  into 

1  See  ante,  p.  178. 
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the  fire,  under  it  was  written  Quis  contra  nos  ?  On  the  other 
side  was  a  lion  rampant  with  his  chops  all  bloody,  and  under- 
neath it  Tamen  Leo.  Arundel  said  he  had  received  this  and  a 
pair  of  hangers  as  a  new  year's  gift  from  a  servant  of  Mr 
Wilgrave. 

Jonas  Meredith  was  called,  and  proved  that  Arundel  had 
been  commended  for  his  forwardness :  that  he  had  often  seen 
him  at  Paul's  Cross  in  the  forenoon,  and  had  been  with  him  at 
mass  at  Charterhouse  in  the  afternoon. 

Arundel  denied  this. 

ArundePs  examination,  taken  in  the  Tower,  was  then  read ; 
as  to  his  going  away  to  sea,  he  said  he  was  going  to  serve  the 
Prince  of  Parma  or  whoever  Allen  directed  for  the  Catholic 
cause;  that  he  was  leaving  by  Allen's  advice  on  account  of 
the  Statute  23  Elizabeth.  That  he  wrote  to  the  Queen  about 
the  harshness  with  which  the  Catholics  were  treated,  and  the 
injustice  his  great-grandfather,  grandfather,  and  father  had 
received.  This  the  Attorney-General  relied  on  to  show  that  it 
was  discontent,  not  religion,  that  moved  Arundel.  That  Allen 
wrote  to  Arundel  as  Duke  of  Norfolk,  and  recommended  him 
to  tiy  to  be  chief  of  the  Catholics.  That  Allen  said  the  Earl 
was  one  of  the  great  procurers  of  the  last  Bull.  The  Bull  and 
part  of  Allen's  book  were  read ;  Arundel  on  his  examination, 
being  asked  why  he  submitted  to  Allen,  said  he  was  ruled 
by  him  in  all  things  except  what  concerned  the  Queen,  and 
the  State. 

The  Solicitor-General,  Egerton,  then  argued  that,  as  the 
Earl  admitted  he  was  ruled  by  Allen  in  all  matters  relating 
to  the  Catholic  cause,  that  as  Allen  had  practised  treason 
with  the  help  of  some  chief  man  in  England,  and  it  is  not 
known  who  that  man  was,  that  person  must  be  guilty  of  all 
the  treason  Allen  practised  and  procured.  That  Arundel  was 
also  charged  with  relieving  divers  papists,  and  conversing 
and  confederating  with  them  in  the  Tower,  hearing  mass 
there,  and  saying  that  Hopton,  the  Lieutenant  of  the 
Tower,  should  be  racked  if  the  Spaniards  succeeded.  That 
when  he  was  told  in  the  Tower  there  would  be  peace  between 
Spain  and  England,  lie  was  pensive.  "When  he  heard  of  the 
Armada  he  was  glad,  and  wished  them  success ;  that  he  had 
masses  said,  and  prayed  for  the  success  of  the  Spanish  fleet, 
and  made  a  prayer  specially  for  that  purpose.  That  Sir  Thomas 
Gerrai  d,  the  priest,  and  others  being  removed  to  other  prisons, 
confessed  all  this. 

Arundel  begged  that  the  witnesses  might  be  brought  into 
Court  and  examined  to  prove  all  this  :  it  was  refused. 
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Tin*  Solicitor-General  continued  that  when  Arundel  heard 
of  th-  failure  of  the  Armada  he  said,  "We  are  undone." 

Anthony  Hall  and  Richard  Young  were  then  examined  vivd 
wee  in  Court,  and  said  they  had  heard  talk  of  these  things. 

Sir  Thomas  Gerrard  was  also  examinrd,  and  one,  William 

;t,  a  |>ri<\st,  who  was  called  to  prove  that  he  had  written 

i    to  Arundel,  asking  him  not  to  do  any  of  these  things. 

Bennett  denied  writing  the   letter,  and  on  being  pressed   by 

the  Court,  said  he  had  been  asked  to  do  it,  but  he  had  not 

done  so. 

Lord  Arundel  contradicted  Gerrard,  and  denied  what  he 
said  was  true :  but  Gerrard  asked  leave  to  refer  to  his  depo- 
sit ion,  and  declared  all  that  was  there  stated  was  correct. 

Two  other  witnesses,  Walton  and  Church,  were  called  to 
prove  that  they  brought  letters  to  Rheims  from  Hill,  one  of 
Lord  Arundel's  friends,  which  said  Arundel  should  be  the 
Grin-nil  of  the  Catholics  when  the  Tower  was  surprised. 
Arundel  alleged  that  Walton  was  a  swindler,  and  the  other 
witnesses  were  attainted  traitors,  and  not  worthy  of  credit. 

The  Attorney-General  added,  "They  have  not  been  tor- 
tured, and  have  confessed  willingly,  and  whatever  they  are, 
they  have  been  your  companions." 

Arundel  then,  with  a  protestation  of  loyalty,  submitted 
hiins.'lf  to  the  judgment  of  his  Peers. 

The  Peers  retired :  in  about  an  hour  they  returned  to 
Court,  and  unanimously  found  him  guilty.  The  usual  sen- 
was  pronounced,  and  Arundel  sent  back  to  the  Tower, 
where  he  was  kept  a  prisoner  until  1598,  when  he  died  a 
natural  death. 

Irish  Cases. 

In  the  great  rebellion  of  the  Desmonds  in  1581,  one  of  the 
leading  Irish  was  O'Rourke,  of  Roscommon.  He  was  the  son- 
in-law  of  the  Earl  of  Clanrickarde,  and  was  taking  active  part 
with  his  brothers  in  law  Shan  and  Ulick  in  rebellion.  Lord  Grey 
put  down  the  rebellion  as  the  Irish  rebellions  are  customarily 
put  down,  by  extermination.  Lord  Grey's  principle  was,  that 
•nker  never  received  a  cure  without  corrosive  medicine," 
and  his  "corrosive  medicine"  was  somewhat  of  the  strongest; 
i  it  consisted  in  hunting  the  Irish  down  like  wolves,  and  sending 
their  heads  in  sacks  to  Dublin.  One  of  Grey's  officers,  Malby, 
reported  as  a  meritorious  action  that  between  November  1580 
and  April  1581  he  had  killed  700  of  Clanrickarde's  people,  of 
whom  200  were  of  the  Earl's  kinsmen  and  best  men  of  war. 
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Among  the  people  who  were  treated  with  corrosive  medicine 
was  O'Rourke.  His  house  was  burnt:  his  son,  a  child  between 
five  and  six  years  old,  was,  it  was  hoped,  slain  with  the  rest, 
as  his  coat  was  brought  away  among  the  spoils.  It  is  not  won- 
derful that  O'Rourke,  already  a  traitor,  persisted  in  his  treasons. 
The  treatment  of  the  Irish  was  a  disgrace  to  any  Government ; 
even  Lord  Burleigh  could  admit  that  "  the  Flemings  had  not 
such  cause  to  rebel  by  the  oppression  of  the  Spaniards  as  is 
reported  of  the  Irish  people,"  and  he  who  had  defended  the 
treatment  of  the  Catholics  in  England  was  not  likely  to  err  on 
the  side  of  mercy.  A  priest  named  Hurley  had  been  appointed 
by  Gregory  XIII.  Archbishop  of  Cashel,  and  arrived  in  Ireland 
to  take  possession  of  his  see :  in  making  his  way  across  the 
Pale,  he  was  arrested ;  on  him  were  found  some  letters,  which 
were  treasonable ;  they  were  not  directed,  but  were  presumed 
to  be  for  the  Catholic  nobles  of  the  Pale. 

Hurley  was  brought  before  the  Lords  Justices,  the  Arch- 
bishop Loftus,  and  Sir  H.  Wallop.  He  refused  to  say  any- 
thing :  the  Justices  wrote  to  London  for  instructions :  they 
were  told  if  he  would  not  speak,  to  torture  him.  They  sent 
back,  advising  he  should  be  sent  to  London,  as  they  had  no 
rack  or  other  engine  in  Dublin.  It  was  thought  well  to  make 
an  example  in  Dublin.  Hurley  was  told  if  he  would  not 
speak,  he  would  be  tortured  :  he  maintained  silence,  and  a  new 
torture  was  invented  for  him ;  the  official  report  to  Walsingham 
says  he  was  put  to  such  torture  as  he  had  advised  :  that  was, 
toasting  his  feet  against  the  fire  in  hot  boots;  the  popular 
account  is  that  melted  resin  was  poured  into  his  boots.  In  his 
agony  he  said  something :  it  was  proposed  to  bring  him  to 
trial,  but  the  Dublin  lawyers  held  that  he  could  not  be  tried 
for  treason  committed  abroad.  The  judges  then  proposed  to 
put  him  to  death  by  martial  law ;  the  Queen  said  they  had 
better  proceed  by  ordinary  ways,  but  if  the  effect  of  the  ordinary 
course  was  doubtful  either  by  affection  of  the  jury,  the  inter- 
pretation of  the  lawyers,  or  the  Statute  of  Treason,  they  might 
take  the  shorter  way  :  for  what  was  past,  Her  Majesty  accepted 
in  good  part  their  careful  travail,  and  greatly  commended  their 
doings.  Martial  law  was  resorted  to,  and  Hurley  freed  from 
his  troubles. 

Grey  was  recalled  at  his  own  request :  Sir  John  Perrot  sent 
to  Ireland  as  Viceroy,  with  "  a  message  of  peace."  He  told 
the  Irish  "that  as  the  natural  born  subjects  of  Her  Majesty, 
they  were  as  dear  to  her  as  her  own  people,"  a  statement 
|  which,  if  we  are  to  judge  by  the  way  the  Catholics  and  the 
Irish  were  treated,  is  quite  true. 
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( )  Uuiirke  was  arrested  and  sent  to  England,  and  a  difficulty 
arose  ul  101  it  his  triiil ;  his  case  is  thus  reported  by  Anderson1: 

"I'n  Irishman  nome  Orork  commit  divers  treasons  en 
Ireland  i •iH-.nmtiT  le  llniu'ii;  le  question  fuit,  si  il  poit  estre  trye 

:  An.Ljleterre  pur  ceux  Treasons  nient  esteant  un  Baron 
ou  IVre.  lit  fuit  (lit,  que  ne  serra  nient  obstant  ascun  Statute 

:  -vant  le  primer  an  del  Roign  Mary.     Pur  ceo  que  per 

:e  dumpies  est  provide  come  ensua,   scilicet   Be   it   en- 

tliat  all  trials  hereafter  to  be  had  awarded  or  made  for 
any  treason  shall  be  had  and  used  according  to  the  due  course 
and  r« >mmon  Law  of  the  .Realm  and  not  otherwise.  Sur  quel 
Statute  fuit  insert,  que  per  le  commen  Ley  del  terres,  nul 
otl'« -in -e  fait  en  Ireland  peut  estre  trye  icy  en  Angliterre ;  car 

ix  c hoses  faits  en  Ireland  un  Jury  en  ceo  terres  ne  poit 
pivii'ltr  notice  nient  pluis  que  de  ascun  chose  fait  en  foren 
tenvs.  A  que  fuit  respond,  et  agree,  per  touts  les  Juges  que 

treasons  fait  en  forrein  terrs  (Ireland  excepted)  seiTa 
tries  icy  en  Angliterre.  Per  Statute  35  Hen.  8  c.  13  et  pur 
ascuns  treasons  per  le  Statute  de  26  Hen.  8. 

"Car  le  Statute  de  1  Mary  Regine  est  d'estre  intende  de 
trials  qucu \  puissent  estre  try  per  le  commen  Ley  de  le  terre 
ici  «-n  Angliterre,  et  de  mils  auters  :  car  il  serra  in  vain  a  dire 
que  Irs  trials  tfec.  serra  accordant  al  commen  Ley,  quant  nul 
trial  poit  d'estre  per  le  commen  Ley :  pur  que  1'Statute  de 
1  Mary  en  parols  et  intent  serra  prise  de  tende  a  treasons 
comises  en  Angliterre  queux  poient  estre  tries  accordant  al 
com  men  Ley  del  terre,  le  quel  divers  soits  apres  le  fesans 
del  dit  Statute  ad  estre  mise  en  ure  accordant  a  les  opinions 
de\  ant,  come  en  Case  de  Doctor  Story  et  auter  queux  fuerunt 
attaints  icy  en  Angliterre  pur  treasons  faits  ouster  le  mere, 
et  sont  issint  estre  allowes  cy  bien  sure  les  parols  contenus 
.en  le  dit  Statute  de  1  Mary  come  per  le  reasonable  exposition 
et  placing  de  les  parols  <fea  Et  a  ceo  cy  le  dit  O'Rourke 
nil-lit  esteant  Pere  del  Parlement  en  Ireland  serra  trye  icy  en 
Angliterre  ou  nemy.  Fuit  dit  que  ils  ne  serra,  car  en  Ireland 
est  Parlement  a  quel  les  Leys  queux  sont  a  lier  Ireland  en 
'.  t  de  Statutes  sont  faits,  et  ont  auters  Leys  a  punisher 
traitors  come  ceo  terre  ad  per  queux  le  dit  O'Rourke  poit 
est iv  puny  pur  ses  offences:  sur  qui  fuit  collect  que  cest  Case 

llourke  ne  serra  prise  de  estre  deins  le  dit  Statute  de 
."•.">  ll-iiry  8.  Car  per  ceo  fuit  intende  de  provider  pur  eux, 
et  lour  offences  per  queux  le  Ley  ne  poit  inflicter  punishment, 
et  pur  ceux  le  dit  Statute  de  35  Henry  8  et  les  auters  Statutes 
f utTimt  faits  mes  nient  icy  ou  le  offence ;  et  le  offender  poient 
1  1  Anderson,  ] 


1681. 

frith  ca»««. 

O'Rourkft 

eate 

A  re  Trea- 

tont  in 

Ireland 

triable  in 

England} 


278 


State  Trials. 


1581. 

Irish  cases. 
Lt'Rourke's 
case. 


O'Rourke'g 
treason. 


1592. 

Perrot'g 


Indictment. 


I  estre  oyes  et  determines  en  Ireland,  et  le  offender  issint  pur 
le  Ley  de  aver  punishment  pur  son  offence :  Et  f  uit  pluis 
ouster  dit  que  les  Statutes  faits  en  le  Parliament  en  Angleterre 
ne  Her  ceux  de  Ireland  car  ils  ont  Parlement  enter  eux  quel 
serra  vain  si  le  Parlement  de  Angleterre  eux  lier,  et  conclude 
que  ils  ne  serra  lies  par  le  Parlement  de  ceo  terre  nient  pluis 
que  per  jugement  icy;  car  ilx  pur  lour  terres  ou  auters  choses 
en  Ireland  ne  poient  estre  impledes  en  ceo  terre  ne  ils  ne  mit 
Chevaliers  Burgesses  &c.  a  ceo  parliament  quel  nient  obstant  f  uit 
agres  per  tout,  les  juges,  que  il  serra  trye  icy  pur  divers  reasons, 
especialment  de  ceo  que  les  Statutes  de  Angleterre  lie  cybien 
ceux  de  Ireland  come  Angleterre  quant  ils  parl  de  ambideux, 
&c.  quel  poyes  voyer.  Tit  Ireland  en  les  abridgment  de  les  Sta- 
tutes." 

The  exact  treason  for  which  O'Rourke  was  tried  seems  to 
have  been  that  he  wrote  the  Queen's  name  on  a  picture,  and 
after  using  it  "in  a  most  contemptuous  and  despiteful  manner," 
tied  the  same  to  a  horse's  tail,  dragged  it  in  the  dirt,  and 
hacked  it  to  bits  with  gallow-glass  axes,  thereby  signifying 
how  he  would  have  used  her  Majesty  if  he  had  had  her  in  his 
power.  This  was  held  to  be  treason,  and  for  it  O'Rourke  was 
convicted  and  executed.  Not  arresting  O'Rourke  when  he 
might  have  done  was  one  of  the  treasons  charged  against  Sir 
John  Perrot. 

Perrot  is  described  by  Mr  Froude  as  "A  straightforward 
soldier,  vain,  passionate,  and  not  very  wise,  but  anxious  to  do 
what  was  right."  He  seems  to  have  been  very  passionate,  and 
in  his  passion  used  language  both  of  the  Queen  and  the  Irish 
Council  that,  to  say  the  least,  was  hardly  justifiable. 

Out  of  his  acts  and  sayings  as  Lord  Deputy  a  charge  of 
treason  was  made  up.  He  was  tried  before  a  Specia1  Com- 
mission at  Westminster,  consisting  of  the  Lord  Chamberlain, 
the  Lord  Buckhurst,  Sir  Robert  Cecil,  Secretary  Woolley, 
Mr  Fortescue,  the  Master  of  the  Rolls,  Anderson,  Chief  Justice 
of  the  Common  Pleas,  Peiram,  Gaudy,*  and  Fenner,  Justices, 
and  Rokeby,  one  of  the  Masters  of  the  Court  of  Requests. 

On  being  arraigned,  he  protested  that  he  had  never  even 
thought  of  treason  against  the  Queen,  and  asked  that  the  wit- 
nesses might  be  good  arid  sufficient. 

The  indictment  charged  him  that,  intending  to  depose  the 
Queen  from  her  Royal  seat,  and  take  away  her  life,  and  raise 
a  rebellion  in  England  and  Ireland,  he  procured  a  foreign 
power  to  invade  these  realms.  That  Lord  Baltinglas,  being 
a  traitor  residing  at  Madrid,  sent  him  a  treasonable  letter  by 
one  Dennis  Oroughan,  an  Irish  priest,  and  Sir  John  sent  by 
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•MI«»  means  tn asonable  letters  to  Lord  Baltinglas.  That 
the  CJurrii  wrote  to  Sir  John  and  told  him  not  to  do  any  act  of 
nincnt  in  hvlano!  without  the  advice  of  the  Privy  Council 
tht-rr  ;  y.-t  he  sent  for  the  Archbishop  of  Dublin,  read  the 
letter  to  him,  and  said,  "If  she  will  use  men  thus  she  will 
liav«-  cnl.l  M-rvice,  and  some  day  or  other  she  will  have  need 
of  inc."  That  lie  maintained  horrible  and  unknown  traitors,  and 
<li<l  not  do  justice  on  them.  That  Pope  Gregory  XIII.  and  the 
of  Spain  prepared  an  army  to  invade  England,  and  Sir 
.John  sent  letters  to  the  King  of  Spain,  promising  assistance; 
these  letters  were  sent  by  Dennis  Oroughan,  and  Sir  John  paid 
him  for  it  That  Sir  Bryan  Orooke,  a  notorious  false  traitor, 
was  moved  by  Sir  John  to  stir  up  rebellion  in  Ireland. 

To  this  he  pleaded  "Not  guilty." 

A  second  indictment  was  then  read,  by  which  he  was 
charged  that,  on  the  15th  May,  27  Elizabeth,  he  received 
Irttrrs  from  the  Duke  of  Parma,  asking  Sir  John's  help  in 
aiding  the  King  of  Spain;  that  Sir  John,  on  the  20th  June, 
L'S  Klizabeth,  sent  for  Sir  W.  Stanley  to  confer  with  him 
touching  his  traitorous  purpose,  and  on  the  30th  June  he 
talked  with  Sir  W.  Stanley  to  the  same  etfect. 

To  this  also  Sir  John  pleaded  "  Not  guilty." 

The  Jury  were  then  called,  and  the  Clerk  of  the  Crown 
asked  him  if  he  had  any  to  challenge.  Perrot  asked  the 
Court  how  many  he  might  challenge.  The  Lord  Chamberlain 
answered,  "We  of  the  Bench  are  not  to  give  counsel  to  the 
prisoner."  Lord  Buckhurst  told  him  if  he  had  any  just  cause 
of  challenge  against  them,  "you  may  challenge;  if  not,  why 
should  you  challenge?" 

Perrot  challenged  two  of  the  jurors,  and  asked  that  no  one 
might  be  on  the  jury  who  had  any  law-suit  with  his  son.  No 
notice  was  taken  of  this,  and  the  jury  were  sworn. 

Serjeant  Puckering  opened  the  case  for  the  Crown.     He 

biMjan  by  stating  to  the  jury  that  the  original  of  the  prisoner's 

'its  proceeded  from  the  imagination  of  his  heart,  which 

imagination   was  in   itself   high  treason,  although  it  did  not 

«1  to  any  overt  fact:  and  the  heart,  being  possessed  of 

the  abundance  of  his  traitorous  imagination,  and  not  being 

able  so  to  contain  itself,  burst  forth  in  vile  and  traitorous 

speeches,  and  from  them  to  horrible  and  heinous  actions,  for 

" Ex  abu.ndantia  cordis  os  loquitur." 

Perrot  here  begged  him  to  proceed  to  the  matter  of  the 
indictment.  Puckering  replied  he  would  proceed  by  degrees, 
but  would  first  begin  with  his  contemptuous  words,  which  con- 
tained in  them  high  treason.  He  then  stated  that  Perrot  j 
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told  Sir  Nicholas  Bagnol,  the  Marshal  of  Ireland,  speaking  of 
the  sword  of  Justice  that  was  lying  in  the  window,  "If  it  was 
not  for  yonder  pild  and  paltry  sword,  I  would  not  brook  these 
comparisons."  Sir  John  replied  that  he  so  called  the  sword 
because  the  scabbard  was  old  and  worn. 

Puckering  then  said  that  the  Queen  sent  orders  to  Sir  John 
to  place  Sir  Tibert  Butler  in  the  Barony  of  Kaire,  and  on 
Butler  reminding  him  of  it  at  the  Council  Board  Sir  John  said, 
"Stick  not  so  much  upon  the  Queen's  letters  of  commandment, 
for  she  may  command  what  she  will,  but  we  will  do  what  we 
list."  Sir  John  said  that  he  did  remember  saying  this,  but 
he  was  very  passionate  and  said  many  things  in  his  passion,  but 
in  this  case,  as  in  all  others,  whatever  he  said,  he  executed  the 
Queen's  orders. 

The  Lord  Chamberlain  told  him,  "You  are  not  charged  with 
not  executing  the  Queen's  commands,  but  with  contemptuous 
speeches  used  against  her  Majesty  in  the  matter." 

Puckering  continued  that  Sir  John  held  a  parliament  at 
Dublin  and  proposed  to  suppress  the  Church  of  St  Patrick,  and 
011  the  Queen  sending  him  orders  not  to  do  it,  he  said,  "  Nay, 
God's  wounds,  I  think  it  strange  she  should  use  me  thus."  He 
replied  that  his  object  in  suppressing  the  Cathedral  was  to 
found  a  University. 

Puckering  next  alleged  that  the  office  of  Clerk  of  the  Ex- 
chequer being  vacant  and  Mr  Errington  being  desirous  of 
being  appointed  to  it,  the  Queen  ordered  Sir  John  to  appoint 
him,  whereupon  he  said,  "This  fiddling  woman  troubles  me  out 
of  measure.  God's  wounds !  he  shall  not  have  the  office ;  I 
will  give  it  to  Sir  Thomas  Williams."  This  was  proved  by 
Philip  Williams.  Sir  John  objected  that  Williams  was  his 
mortal  enemy  and  a  man  of  no  credit. 

Puckering  continued  that  Sir  John  having  received  letters 
from  the  Queen  wherein  he  was  rebuked  for  divers  complaints, 
said,  "It  is  not  safe  for  her  Majesty  to  break  such  unkind  and 
sour  bread  to  her  servants."  Williams  proved  this,  and  also  that 
when  acting  as  Perrot's  secretary  he  one  day  put  in  a  despatch 
from  Sir  John  to  the  Queen  that  Sir  John  would  be  sacrificed 
for  her.  He  was  ordered  to  strike  out  those  words,  Sir  John 
saying  "he  had  little  cause  to  be  sacrificed  for  her.  He  could 
not  forget  her  ever  since  that  time  he  could  not  get  justice 
of  her  against  some  men  of  her  guard  for  murdering  some  of 
his  men."  Williams  also  added  that  at  the  time  of  the  Armada 
he  said  to  Perrot  he  hoped  God  would  bless  us  for  her  Majesty's 
sake.  Perrot  added,  "Why  for  her  sake?  never  the  more  for 
her  sake." 
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Sir  John  asked  that  "Williams  mi^ht  be  brought  face  to  face 
with  him  to  answer  these  things  in  Court,  but  the  Attorney* 
il  said,  "Williams  is  in  the  Tower  and  has  to  answer  to 
is  of  his  treason  as  well  as  you." 

Purkering  then  stated  that  at  the  time  of  the  Spanish  in- 
vasion the  Queen  wrote  to  Sir  John  bidding  him  look  well  to 
his  charge,  and  that  he  said,  "  Ah,  silly  woman,  now  she  shall 
not  t  in  li  me,  slit-  shall  not  rule  me  now,  God's  Lady  dear,  I  shall 
In-  her  white  boy  now  again;  doth  she  think  to  rule  me  now]" 
That  one  Garland  brought  him  a  letter  from  the  Queen,  on 
which  he  snid,  "God's  wounds,  thus  it  is  to  serve  abase  bastard 
woman  !  If  I  had  served  any  prince  in  Christendom  I  had  not 
In  .11  so  dealt  withal."  Sir  John  vehemently  denied  that  he 
had  ever  used  any  such  words. 

It  was  also  stated  that  in  talking  to  Dillon,  the  Irish  Clerk 
of  the  Council,  he  said,  "If  her  Majesty  should  be  distressed 
dost  not  thou  think  that  I  am  the  fittest  man  in  England  to 
ha\ •«•  the  keeping  of  her  body  1"  That  he  said  to  the  Archbishop 
of  Dublin  with  regard  to  the  coming  of  the  Spaniards,  "God's 
wounds,  let  them  do  in  England  what  they  can,  we  shall  do 
well  enough  in  Ireland.  If  her  Majesty  were  gone  we  should 
do  here  in  Ireland  better  than  they  in  England  should  do."  This 
was  proved  by  the  archbishop.  Perrot  indignantly  denied  it. 
Lord  Buckhurst  observed  that  all  these  speeches  proved  a  dis- 
loyal mind. 

The  Attorney-General  then  urged  that  Sir  John  did  not  use 
his  best  endeavours  to  have  a  traitor  named  Craugh  arrested. 
Sir  John  protested  he  was  no  friend  of  priests  and  mass- 
mongers.  The  Attorney-General  replied,  "Don't  stand  on  reli- 
gion, or  I  will  prove  you  irreligious.  Will  any  man  of  religion 
seek  to  have  men  murdered1?  Will  any  man  of  religion  stab 
a  man  in  the  chest,  and  after  bring  him  to  the  fire  to  be 
roasted,  to  make  his  corpse  what  he  knoweth  not,  and  after- 
wards hang  him  by  martial  law  1  And  to  prove  this  he  alleged 
the  conduct  of  Sir  John  to  one  Seager  who  was  produced  in 
court,  and  said  Perrot  had  tried  to  hire  him  to  kill  a  man. 
After  some  discussion  the  Attorney-General  stated  that  all  this 
was  only  to  prove  Perrot  to  be  a  man  of  no  religion. 

The  Solicitor-General  added,  "All  papists  desired  Perrot's 
government  in  Ireland." 

The  Attorney-General  then  went  on  to  say  that  Morrice,  a 
priest,  who  was  in  fact  an  emissary  from  Lord  Baltinglas  in 
Spain  to  the  Irish  nobles,  was  known  to  be  a  dangerous  person, 
and  Perrot  would  not  have  him  arrested  ;  that  when  the  Arch- 
bishop of  Cashel  had  him  arrested  Perrot  discharged  him. 


1592. 

Irish  crtttt. 
Pifftft 

case. 

Refusal  to 
produce 
William* 
to  give  evi- 
dence. 
Wordt 
spoken  of 
the  Queen. 


Words 
v]K>ken  to 
Dillon. 


Failure  to 

arrest 

Craugh. 


Failure  to 

MMfl 

Murrice. 


282 


State  Trials. 


1592. 

Irish  cases. 
Sir  John 
Perrot'a 
case. 


Allowing 
llalie  to 
escape. 


Liberating 
rebels. 


OrnufjJian's 
evidence. 


Message  to 
the  King  of 
Spain. 


The  Archbishop  and  Poor  proved  this.  Poor  also  deposed 
that  he  told  Halie,  a  friend  of  Craugh,  that  he  had  a  warrant 
to  arrest  him,  that  Halie  replied  that  he  could  be  better 
trusted  than  that  twenty  such  as  Poor  should  take  him,  meaning 
he  relied  on  Perrot's  favour.  The  Archbishop  of  Cashel  deli- 
vered to  Sir  John  certain  articles  against  Halie,  a  notorious 
traitor.  Sir  John  instead  of  keeping  the  articles  secret  let  them 
be  known  to  one  Young,  who  told  them  to  Halie,  and  so 
Halie  escaped  before  he  could  be  arrested.  This,  the  Solicitor- 
General  added,  was  plain  treason.  Sir  John  denied  this. 

The  Attorney-General  said  to  the  Jury,  "  You  see  how  he  has 
been  a  confederate  and  maintainer  of  notable  traitors  against 
her  Majesty." 

It  was  then  alleged  that  a  rebellion  took  place  in  the  north 
of  Ireland,  that  the  rebels  made  scurrilous  rhymes  on  the 
Queen,  that  some  were  arrested,  and  that  notwithstanding  Sir 
John  ordered  them  to  be  liberated.  This  he  admitted,  alleging 
he  had  by  his  patent  power  to  pardon.  The  Attorney-General 
said  it  did  not  extend  to  traitors. 

It  was  alleged  that  he  failed  to  arrest  O'Rourke,  who  took 
a  picture,  on  which  he  wrote  the  Queen's  name,  tied  it  to  a 
horse's  tail  and  hacked  it  to  pieces  with  axes,  for  his  horrible 
treason  when  he  could  have  done  so. 

Sir  Dennis  Oroughan  was  then  called  to  prove  that  Sir 
John  was  in  communication  with  Lord  Baltinglas.  Sir  John 
objected  to  his  being  sworn  as  he  was  not  worthy  of  credit,  but 
Lord  Buckhurst  said  he  must  be  sworn  as  it  was  for  the  Queen. 
Oroughan  then  related  that  he  brought  letters  from  Lord 
Baltinglas  to  the  Irish  Lords  and  had  some  communication 
with  Perrot ;  and  John  London  was  called  to  prove  that 
Oroughan  had  the  favour  and  maintenance  of  Sir  John  for 
half  a  year.  It  was  also  alleged  that  Sir  John  had  induced  one 
Cavener  to  escape  out  of  prison  that  he  might  punish  him,  and 
he  was  taken  and  hanged. 

Sir  John  said  all  he  could  to  discredit  Dennis's  testimony, 
saying  he  had  changed  his  religion  five  times  in  six  years. 
The  Attorney-General  answered,  "If  he  was  so  lewd  a  man  in 
his  life,  I  marvel  you  would  commune  with  him."  Sir  John 
continuing  to  abuse  him,  the  Attorney- General  added,  "  If  he 
was  the  worst  man  in  the  world  yet  was  he  worse  for  Sir  John 
Perrot." 

Oroughan  was  re-called,  and  said  Sir  John  gave  him  the  let- 
ters to  carry  to  the  King  of  Spain,  saying  he  would  help  the  King 
to  England  and  Ireland  if  he  might  have  Wales ;  that  he  gave 
Dennis  £50  to  deliver  them;  that  Sir  John  and  O'Kourke 


<l>eth. 


were  confederates  in  parliament,  and  each  swore  to  help  the 
•  >f  Spain. 

•t  in  a  fury  called  Sir  Dennis  a  lousy  villain. 

IK  is  \Vliite  was  called  to  prove  that  Oroughan  was  to  go 

i in,  but  feared  to  go  and  got  some  one  to  go  in  his  place. 

That  Sir  John  had  dealings  with  Sir  William  Stanley,  a  known 

traitor;  that  Stanley  asked  one  Burgh  what  would  be  the  best 

place  to  land  if  the  King  of  Spain  invaded  England.     Burgh 

said  Portsmouth,  but  Stanley  said  Milford  Haven.  That  Perrot 

wrote   t«>   Stanley.      That   when  Perrot  came  to   England  he 

wanted  to  get  a  pardon  for  all  his  actions,  which  proved  his 

guilty  conscience. 

The  Counsel  for  the  Crown  now  asked  the  Jury  to  consider 
the  matter.  Sir  John  told  them  to  be  careful  to  rememberthat 
his  blood  would  be  required  at  their  hands  if  they  dealt  further 
than  their  conscience  warranted  them. 

The  Jury  retired,  and  after  three  quarters  of  an  hour  re- 
turned and  found  Perrot  guilty.  Puckering  prayed  judgment, 
but  Perrot  asked  if  he  might  speak  with  the  Judges  before  judg- 
ment was  pronounced.  This  was  allowed,  and  after  a  conference 
with  them  judgment  was  postponed. 

The  next  term  Perrot  was  brought  up  for  judgment.  Ser- 
jeant Snagg  prayed  judgment  for  the  Crown. 

Perrot  being  asked  what  he  had  to  say  why  judgment 
should  not  be  pronounced,  asked  if  he  might  be  allowed  to  take 
exception  to  the  indictment. 

Lord  Chief  Justice  Anderson  at  once  told  him  no. 

PeiTot  then  made  a  long  speech,  declaring  his  innocence,  and 
saying  he  had  never  been  guilty  of  treason  against  the  Queen. 
Il«-  was  interrupted  by  the  Lord  Chamberlain,  who  told  him 
that  he  had  no  right  to  presume  his  innocence  for  the  delay  in 
sentencing  him  ;  that  he  had  been  better  treated  than  any  other 
traitor  he  ever  saw.  A  long  wrangle  as  to  his  guilt  or  inno- 
cence, the  evidence  against  him  and  the  treatment  he  had  re- 
ceived on  his  trial,  ensued  between  the  prisoner  and  the 
Attorney-General.  At  length  Anderson  pronounced  sentence. 
Perrot  was  detained  in  prison  and  not  executed,  and  it  seemed 
at  one  time  likely  he  would  be  pardoned,  but  before  anything 
was  done  he  died  a  natural  death,  and  the  Queen  granted  his 

•e  to  his  son. 

Perrot's  case  is  as  bad  as  any  that  took  place  during  this 
reign.  The  Judges  did  not  even  treat  the  prisoner  with  ordi- 
nary courtesy.  Every  saying  that  could  be,  was  raked  up 
against  him,  and,  as  the  Counsel  stated,  they  were  used  merely 
to  prejudice  him  in  the  eyes  of  the  Jury.  One  thing  is  worthy 
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of  note.  Several  witnesses  were  called  who  gave  their  evidence 
in  court  ;  indeed  it  now  seems  to  have  been  the  custom  to 
use  viva  voce  evidence  on  unimportant  matters.  The  rule  that 
hearsay  is  not  evidence  was  not  then  admitted,  and  the  viva 
voce  testimony  was  usually  confined  to  hearsay  or  to  unim- 
portant matters.  Indeed,  from  the  trial  of  Mary  Stuart  on- 
wards it  became  the  custom  to  examine  some  witnesses  in 
!  court. 

Trials  as  to  the  Treason  of  Levying  War. 

In  this  reign  we  find  the  first  specific  authority  for  an  ex- 
tension of  the  law  of  treason,  which  has  had  very  important 
results.  The  Statute  of  Edward  III.  had  included  among  the 
list  of  treasons,  "Levying  war  against  the  King  in  his  realm,"  and 
this  head  of  treason  is  thus  expanded  by  Lord  Coke1,  "If  any 
levy  war  to  expulse  strangers,  to  deliver  men  out  of  prison,  to 
remove  counsellors,  or  again.-*  t  any  Statute,  or  to  any  other  end, 
pretending  reformation  of  their  own  heads  without  warrant, 
this  is  levying  war  against  the  King,  because  they  take  upon 
them  Royal  authority  which  is  against  the  King,"  and  this  doc- 
trine has  been  extended  in  modern  times  to  include  any  riot  in 
which  the  object  was  a  general  one,  e.g.  to  destroy  all  prisons,  to 
pull  down  all  inclosures. 

The  great  authorities  upon  which  this  doctrine,  which  is 
now  settled  law,  rest  are  two  cases  in  this  reign.  The  fii  st  is 
the  case  of  the  Apprentices2,  which  is  as  follows  : — 

After  Trinity,  37  Elizabeth,  this  case  was  moved  before 
the  Chief  Justices,  Master  of  the  Rolls,  Baron  Ewyns,  and 
Baron  Clarke,  by  command.  Divers  apprentices  of  London  and 
Southwark  were  committed  to  ward  for  riots,  and  making 
proclamations  about  the  price  of  victuals,  some  of  whom  were 
adjudged  in  the  Star  Chamber  to  be  whipped  and  pilloried. 
After  which  divers  other  apprentices  and  one  Grant  conspire 
together  to  deliver  those  apprentices  out  of  ward,  to  kill  the 
Mayor  of  London,  burn  his  house,  and  break  open  two  houses 
near  the  Tower,  where  there  were  arms  for  300  persons,  and 
to  furnish  themselves  with  them.  Afterwards  divers  of  the 
apprentices  devise  libels,  moving  others  to  take  part  with  them 
in  their  designs,  and  to  assemble  at  Bimhill  and  Towerhill. 
And  accordingly  divers  assembled  at  Bunhill  and  300  at  Tower 
Hill,  where  they  had  a  trumpet,  and  one  who  held  a  cloak 
upon  a  pole  by  way  of  flag.  And  in  going  to  the  Mayor's 
house,  the  Sheriffs  and  swordbearer  and  others  offered  to  resist 
them,  whom  the  apprentices  treated  with  force  and  violence. 
1  3  Inst.  9.  2  2  Anderson  5. 
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l"p .>n  this  matter  the  question  was,  if  it  were  treason  or 
And  the  abovementioned  agreed  that  it  was  treason  by 
al.eth  o.  1,  "That  if  any  intend,"  <kc.  And  they  held 
that  when  any  one  intends  to  levy  war  for  anything  which  the 
Queen  by  her  Law  or  Justice  might  or  ought  to  do  in  govern- 
ment as  Queen,  this  shall  be  construed  to  intend  to  levy  war 
t  the  Queen.  And  it  is  not  material  whether  they  in- 
tend any  harm  to  the  person  of  the  Queen.  But  if  they  intend 
to  levy  war  against  the  office  and  authority  of  the  Queen,  it 
is  within  the  woixls  and  intent  of  the  Statute.  And  afterwards 
Grant  and  others  were  indicted  and  executed  on  this  Statute. 

The  next  case  is  Bradshaw  and  Burton's1  case,  which  hap- 
i-  afterwards. 

At  the  same  time  (an  assembly  of  all  the  Judges  in  Ser- 
jeants' Inn  for  consultation),  it  was  also  resolved  by  them  all, 
(exeept  Walmesley  Fenor  and  Owen)  in  the  case  of  one  Richard 
IJraiUhaw  and  Robert  Burton  who,  with  others,  lately  by  word 
entered  themselves  into  an  agreement  one  with  another  to  rise 
and  put  themselves  into  arms,  and  so  to  go  from  one  gentle- 
man's house  to  another,  and  so  from  house  to  house,  to  pull 
down  inclosures  generally.  And  this  so  appearing  by  their 
own  confession  or  by  two  witnesses,  according  to  the  Statute, 
is  High  Treason  by  the  Statute  of  13  Elizabeth  c.  la.  The 
words  of  which  Statute  are,  "That  if  any  intend  to  levy  war 
against  the  Queen,  and  this  maliciously  advisedly  and  ex- 
pressly declare  or  utter  by  any  words  or  sayings,  that  this 
shall  be  High  Treason."  For  all  agreed  that  rebellion  of 
subjects  against  the  Queen  hath  been  always  High  Treason 
at  the  common  law.  For  the  Statute  23  Elizabeth  c.  1  is  that 
lev  \ing  of  war  within  the  realm  against  the  King  is  treason, 
and  rebellion  is  all  the  war  which  a  subject  can  make  against  the 
Kiiiic.  But  Walmesley  and  the  others  with  him  said  that  the 
Statute  1  Mary,  sess.  2,  c.  12,  "That  if  any  to  the  number  of 
twelve  or  more  assemble  themselves  to  the  intent  to  pull  down 
inclosures,  pales,  and  the  like  with  force,  and  continuing  together 
at'ter  proclamation  according  to  the  Statute  to  go  away  by  the 
space  of  an  hour,  or  do  any  of  the  offences  mentioned  in  the 
Statute,  that  this  is  felony."  So  that  if  these  actions  had  been 
treason  at  the  common  law,  it  had  been  to  no  purpose  to  have 
made  it  felony.  And  it  seemed  to  them  that  the  resistance 
ought  to  be  with  force  to  the  Queen,  before  that  such  acts  shall 
be  said  treason.  But  all  the  other  Justices  agreed,  and  so  it 
was  put  in  nre  lately  in  the  case  of  the  Apprentices  of  London, 
That  if  any  assembled  themselves  with  force  to  alter  the  laws, 
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1  2  Anil.  66,  Poph.  122,  3  Inst.  10. 
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or  to  set  a  price  upon  victuals,  or  to  lay  violent  hands  upon 
the  Magistrate  as  upon  the  Mayor  of  London  and  the  like, 
and  with  force  attempt  to  put  it  in  action,  that  this  is  rebellion 
and  treason  at  common  law,  and  this  Statute  of  1  Mary  makes 
it  in  such  a  case  but  felony.  And  they  put  a  diversity  be- 
tween the  cases  of  pulling  down  inclosures,  pales,  &c.  comprised 
in  the  Statute  of  1  Mary:  for  those  are  to  be  understood  where 
divers  to  the  number  of  twelve  or  more  pretending  any  or  all 
of  them  to  be  injured  in  particular,  as  by  reason  of  their 
common  or  other  interest  in  the  land  inclosed  and  the  like, 
and  assembling  to  pull  it  down  forcibly,  and  not  to  the  cases 
where  they  have  a  general  dislike  to  all  manner  of  inclosures. 
And  therefore  the  assembling  in  a  forcible  manner  and  with 
arms,  to  pull  them  down  where  they  have  any  interest  whereby 
they  were  in  any  particular  to  be  annoyed  or  grieved,  is  not 
treason.  But  the  case  here  tending  to  a  generality  makes  the 
act,  if  it  had  been  executed,  to  be  high  treason  by  the  course  of 
the  common  law.  And  therefore  the  intention  appearing  as  the 
case  is  here,  it  is  treason  by  the  Statute  of  1 3  Elizabeth  afore- 
said. 

Mr  Justice  Periam  in  some  manner  doubted  of  the  principal 
case.  But  to  intend  to  rise  with  force  to  alter  the  law,  to  set 
price  upon  any  victuals,  or  to  use  force  against  a  Magistrate  for 
executing  his  office  of  justice  and  the  like,  he  said  that  they 
were  clearly  treason  by  the  Statute  of  13  Elizabeth  aforesaid, 
if  it  may  appear  by  express  words  or  otherwise,  as  the  said 
Statute  mentions.  For  all  these  tend  against  the  Queen,  her 
crown  and  dignity,  and  therefore  shall  be  as  against  the 
Queen  herself.  And  if  it  had  been  put  in  practice,  it  had 
been  treason  at  the  common  law. 

The  other  reports  of  the  case  vary  a  little.  Anderson  says 
the  design  was  to  kill  several  gentlemen,  and  come  to  London, 
where  they  expected  reinforcements.  He  treats  the  case  as 
one  on  the  Statute  13  Elizabeth  c.  1,  and  how  treason  under 
that  Act  is  to  be  proved.  Lord  Coke  says  the  design  was  to 
get  armour  and  artillery,  and  adds,  It  was  resolved  by  all 
the  Justices  to  be  no  treason  within  the  25  Edward  III.,  and 
that  the  offenders  were  punished  under  the  Statute  13  Eliza- 
beth, "I  being  Attorney-General,  and  present1:"  but  he  adds 
that  the  Judges  did  also  resolve  that  a  rising  to  cast  down 
inclosures  generally  would  have  been  to  levy  war  under  the 
Statute  28  Edward  III.,  because  the  pretence  is  public  and 
general,  and  not  private  and  particular. 

Upon    these    cases   the   modern   doctrine   of   constructive 
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treason  in  levying  war  rests:   and,  as  Mr  Ludus  points  out, 
they  are  a  very  insecure  basis  for  it,  as  they  really  are  (apart 
from  all  other  objections)  cases  not  upon  the  general  law  of' 
treason,  but  upon  the  construction  of  the  Statute  13  Elizabeth, 

•.iporary  Act,  which  expired  at  the  Queen's  death. 

Tin-  c|uesti.  ;i  was,  however,  raised,  and  solemnly  settled  in 
Lord  !  ase.  It  is  not  necessary  here  to  go  further  into 

the  history  of  that  brilliant  favourite  than  to  state  that,  dis- 
i  with  the  treatment  he  received  in  Ireland,  he  hurried 
back  to  Knu'land  to  try  the  effect  of  a  personal  interview  with 
the  Queen.  It  failed  :  he  was  committed  to  a  sort  of  custody, 
or  rather  espionage;  believing  that  all  his  disgrace  was  the 
act  of  his  rivals  the  Cecils,  he  determined  to  endeavour  to 
remove  them.  He  collected  a  party  consisting  of  all  the 
malcontent  Catholics  and  Puritans,  and  filled  his  house  with 
armed  retainers.  He  seems  to  have  meditated  playing  the 
part  in  England  that  the  Duke  of  Guise  had  played  in  France, 
and  to  have  compelled  the  Queen  to  change  her  ministers,  and 
if  necessary  to  use  force  to  make  her  do  so.  Alarmed  by  his 
preparations,  the  Government  determined  to  strike,  not  to  wait 
to  be  struck.  The  Chancellor,  Chief  Justice,  and  other  members 
of  the  Council  went  to  Essex's  house  to  ask  what  the  assembly 
of  armed  men  meant.  Essex  thought  the  time  had  come  for 
action ;  he  locked  up  the  Lords,  and  he  and  Lord  Southampton 
went  through  the  streets  of  London,  endeavouring  to  raise  a 
riot ;  they  were  unsuccessful,  the  attempt  failed :  a  warrant 
was  issued  for  their  arrest,  and  a  reward  offered  for  any  one 
who  would  deliver  them  to  justice.  Essex  and  Southampton 
were  arrested  and  sent  to  the  Tower,  as  were  also  Captain  Lee, 
Sir  ( 'hristopher  Blunt,  Sir  Charles  Davers,  Sir  John  Davis, 
Sir  tiilly  Merrick,  and  Henry  Cuffe. 

On  the  19th  February,  1600,  Lord  Buckhurst,  sitting  as 
Lord  High  Steward,  held  a  Court  in  Westminster  Hall  to  try 
Lords  Essex  and  Southampton  for  treason. 

The  Peers  summoned  were  the  Earls  of  Oxford,  Shrewsbury, 
Derby,  Worcester,  Cumberland,  Sussex,  Hertford,  Lincoln, 
and  Nottingham,  Viscount  Bindon,  Lords  de  la  Warre,  Mor- 
obham,  Stafford,  Grey,  Lumley,  Windsor,  Chandos,  Rich, 
Darcy.  Hunsdon,  St  John  of  Bletso,  Burleigh,  Compton,  and 
Howard  of  Walden. 

Lord   !',->.  \  asked  if  he  might  challenge  any  of  the  Peers. 
The  Lord  Chief  Justice  Popham  told  him  no,  and  the  Attorney- 
general,  Sir  Edward  Coke,  cited  the  case  of  Lord  Darcy  in 
Henry  VIII.'s  rei^n,  in  support  of  this  ruling  that  no  challenge 
i  lowed  in  the  Lord  High  Steward's  Court. 
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Lords  Essex  and  Southampton  were  then  ordered  to  hold 
|  up  their  hands  ;  the  indictment  was  read,  and  they  each  pleaded 
not  guilty. 

Serjeant  Yelverton  then  opened  the  case  for  the  Crown, 
which  was  that  on  the  8th  February,  1600,  Lord  Essex  went 
j  about  with  armed  men  to  disinherit  the  Queen.  That  the 
i  Queen,  desiring  to  stop  the  rebellion,  sent  the  Lord  Keeper, 
the  Lord  Chief  Justice,  the  Earl  of  Worcester,  and  Sir  William 
Knowles,  who  ordered  the  Earls  to  dissolve  the"  assembly  and 
lay  down  their  arms ;  that  the  Earls  imprisoned  the  Queen's 
messengers,  and  refused  the  Queen's  authority ;  that  some  of 
their  adherents  cried  out,  "  Kill  them,  kill  them,"  thereby 
putting  her  Majesty's  Council  in  fear  of  their  lives ;  that  they 
left  them  in  the  custody  of  Sir  John  Davis  and  proceeded  to 
carry  out  their  plans;  that  Lord  Essex  sent  his  secretary, 
Temple,  into  London  the  night  before,  in  hope  to  raise  the 
citizens;  that  he  fortified  his  house,  and  collected  arms  and 
ammunition  to  defend  it,  which  were  all  signs  of  rebellion. 
Yelverton  then  said  that  if  any  man  do  intend  the  death  of 
the  King,  it  is  treason  by  law ;  for  he  is  the  head  of  the  Common- 
wealth, and  all  his  subjects  ought  to  obey  and  stand  with  him. 
After  a  comparison  of  Essex  and  Catiline,  Essex  having  only 
papists,  atheists,  and  recusants  as  his  aiders  and  abettors, 
reproaching  him  with  his  ingratitude  to  the  Queen,  comparing 
his  ambition  to  a  crocodile  that  is  ever  growing  as  long  as  he 
lives,  Yelverton  concluded  by  saying  that  as  some  of  the 
peers  who  were  sitting  on  the  trial  knew  of  their  personal 
knowledge  how  Essex  and  Southampton  had  acted,  he  won- 
dered they  did  not  confess  at  once.  Yelverton  concluded  with 
a  prayer  that  God  would  long  preserve  the  Queen  from  her 
enemies,  a  prayer  in  which  both  Essex  and  Southampton  joined, 
saying,  "Amen,  God  confound  their  souls  that  ever  wished 
otherwise  to  her  sacred  person." 

The  Attorney-General  (Sir  E.  Coke)  then  addressed  the 
Court ;  he  began  by  laying  down  that  the  thought  of  treason 
to  the  Prince  by  law  is  death,  and  he  that  is  guilty  of  rebellion 
is  guilty  of  an  intent  (by  the  laws  of  the  land)  to  seek  the 
destruction  of  the  Prince,  and  so  of  treason.  First,  he  that 
raiseth  power  and  strength  in  a  settled  Government  the  law 
will  not  suffer  it,  but  is  construed  as  in  cases  of  high  treason ; 
he  that  doth  usurp  upon  it  the  law  doth  intend  that  he  hath 
purposed  the  destruction  of  the  Prince ;  he  that  doth  assemble 
power,  if  the  King  doth  command  him  upon  his  allegiance  to 
dissolve  his  company  and  he  contemns  it,  without  any  question 
it  is  high  treason ;  he  that  doth  levy  forces  to  take  any  town, 


Elizabeth. 


2S1) 


IO  likewise.      Lin  ".x   hath  le\  ifd  power  to  take 

Power  of  London,  to  surprise  the  Queen's  Court;  then 
this  must  needs  be  higher  than  this  highest,  and  he  that  doth 
fort  if v  himself  against  tin-  Prince's  power  must  needs  be  in  the 
compass  <>f  Mvasiui.  The  Attorney-General  then  said  he  would, 
1st,  opt-n  tin-  quality  of  the  rebellion;  2nd,  the  manner  of  it; 
:>rd,  touch  upon  the  circumstances;  and  lastly,  observe  upon 
the  person.  The  quality  was  high  treason,  the  manner  was 
ingratitude ;  this  was  proved  by  all  the  favours  Essex  had 
«1,  which  Coke  proceeded  to  detail.  It  concerns  the 
i  s  person ;  though  so  heinous,  every  one  has  voluntarily 
confessed  :  no  one  has  been  racked,  tortured,  or  pressed,  all 
U'iiii:  severally  examined,  agree.  Essex  designed  to  surprise 
the  Court  and  the  Tower  at  once,  and  appointed  Blunt  the 
custody  of  the  gates,  Davis  of  the  hall,  Davers  of  the  pre- 
sence, and  himself  of  the  Queen's  person ;  and  then  he  purposed 
to  call  a  Parliament;  he  also  intended,  if  he  failed,  to  kill 
the  Lords  the  Queen  had  sent  to  him  and  he  had  imprisoned. 
"What  need  I,"  said  Coke,  "to  stand  upon  further  proofs? 
it  is  so  evident,  and  Essex  will  not  deny  that  he  had  a  paper 
which  contained  divers  of  his  friends'  names,  and  which  he 
destroyed,  and  it  is  clear  it  must  therefore  have  contained 
something  else." 

Lord  Essex  complained  that  Coke  played  the  orator  and 
ai»usi>d  their  Lordships;  he  asked  that  he  might  have  leave  to 
answer  each  objection. 

Essex  was  here  interrupted. 

Witherington's  examination  was  then  read,  which  proved 
that  Essex  locked  up  the  Lords  who  were  sent  to  him ;  that  he 
heard  some  person  say  that  the  others  say,  "Let  us  make  an 
end  of  them,  and  we  shall  have  fewer  to  deal  with ; "  that 
orders  were  left,  if  Lord  Essex  miscarried  in  London,  that 
the  Lord  Keeper  and  Lord  Chief  Justice  should  be  killed ; 
that  when  the  Council  ordered  Lord  Essex  to  dissolve  his 
forces,  he  said  nothing. 

\  denied  that  the  words  "Kill  them"  were  ever  used, 
and  said  that  Witherington  came  voluntarily  to  his  house,  and 
joined  in  all  that  was  done;  that  the  Council  were  locked  up 
for  kindness  to  save  them  lest  they  should  be  hurt,  considering 
the  people  abroad  in  the  streets. 

The  Lord  Keeper,  the  Earl  of  Worcester,  and  the  Lord 
Chief  Justice  then  proved  that  they  heard  the  words  "Kill 
them,  kill  them."  used,  l>ut  would  not  swear  they  were  spoken 
1'V  Lord  Essex,  or  by  his  privity  or  command. 

The  declaration  of  the  Lord  Keeper,  Lord  "Worcester,  and 
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the  Lord  Chief  Justice  as  to  what  took  place  at  Essex  House 
was  then  read ;  it  proved  that  a  great  crowd  was  assembled  at 
Essex  House,  that  the  Lord  Keeper  told  Essex  they  were  sent 
by  the  Queen  to  know  why  this  assembly  was  held ;  that  Essex 
told  them  that  his  life  was  in  danger,  and  it  was  for  his  pro- 
tection ;  that  his  letters  were  counterfeited,  and  it  was  to  defend 
his  life  he  had  assembled  the  force.  The  Lord  Chief  Justice 
said  if  they  would  disperse  them,  the  matter  should  be  brought 
before  the  Queen  and  justice  done.  Earl  Southampton  com- 
plained Lord  Grey  had  assaulted  him ;  the  Lord  Chief  Justice 
replied  that  justice  had  been  done  in  that  matter.  Lord 
Essex's  followers  here  raised  great  shouts,  saying  the  Lords 
only  kept  him  to  gain  time.  The  Lord  Keeper  then  proposed 
to  Lord  Essex  to  speak  with  him  in  private.  Essex  took  the 
Lords  into  the  house  and  put  them  in  a  chamber,  and  told 
them  he  was  going  to  London  to  take  order  with  the  Mayor 
and  Sheriffs ;  that  he  should  be  there  again  in  an  hour,  and  he 
left  them  guarded  by  some  of  his  men,  Sir  John  Davis,  Tresham, 
and  Salisbury,  who  kept  them  until  Sir  Ferdinando  Gorges  came 
and  delivered  them ;  that  they  asked  the  guard  to  let  them  go, 
but  they  refused,  saying  Essex  had  ordered  they  should  not 
depart  before  his  return,  which  would  be  soon. 

The  Lord  Chief  Justice  was  called,  and  swore  this  was  all 
true. 

The  Attorney-General,  turning  to  Essex  said,  "You  had 
300  men  in  your  house,  why  did  you  not  dissolve  them  when 
ordered  by  the  Queen  on  your  allegiance]" 

Essex  replied  that  they  were  so  excited  he  could  not ;  that 
he  understood  the  house  was  to  be  attacked,  therefore  he  put 
the  Lords  in  the  safest  place.  Essex  urged  that  he  had  been 
accused  of  being  a  Papist,  but  in  fact  Papists  had  been  hired 
to  give  evidence  against  him,  that  letters  of  his  had  been 
forged. 

This  the  Attorney-General  admitted,  but  said  it  was  done 
by  Essex's  connivance,  which  he  denied. 

Sir  Walter  Raleigh  was  called;  he  stated  that  Sir  Ferdinando 
Gorges  told  him  on  the  Thames  that  Essex  had  fortified  Essex 
House,  and  that  there  was  like  to  be  bloodshed,  and  desired 
him  to  go  to  Court  to  prevent  it;  that  he  advised  Sir  Ferdinando 
to  leave  them,  lest  he  got  into  trouble. 

Essex  said  that  Raleigh's  evidence  differed  from  what  Gorges 
told  him  on  his  return  from  his  interview  with  Raleigh. 

Coke  then  asked  Essex  what  he  had  to  say  in  favour  of 
Davis;  "one  of  your  adherents,  who  has  confessed  he  was  a 
Papist." 


tbeth. 


K>--\    d'-nird   that    h«'   knr\v  Davis  to  be   a   Papist,  and 
to  <  'ok*-,  "You  say  we  have  committed  treason,  prove 
that  true," 

Yrl\. Tton  ivplit-d,  "If  you  deny  raising  the  forces,  why 
di«l  *o  many  men  come  to  your  house  that  day1?" 

ithanijiton  said  ln»  had  only  ten  or  twelve  with  him,  and 
that  was  the  usual  number  he  went  about  with,  so  he  could  not 
1  to  raise  a  tumult. 

Coke  replied,  "The  reason  you  had  so  few  was,  you  thought 
all  London  would  rise  in  your  favour." 

Sir  Ferdinando  Gorges'  confession  was  then  read;  Essex 
had  invited  him  to  London;  there  were  120  Earls,  Barons, 
and  gentlemen  who  were  discontented  with  the  present  state 
of  tilings,  so  Essex  said,  that  they  had  two  meetings  at  Drury 
House,  where  it  was  discussed  :  should  they  surprise  the  Court, 
take  the  Tower,  or  raise  the  city  ]  it  was  agreed  first  to  sur- 
]»ri>i'  the  Court;  that  when  they  went  into  the  scheme,  they 
found  they  were  so  few  that  they  abandoned  the  plan.  It  was 
then  resolved  to  raise  the  city ;  that  he  went  with  Lord  Essex 
to  the  city,  and  Essex  sent  him  back  to  liberate  the  Lords ;  he 
corroborated  Raleigh's  testimony.  Gorges  was  called,  and  swore 
this  was  true. 

Sir  Charles  Davers'  examination  was  then  read.  It  con- 
firmed Gorges'  account  of  seizing  the  Court,  and  said  orders 
had  been  given  to  each  what  they  were  to  do ;  the  Tower  was 
thru  to  be  surprised,  and  a  Parliament  called;  that  he  dis- 
suadi'd  Essex  from  it,  and  advised  him  to  flee  to  Wales,  or 
other  parts  beyond  the  seas.  That  he  only  joined  on  account 
of  his  iv_i:ard  for  Lord  Southampton. 

Sir  John  Davis'  examination  was  read ;  he  confirmed  the 

i  of  seizing  the  Court  and  Tower,  said  Essex  wrote  down 

all  the  details  himself ;  on  being  asked  how  Essex  proposed  to 

deal  with    those  who   resisted   him,  he   said   they  should    be 

brought  to  a  fair  trial. 

Sir  Christopher  Blunt's  examination  was  read.  Essex  went 
to  the  city  to  secure  his  life  against  such  forces  as  might  be 
sent  against  him ;  that  Essex  was  never  disposed  to  shed  blood: 
that  In-  jnojHiM'd  a  toleration  in  religion.  In  his  second  exami- 
nation ht>  con  firmed  what  was  said  about  Essex  writing  down 
thr  dt  tails,  and  confessed  that  he  was  reconciled  to  the  Pope. 
That  he  came  to  London  because  Essex  wrote  to  ask  him  to 
do  so. 

The  Earl  of  Rutland's  examination  was  read.     He  heard 

call  out  in  the  street,  "  England  is  bought  and  sold  to 

the  Spaniards;"  that  when   London  was  captured,  the  Lord 
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Keeper  was  to  be  taken  with  them  to  Court ;  that  Essex  stated 
he  was  sure  of  Sheriff  Smith ;  that  Southampton  was  greatly 
discontented. 

Lord  Cromwell's  examination  was  read;  he  said  on  the 
morning  of  the  riot  one  of  Essex's  servants  came  to  him  and 
asked  him  to  come  to  speak  to  Essex,  saying  what  was  going 
to  be  done  was  good  for  the  Queen  and  for  all ;  that  he  went  to 
the  Mayor's  house,  and  to  Sheriff  Smith's  house  :  that  on  hearing 
the  Proclamation  to  disperse  Essex  said,  "Where  is  the  Sheriff? 
let  him  bring  muskets  and  pistols,  for  I  am  credibly  informed 
out  of  Ireland  that  England  is  sold  to  the  Spaniards  :"  that  he 
then  left  them. 

Lord  Sandes'  examination  was  read.  Essex  sent  for  him  : 
when  he  got  to  Essex  House,  only  a  few  were  there ;  afterwards 
Lord  Southampton  came  with  more.  He  went  with  Essex  to 
London,  came  back  as  far  as  Ludgate  with  him ;  on  being 
repulsed  heard  Essex  cry  "  Charge,  charge,"  and  call  for  his 
horse.  Sheriff  Smith  was  as  far  in  the  matter  as  any  of 
them. 

Pashell's  examination  was  read ;  he  said  Essex  burnt  a  black 
purse  and  a  paper  which  contained  about  five  or  six  lines  of 
secret  matter.  Essex  said  he  would  not  have  as  much  as 
their  names  drawn  into  question  which  were  ignorant  of  the 
occurrence :  that  he  told  him  he  (Essex)  was  beloved  in  the 
city. 

Lord  Monteagle's  examipation  was  read.  He  followed 
Essex  down  Fleet  Street ;  in  Gracechurch  Street,  when  Lord 
Burleigh  came  with  the  herald,  Essex  told  his  followers  to 
make  the  herald  stay,  for  he  would  not  hear  the  Queen  abused. 

The  Attorney-General  then  called  the  attention  of  the  Court 
to  the  fact  that  all  these  examinations  agreed  in  the  same  point, 
and  that  each  witness  had  been  separately  examined  without 
rack  or  torture. 

Essex  then  said  he  would  answer  to  that  point ;  he  urged 
that  the  agreement  was  produced  by  the  same  fear  and  the 
same  examiners  acting  on  the  same  witnesses ;  that  the  wit- 
nesses were  in  danger  of  the  law,  and  desired  to  live.  As  to 
surprising  the  Court,  his  design  was  to  go  with  his  friends  and 
petition  the  Queen  :  and  to  gain  their  petition,  to  remove  from 
the  Queen's  Chamber  Cecil  and  Raleigh,  his  enemies ;  that  he 
had  never  in  any  way  intended  to  hurt  the  Queen.  He  then 
told  Sir  Ferdinando  Gorges  to  say  nothing  to  incriminate  himself, 
but  what  he  liked  as  to  him. 

The  Lord  Admiral  asked  that  Gorges  should  unfold  any 
secrets  touching  the  state  that  had  passed  between  him  and 
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( Jorgos  replied  he  had  said  all  he  could  remember,  and 
both  Kssex  and  Southampton  urged  him  to  say  all  he  knew. 

Southampton  said  it  was  a  foolish  action  going  through  the 
town,   hut    K--e\'s   idea  of  having   persons  posted  about  the 
Court  was  only  to  prevent   him  being  denied   access  to  th 
Queen. 

Cobliam  asked  Essex  why  he  made  such  imputations  against 
him.  Essex  replied  that  he  had  forgiven  all  the  world ;  thai 
what  he  said  was  true,  and  that  he  had  said  it  neither  out  oi 
fear  of  death  nor  desire  of  life. 

Bacon  then  addressed  the  Court  for  the  Crown,  urging  that 
\  now  desired  to  shift  his  guilt  from  his  own  shoulders  to 
those  of  his  enemies.  That  his  entry  into  London  reminded 
him  of  Pisistratus;  that  all  Essex  had  said  or  could  say  was 
but  shadows,  and  that  Essex's  best  cover  was  to  confess  and 
not  to  justify. 

Essex  replied  he  wanted  to  call  Bacon  as  a  witness :  that 
win -it  his  enemies  were  persecuting  him,  Bacon  proffered  his 
aid  to  get  at  the  Queen,  and  drew  up  a  letter  for  him  to  the 
Queen ;  that  Bacon  pointed  out  who  were  his  enemies :  that 
Cecil  had  seen  this  letter. 

Bacon  replied  that  he  had  spent  more  time  in  trying  to 
make  Essex  a  good  subject  than  upon  any  other  man  in  the 
world;  that  he  had  performed  the  part  of  an  honest  man,  and 
laboured  for  Essex's  good. 

Essex  protested  that  an  honourable  counsellor  had  lamented 
at  the  course  Bacon  had  taken;  that  he  could  prove  from 
Sir  Robert  Cecil  that  Cecil  had  said  the  only  person  entitled 
to  tin-  Kn^lish  Crown  was  the  Infanta  of  Spain. 

Cecil  here  came  forward,  protesting  that  he  was  a  loyal 
man,  that  Essex  was  a  traitor,  and  read  Essex  a  lecture  on  the 
(liti'eivnei-  I •» -tween  loyalty  and  treacheiy;  he  defied  Essex  to 
do  his  worst,  but  admitted  he  had  said  the  King  of  Scots  and 
tin'  King  of  Spain  were  competitors  for  the  Crown.  He 
challenged  Essex  to  name  the  Counsellor.  Essex  replied  Lord 
Southampton  knew  it  as  well  as  he.  Cecil  asked  Southampton 
who  it  was,  and  Southampton  said  at  once,  the  Comptroller 
of  the  Household.  Cecil  asked  that  the  Court  would  send  and 
ask  the  Queen  to  allow  the  Comptroller  to  be  examined;  this 
was  .lone,  and  the  Comptroller  stated  that  he  recollected  that 
a  book  was  read  in  Cecil's  company  treating  of  the  matter,  but 
he  <lid  not  recollect  Cecil  using  the  words  alleged  :  whereupon 
(Vril  thanked  God  that  though  Essex  was  found  to  be  a 
traitor,  he  was  found  to  be  an  honest  man;  and  added,  he 
forgave  Essex  from  the  bottom  of  his  heart. 
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Lord  Southampton  urged  he  did  not  know  the  law,  and 
if  he  had  offended,  it  was  through  ignorance ;  that  he  only 
joined  Essex  as  he  had  married  a  relation  of  his;  that  he 
never  intended  any  hurt  to  the  Queen,  and  humbly  begged 
her  pardon  for  what  he  had  done. 

Essex  argued  that  he  only  proposed  to  resist  his  private 
enemies :  that  he  sent  for  the  Sheriff  solely  to  see  if  he  acted 
legally  or  not. 

Coke  interrupted,  saying,  "Why  then  did  you  call  out 
*  England  is  bought  and  sold  to  the  Spaniards '  1 " 

Southampton  protested  most  vehemently  that  Essex  never 
used  these  words  :  that  he  did  not  hear  the  proclamation,  nor 
did  he  see  Burleigh  and  the  herald  :  that  his  only  object  was  to 
help  Essex  in  his  private  quarrel :  that  Rutland  had  never 
seen  him  discontented ;  that  he  never  was  a  Papist,  and  was 
never  conversant  with  any  of  them  :  that  he  only  knew  one 
Papist,  White,  a  priest. 

Essex  disclaimed  all  idea  of  revenge  :  said  that  he  was  free 
from  disloyalty,  or  any  idea  of  harming  the  Queen  :  that  he 
was  opposed  to  bloodshed  :  that  he  never  sought  the  Crown,  or 
wanted  to  be  anything  but  a  subject :  that  his  object  was  to 
secure  his  access  to  the  Queen  to  unfold  his  griefs  against  his 
private  enemies :  that  he  had  never  been  a  friend  of  sectaries 
or  Papists,  hypocrites  or  atheists. 

Bacon  urged  that  Essex  had  weakly  shadowed  his  purpose, 
and  slenderly  answered  the  case  against  him.  He  compared 
his  conduct  to  that  of  the  Duke  of  Guise  in  Paris,  and  said 
Essex  wanted  to  have  a  "  Day  of  Barricades "  in  London. 
That  he  only  yielded  when  it  was  hopeless,  and  he  then  sought 
to  make  out  it  was  a  private  quarrel. 

Essex  replied  that  he  admitted  he  was  wrong  to  stand  out, 
and  that  Southampton  and  Davis  had  persuaded  him  to  yield : 
that  he  had  only  yielded  upon  terms  which  he  asked  might 
be  kept,  the  chief  of  which  was  that  his  followers  might  go 
free. 

The  prisoners  were  removed  from  the  bar ;  the  Peers  re- 
tired and  sent  for  the  two  Chief  Justices,  Popham  and  Anderson, 
and  the  Lord  Chief  Baron  Peirani  to  give  their  opinions  on  the 
points  of  law : 

1.  "If  a  subject  attempteth  to  put  himself  into  such  strength 
as  the  King  shall  not  be  able  to  resist  him,  and  to  force  and 
compel  the  King  to  govern  otherwise  than  in  accordance  with 
his  own    royal  authority  and  discretion;  is  this  treason  and 
rebellion  ? 

2.  "Does  every  rebellion  necessarily  in  law  imply  a  com- 
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ng  the  death  ami  deprivation  of  tin-  Kinur:  tor  seeing  the 
rel.el  would  never  suffer  the  Kin;,'  to  live  and  reiVn,  as  he 
would  |>unish  and  take  n-vi-n^'  fur  his  trruson  and  rebellion?" 

Tin-  .ludges  unanimously  answered  both  questions  in  the 
affirmative. 

Tin-  Lords  thereupon  unanimously  found  both  prisoners 
fiilty  of  treason,  and  the  usual  sentence  was  passed  upon 
tnein.  K»e\  was  executed  on  the  25th  February,  1601,  but 
Southampton  was  reprieved. 

Tli is  trial,  although  one  of  the  fairest  that  had  taken  place 
under  Klizabeth,  can  hardly  be  termed  a  fair  one;  the  consti- 
tution of  the  Court  was  most  unfavourable  to  the  prisoners, 
Lord  Grey,  who  had  had  a  previous  quarrel  with  Lord  South- 
ampton, sitting  there.  The  evidence  was  not  given  vivd  vocey 
at  l.-avt  the  material  points  were  not,  and  as  to  those  witnesses 
who  were  examined  in  Court,  they  merely  stated  that  their  pre- 
vious examinations  were  true.  Raleigh,  who  was  the  only  real 
witness  called,  only  proved  a  conversation  he  had  had  with 
s,  which  was  not  evidence  against  the  prisoners.  The  Sta- 
tute of  Edward  III.  received  a  remarkable  extension  by  the 
ruling  of  the  Court  in  this  case  :  for  the  future  it  was  treason 
to  compel  by  force  the  King  to  change  his  policy  :  and  rebellion 
and  kill  in  %  the  King  were  synonymous  terms.  This  construc- 
tion of  Lord  Coke's  is  the  basis  upon  which  a  great  deal  of  the 
sul  sequent  law  of  treason  rests.  It  was  also  definitely  decided 
that  a  IVrr  has  no  right  of  peremptory  challenge. 

Sir  Christopher  Blunt,  Sir  Charles  Davers,  Sir  John  Davis, 
Sir  ( I  illy  Merrick,  and  Henry  Cuffe,  were  tried  for  treason  on 
the  .">th  March,  1600,  before  a  special  Commission,  consisting 
of  the  Karl  of  Nottingham,  Lord  Hunsdon,  Secretary  CeciJ, 
the  Lord  Chief  Justice  Popham,  the  Chancellor  of  the  Ex- 
chequer, Sir  John  Fortescue,  Mr  Secretary  Herbert,  and  divers 

Of  the  Jll-: 

They  \\ere  arraigned  before  a  Jury  composed  of  Aldermen 
of  London  "and  other  gentlemen  of  good  credit  and  sort." 

Tin-  indictment  charged  them  with  on  the  1st  February 
last  at  Essex  House  conspiring  the  death  and  destruction  of 
;e«>ii.  causing  an  insurrection  of  the  Queen's  subjects,  and 
making  ^ar  in  London  against  the  Queen,  intending  to  alter 
the  ( ,.  .\ . •rnment,  state,  and  religion  now  established,  and  to 
surprise  the  Court  at  Whitehall.  That  the  Queen,  under- 
standing th.-ir  trea^m,  sent  the  L,.rd  Keeper  and  others  to 
command  them  to  disperse;  that  they  refused  to  obey,  caused 
the  Lord  Keeper  and  the  others  to  !•»•  locked  up;  that  Sir  John 
Davi*  kept  them  l»v  force,  and  the  words  "Kill  them,  kill 
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1600.  j  them  "  were  used.  That  Lord  Essex  on  leaving,  ordered  them 
I  to  be  killed  if  they  offered  to  escape,  or  he  should  miscarry  in 
London ;  that  they,  with  300  men,  went  into  the  city  seeking 
to  stir  up  rebellion ;  that  they,  with  the  Earl  of  Essex,  fortified 
Essex  House  against  the  Earl  of  Nottingham,  the  Queen's 
General,  and  the  Queen's  army  and  forces  sent  to  suppress 
the  rebels. 

On  being  called  on  to  plead  Sir  Christopher  Blunt  asked,  could 
he  plead  guilty  to  part,  and  plead  not  guilty  as  to  the  rest  1 

Lord  Chief  Justice  Popham  told  him  no;  he  must  plead 
generally  to  the  whole  guilty  or  not  guilty,  and  excuse  himself 
on  the  evidence  as  to  what  part  he  could.  They  then  all 
pleaded  not  guilty,  as  did  Merrick  and  Cuffe,  who  were  sepa- 
rately arraigned. 

Serjeant  Yelverton  opened  the  case  for  the  Crown,  urging 
that  it  was  treason  within  the  Statute  25  Edward  III.  to  alter 
the  state,  change  the  religion,  and  for  subjects  to  sway  things 
as  they  list.  He  then  gave  a  history  of  Lord  Essex  and  the 
Queen's  great  clemency  to  him ;  stated  that  Essex  being  sent 
for  by  the  Queen,  refused  to  come ;  that  the  Queen  then  sent 
the  Lord  Keeper  and  certain  others  to  him,  and  he.  locked 
them  up,  and  tried  to  raise  the  city. 

The  Attorney-General,  Sir  E.  Coke,  determined  to  proceed 
against  Blunt  first.  After  Coke  had  set  out  the  enormities  of 
his  conduct,  Blunt  offered  to  plead  guilty  :  but  Coke  would  not 
hear  of  this,  and  went  on  to  prove  Blunt's  conduct  treason ;  he 
cited  a  case  in  the  8  Henry  VIII.  when  the  Labourers  of  Kent 
made  an  insurrection  against  the  Statute  of  Labourers  to  in- 
crease their  wages.  Chief  Justice  Finieux  and  all  the  Judges 
had  held  this  to  be  treason ;  he  then  cited  the  Apprentices'  case 
and  Bradshaw's  case1  :  and  added,  "Now,  if  the  law  make  this 
construction  of  the  acts  of  mechanical  men,  what  shall  be  thought 
of  the  acts  of  Earls  and  other  strong  persons  intending  to  sur- 
prise the  Tower,  take  the  city,  possess  themselves  of  the  Court, 
call  a  Parliament,  change  a  Government,  tolerate  religion  1 
These  intents  of  force  must  needs  tend  to  treason." 

Popham  gave  the  reasons  for  this,  saying  that  by  force  to 
compel  the  prince  in  any  Government  is  in  itself  treason. 

Coke,  after  saying  what  he  could  to  aggravate  the  prisoners' 
guilt  and  prejudice  the  Jury  against  them,  referred  to  Queen 
Isabella  and  Edward  II-,  argued  that  the  defence  that  the 
prisoners  were  not  guilty  of  treason,  as  they  did  not  know 
of  the  treason  intended,  though  they  were  present  when  the 
thing  was  done,  was  not  tenable  in  law. 

1  See  ante,  p.  284. 
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.1'opham   laid  it  down    as    law,  that  in  cases  where  some 

Ifd  treason  arid  others  accompanied  and  assisted  them  in 

an\  action,  though  not  knowing  the  treason  intended,  yet  they 

all  guilty  of  treason,  and  that  if  persons  are  actors  and 

al»«'t tors  in  such  a  matter,  they  are  by  law  traitors. 

Blunt's  confession  was  thm  read,  and  those  of  Sir  John 
Davis.  Lord  Saiides,  and  Sir  Ferdinando  Gorges,  to  prove  that 
Blunt  took  no  notice  of  the  proclamation  to  disperse.  Captain 
Kdward  Bromley's  confession,  an  examination  of  Mr  Killigrew, 
were  read,  and  to  prove  Blunt  one  of  the  leaders  of  the  riot, 
S.nvtary  Herbert  and  Secretary  Cecil  said  what  the  Queen's 
orders  were.  Blunt  urged  that  his  object  in  taking  the  Lords 
inside  the  house  was  to  get  into  a  more  private  place  to  treat 
with  them. 

The  depositions  of  the  Lord  Keeper  and  the  Earl  of  Rutland 
were  read.  Popham  from  the  bench  supplied  some  details  in 
the  evidence,  and  corrected  the  depositions  and  the  prisoners' 
statements. 

Secretary  Cecil  then  stated  what  a  clear  confession  Essex 
made  before  execution,  and  an  abstract  of  this  was  read  as 
e\idem-e  against  the  prisoners.  A  correspondence  between 
Lee,  Essex,  Blunt,  and  the  Irish  rebel  Tyrone  was  referred 
to  and  Lee's  confession  read,  and  some  of  Essex's  letters  as 
to  what  took  place  in  Ireland:  as  nothing  relating  to  Ireland 
was  included  in  the  indictment,  it  is  difficult  to  see  how  these 
could  be  evidence  against  the  prisoners  on  this  charge ;  all  it 
was  and  all  it  was  used  for  was  to  prejudice  the  jury  against 
them.  Hetherington's  and  some  other  confessions  were  not 
ivad,  as  they  touched  the  Earl  of  Essex  alone. 

The  Solicitor-General,  Fleming,  then  proceeded  with  the 
evidence  against  Sir  Charles  Davers ;  it  consisted  of  his 
confession,  Davers  urging  that  though  he  knew  of  the  plot, 
he  always  opposed  its  execution,  but  the  Chief  Justice  told 
him  that  was  no  defence.  Davers  then  admitted  his  guilt, 
and  asked  for  the  Queen's  mercy. 

Bacon  then  took  up  the  case  against  Sir  John  Davis :  the 
evidence  against  him  consisted  of  his  own  examination.  The 
Lord  Admiral  said  that  Davis  detaining  the  Lords  in  Essex 
House  endangered  their  lives,  as  he,  the  Lord  Admiral,  being 
ordered  to  take  it  if  it  had  not  been  surrendered,  would  have 
blown  it  ii]).  and  thereby  killed  the  Lords.  It  was  also  said 
that  Davers  and  Davis  a  few  days  before  were  on  the  roof  of 
the  White  Tower,  surveying  the  place.  They  protested  that 
they  were  there  solely  for  pleasure,  but  they  admitted  they  said 
the  Tower  was  a  place  of  small  strength. 
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The  Attorney-General  then  took  up  the  case  against  Sir 
Blunt*  s  case  ty  Merrick  and  Cuffe.  He  said  that  Cuffe  was  the  author 
Merrick  and  of  the  whole  thing,  a  cunning  coiner  of  all  plots  j  that  he  in- 
duced Sir  Henry  Nevil  to  join  the  plot. 

Sir  Henry  Nevil's  confession  was  then  read.  Cecil  now- 
stated  what  had  induced  Essex  to  make  so  full  a  confession, 
and  that  in  his  confession  he  said  Cuffe  was  the  chief  con- 
triver, but  that  Blunt,  Davers  and  Davis  were  all  privy  to  the 
treason. 

Cuffe  then  entered  on  his  defence,  stating  he  took  no  part 
in  the  disturbance,  staying  quietly  in  his  room  all  day  and  not 
appearing  until  all  was  given  up  to  the  admiral.  He  urged  that 
if  the  Attorney-General  was  right,  and  whoever  intended  trea- 
son, if  the  same  was  afterwards  carried  out,  was  a  traitor,  both 
the  designer  and  the  actor,  yet  he  was  not  a  traitor,  as  the 
thing  intended  was  to  seize  the  Court,  the  thing  done  was  the 
going  into  the  city. 

The  Attorney- General  interrupted,  saying  that  in  cases  of 
treason  the  very  intent  is  treason  if  it  can  be  proved.  Cuffe 
admits  he  intended  to  seize  the  Court,  therefore  he  is  a 
traitor. 

Against  Sir  Gilly  Merrick  the  Attorney-General  urged  that 
he  was  the  person  who  fortified  Essex  House  against  the 
Queen's  forces ;  that  he  got  some  one  to  shoot  Lord  Burleigh, 
but  that  the  man  missed  Burleigh  and  only  shot  Captain  Lovel's 
horse.  That  he  got  some  players  to  play  Henry  IV.  and  the 
scene  with  the  King's  death,  though  the  players  did  not  want 
to  do  so. 

The  confession  of  one  Arthur  Smith  was  read,  which  proved 
that  Merrick  came  to  his  house,  asked  who  lodged  there,  was 
told  Sir  Walter  Harcourt ;  that  he  told  Smith  to  get  rid  of 
him,  as  Essex  only  wished  his  own  friends  about  him.  A  letter 
of  Merrick  to  his  brother,  telling  certain  persons  to  come  to 
London  and  that  Essex  would  take  it  thankfully,  was  read. 

The  confession  of  Thomas  Johnson  was  read,  which  said 
that  Merrick  went  about  all  day  with  a  guard  of  musketeers 
with  him,  and  that  his  hat  was  full  of  shot.  Merrick  declared 
that  his  guard  was  only  to  protect  the  imprisoned  Lords  who,  if 
the  house  was  forced,  would  be  killed. 

The  confession  of  Watts  to  show  that  Merrick  took  an 
active  part  in  fortifying  the  Tennis  Court  was  read. 

This  concluded  the  case.  The  Attorney-General  made  some 
general  observations  against  all  the  prisoners.  He  dwelt  on 
Essex's  confession,  and  concluded  by  referring  to  Catiline,  and 
adding : 
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"Dixerat  '0  mores!   0  temporal'   Tullius  olim, 
liomunum  stmeret  cum  Cutilina  nefas. 
4  O  tcinpora '  dicimus,  &c. 

Et  cur  non  dicimus,  '0  mores'?" 

The  Jury  retired,  and  after  about  half  an  hour's  absence 
found  a  verdict  of  guilty  against  all  the  prisoners. 

Yelverton  asked  for  judgment. 

Blunt  and  Davers  admitted  their  guilt  and  asked  to  be  be- 
headed. Sir  John  Davis  asked  for  mercy;  Merrick  that  his 
estate  might  be  spared  for  his  family.  Cuffe  admitted  his 
guilt,  but  said  his  fidelity  to  his  master  had  brought  him  to 
this. 

The  Lord  Chief  Justice  Popham  then  pronounced  sentence. 
Blunt  and  Davers  had  their  requests  granted  and  were  be- 
headed on  Tower  Hill,  and  Merrick  and  Cuffe  executed  in  the 
usual  way  at  Tyburn. 

It  will  be  seen  that  in  this  case  the  doctrine  as  to  the  trea- 
son of  levying  war  was  clearly  laid  down  and  treated  as  settled 
law.  Some  very  doubtful  positions  of  law  seem  to  be  laid 
down  by  the  Attorney-General,  namely,  that  the  intent  alone 
is  treason  if  it  can  be  proved,  thereby  inferring  no  overt  act  is 
required.  The  worst  part  of  the  trial  was  the  behaviour  of 
Popham,  the  Chief  Justice.  Not  only  did  he  throughout  show 
a  desire  to  have  the  prisoners  convicted,  but  also  supplied  of 
his  own  knowledge  any  deficiency  in  the  evidence.  The  way 
Cecil  interfered  as  helping  the  Crown  against  the  prisoners  was 
to  our  ideas  most  scandalous ;  a  partial  court  bent  on  a  convic- 
tion did  not  give  the  prisoners  much  chance.  The  statements 
about  Ireland  also  were  most  unfair,  as  the  indictment  did  not 
refer  to  anything  done  there.  The  evidence  consisted  of  deposi- 
tions only,  and  although,  after  the  ruling  of  the  Court  as  to 
what  was  treason,  it  was  no  use  for  the  prisoners  to  dispute  the 
facts,  yet  still  they  seem  to  have  been  treated  if  possible  more 
unfairly  than  most  of  the  political  prisoners  at  that  time.  In 
addition  to  these  several  others  were  arrested  for  Essex's  trea- 
son, and  among  the  names  of  the  persons  implicated  we  find 
several  of  those  whom  we  afterwards  meet  with  in  the  Gun- 
powder and  other  plots. 

Captain  Thomas  Lee  was  indicted  for  treason  and  tried 
before  the  Lord  Chief  Justice  Popham.  The  indictment 
char^'d  him  with  plotting  and  compassing  to  raise  sedition  and 
rebellion,  to  deprive  the  Queen  of  her  crown,  to  take  away  her 
life,  commit  her  people  to  slaughter,  alter  the  forms  of  govern- 
ment and  religion.  To  carry  out  this  wicked  resolution  he 
repaired  on  the  12th  February,  1600,  to  the  chamber  of  Sir 
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Robert  Crofts  to  discover  the  plot  to  him  and  to  get  him  to 
join  him  in  going  to  Westminster  to  lay  hands  on  the  Queen 
and  take  her  prisoner,  and  thereby  to  induce  her  to  liberate 
Essex,  Southampton,  and  other  traitors ;  that  Crofts  refused  to 
consent ;  that  thereupon  Lee  went  to  the  palace  alone,  forced 
himself  into  the  Privy  Chamber  with  intent  to  take  the  Queen, 
but  was  then  arrested. 

He  pleaded  not  guilty,  said  Lord  Nottingham  had  long 
sought  his  life  and  now  would  have  it. 

On  the  Jury  being  called,  Lee  excepted  to  one  saying  he 
did  not  like  his  look.  The  Court  said  he  must  show  other 
reasons.  He  then  challenged  him  peremptorily;  the  Court 
said  that  could  not  be  allowed1.  Lee  then  said,  "Proceed  as  you 
like."  Popham  then  told  the  Jury  what  treason  was,  that  to 
intend  to  lay  violent  hands  on  the  Queen  or  to  take  away  her 
life,  to  raise  rebellion,  even  the  intent  was  treason  if  it  could 
be  discovered  by  any  overt  act. 

The  Attorney-General  then  stated  the  case,  that  Lee  had 
during  Essex's  rebellion  offered  his  services  to  the  admiral  to 
kill  Essex.  Lee  admitted  this,  that  he  would  have  done  so 
while  Essex  was  a  traitor,  or  against  any  other  traitor. 

Coke  continued  that  Lee  went  to  Nevil  to  get  him  to  join 
in  a  plot  to  release  Essex,  that  he  refused ;  then  Lee  went  to 
Crofts,  and  he  refused. 

Sir  Robert  Crofts  was  then  sworn  and  said  that  Lee  came  to 
him,  told  him  his  plan,  and  asked  his  aid  ;  and  said  that  if  half  a 
dozen  resolute  men  would  force  themselves  into  the  Queen's  pre- 
sence, kneel  before  her  and  never  stir  till  she  signed  an  order 
for  Essex's  and  Southampton's  release,  it  would  be  done ;  and 
he  proposed  Sir  Henry  Nevil,  Sir  Jarvis  Clifton,  Sir  George 
Gifford,  and  Sir  R.  Weston,  with  themselves  as  the  other  two. 
Crofts  said,  "Suppose  we  are  turned  out  from  her  Majesty's 
presence  ?"  Lee  replied  they  would  shut  the  door  and  prevent 
any  coming  in. 

Lee  then  said  that  what  he  had  said  to  Crofts  was  that  he 
was  willing  to  do  this  if  it  was  possible. 

William  Poynes'  (who  was  then  in  the  Fleet)  examination 
was  read.  He  said  he  saw  Lee  press  toward  the  privy  chamber 
door  and  stand  near  it.  He  was  very  pale  and  his  countenance 
stern.  That  he  leant  on  him  and  said,  "It  was  one  of  the 
wonders  of  God  that  I  was  not  in  the  action  with  Essex."  On 
Poynes  asking  why,  he  said  because  he  was  so  much  with  Essex. 
He  asked  if  the  Queen  was  at  supper  ;  he  was  told  no.  Poynes 
said  to  Lee,  "As  you  know  the  Earl  so  well  you  may  do  good 
1  See  Garnett's  case  post. 
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ser\  ii-e  as  you  may  know  all  about  the  plot,"  but  he  denied  any 
knowledge  of  it. 

Lee  admitted  he  was  there,  but  paid  he  had  no  dagger  or 
weapon  with  him  ;  ih.it  he  had  been  there  500  times  before. 

Coke  then  remarked, "  Look  what  love  there  was  between  Lee 
and  Baser," and  to  prove  this  read  a  letter  from  Essex  to  the  Lord 
l>e|>uty  in  Ireland  recommending  Lee  for  some  employment. 

Lee's  confession  was  then  read,  in  which  he  admitted  his 
affection  for  Essex 

Coke  then  proposed  to  give  a  taste  of  the  practice  and  trea- 
son of  Lord  Essex  and  his  accomplices  ;  and  on  Lee  saying 
something  in  favour  of  Essex,  he  was  told  he  was  a  villain  to 
defend  a  traitor. 

Coke  then  told  the  Jury  how  Essex  would  not  come  when 
sent  for  by  the  Queen,  how  the  Queen  sent  various  Lords  to 
him,  how  he  imprisoned  them. 

Popham  added  his  testimony  to  this  and  spoke  against 
and  his  Papist  friends.  Coke  went  on  to  describe  what 
had  done  in  Ireland,  that  Lee  was  with  him  then. 

Blunt's  confession  was  read.  Lee  declined  to  say  anything  j 
about  it  as  it  had  nothing  to  do  with  the  indictment.  Coke 
replied  that  it  was  very  likely  that  Lee  knew  their  practices,  but 
Lee  denied  it.  Lee  urged  that  he  only  intended  to  try  and  get 
the  Queen  to  pardon  Essex  if  it  was  possible  to  be  done.  Pop- 
ham  laid  it  down  as  clear  law  that  it  was  treason  to  force  the 
Queen  to  do  anything  against  her  will. 

Coke  then  contended  that  what  Lee  said  after  his  arrest  to 
Sir  Robert  Mansfield  proved  his  guilt.  Mansfield  was  called, 
and  swore  that  Lee  told  him  that  twelve  months  ago  he  had 
aski-d  the  Queen  to  be  employed  in  some  service  where  he 
miurht  have  some  throats  to  cut,  and  now  he  thought  he  had 
done  something  to  bring  him  to  his  end.  Lee  denied  using  these 
words,  but  the  witness  declared  he  did.  It  seems  that  Lee  had 
been  pardoned  for  something  he  had  done  a  few  years  before, 
and  he  now  said  that  the  worst  thing  the  Queen  had  done  for 
him  was  to  pardon  him;  thereupon  Coke  said,  "Hark  how 
ungrateful  he  is  !" 

Upon  this  evidence  he  was  convicted.  Coke  then  said,  "You 
will  do  well  to  confess  the  matter,  what  you  know,  and  who  set 
you  on."  Lee  replied,  "  I  am  not  a  fool  to  be  set  on  like  a  dog 
on  a  bear;  I  endeavoured  nothing."  Being  asked  if  he  had 
anything  to  say,  he  asked  the  Bishop  of  London,  who  was 
;it,  that  he  might  have  some  clergyman  sent  to  him.  The 
Bishop  asked  him  if  he  would  not  like  a  Jesuit  or  a  priest. 
Lee  replied  he  was  a  Protestant  and  never  liked  those  Pater- 
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noster  fellows.  The  Recorder  then  sentenced  him  to  death,  and 
the  next  day,  protesting  his  innocence,  he  was  executed  at 
Tyburn. 

This  case  of  Lee's  is  another  example  of  the  way  the  Law 
was  then  administered.  It  is  doubtful,  in  the  first  place,  if  a 
plot  (assuming  there  was  one)  to  get  the  Queen  to  pardon  a 
criminal  is  a  crime.  It  is  here  laid  down  that  to  endeavour  to 
persuade  the  Queen  to  do  an  act  she  does  not  like  is  treason. 
All  that  was  proved  was  that  Lee  proposed  something  to  Crofts, 
that  Crofts  refused  to  help  with  it,  that  Lee  went  to  the  palace 
and  did  nothing ;  and  on  this  evidence  he  was  executed  for 
treason  !  What  Essex  did  in  Ireland  and  Blunt's  confession,  as 
Lee  well  put  it,  were  not  matters  belonging  to  his  indictment, 
but  only  used  to  prejudice  the  Jury. 

Miscellaneous  Cases  of  Treason. 

The  trials  connected  with  Essex's  treason  conclude  those 
given  in  the  State  Trials  :  there  were,  however,  a  number  of 
other  cases  not  noticed  therein,  some  of  which  may  be  mentioned. 

The  plots  against  Elizabeth's  life  by  no  means  ceased  with 
the  Armada.  Parsons,  Allen,  and  Inglefield  published  a  book 
setting  out  the  title  of  the  Infanta  of  Spain  to  the  throne 
through  the  House  of  Portugal,  through  Philippa,  daughter  of 
John  of  Gaunt,  whom  they  alleged  to  be  his  eldest  daughter.  To 
get  rid  of  Elizabeth  was  the  great  object  of  these  plots,  and 
Lopez,  a  Jew,  the  Queen's  physician,  and  Stephen  Ferreira 
Gama,  and  Emmanuel  Loisie,  a  Portuguese,  who  came  to  England 
with  Don  Antonio,  entered  into  a  plot  to  poison  the  Queen ; 
the  plot  was  discovered  from  their  letters  being  intercepted,  and 
in  February,  1594,  they  were  tried  at  the  Old  Bailey  for  endea- 
vouring to  murder  the  Queen  by  poison :  they  confessed.  Lopez 
said  that  he  was  drawn  into  it  by  Andrada,  a  Portuguese,  who 
persuaded  him  to  employ  his  best  service  for  the  King  of  Spain : 
that  he  had  received  from  Christopher  Moro,  the  King's  most 
secret  counsellor,  a  jewel :  that  he  had  from  time  to  time  told 
the  Spaniards  such  secrets  as  he  could  learn :  that  he  had 
agreed  to  poison  Elizabeth  for  50,000  ducats :  that  Loisie  was 
sent  to  him  to  urge  him  to  do  it  at  once. 

Ferreira  confessed  that  Count  de  Fuentez  had  told  him  by 
letter  and  verbally  that  there  was  a  plot  to  murder  the  Queen 
by  poison ;  that  he  wrote  at  Fuentez'  dictation  to  Lopez,  pro- 
mising to  give  him  50,000  ducats  when  it  was  done. 

Lopez  urged  he  only  intended  to  deceive  the  Spaniards,  not 
really  to  do  it.  He  said  he  loved  the  Queen  as  he  loved  Christ,  a 
doubtful  speech  for  a  Jew.  They  were  all  convicted  and  executed. 
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I'ullen,  Yorke,  and  Williams,  who  were  also  sent  over  to 
kill  tin-  gii.rn,  wn-e  each  tried  and  convicted;  the  last  two 
charged  with  a  design  of  firing  the  fleet  with  balls  of 


wild  tin-.     York.-  n.nfi->sfd  that  Holt,  a  Jesuit,  had  offered  him 
HI  ducats  to  kill  the  Queen,  or  help  Williams  to  do  it. 

In  l-V.'S  Squhvs,  who  h;id  been  with  Drake  in  one  of  his 
expeditions,  was  taken  prisoner  by  the  Spaniards,  converted 
to  K.iin  Miiisni  by  Walpole,  a  Jesuit,  and  sent  over  to  Eng- 
land to  kill  Elizabeth;  the  mode  proposed  was  poison:  the 
pommel  of  the  saddle  on  which  the  Queen  rode  was  to  be 
rul.l.fd  with  poison,  and  the  Queen  placing  her  hand  on  it, 
it  was  thought  would  be  sufficient  to  kill  her.  Walpole  swore 
Squires  to  secresy,  sent  him  to  England,  and  gave  him  the 
poison.  Squires,  when  he  got  to  England,  seems  to  have  de- 
layed the  business  and  amused  himself,  so  Walpole  sent  over 
to  England,  and  betrayed  the  whole  thing  to  the  English 
nment.  Squires  was  arrested,  tried,  and  executed. 

In  O'Cullen's  case1  it  was  held  that  the  Commission  directed 
by  the  Statute  35  Henry  VIII.  c.  22  for  the  purpose  of  trying 
in  this  country  treasons  committed  abroad,  might  be  signed  by 
;  Kind's  sign  manual,  or  the  warrant  to  the  Chancellor  to 
issue  the  Commission  might  be  signed  by  the  King's  sign 
manual,  either  of  which  is  warranted  by  the  Statute. 

In  Francis  Dacre's  case3  it  was  held  that  if  the  indictment 
were  taken  by  virtue  of  the  Statute  35  Henry  VIII.  c.  2,  in 
Middlesex,  and  the  Court  is  removed  by  adjournment  into 
another  county,  if  the  prisoner  pleads  Not  Guilty,  he  shall  br 
tried  by  a  jury  of  the  county  where  the  indictment  is  taken, 
not  by  a  jury  of  the  county  where  the  trial  is  had  ;  but  if  it 
is  a  trial  under  the  5  Elizabeth  c.  1,  by  a  jury  of  the  place  where 
the  trial  is  had,  not  where  the  indictment  is  found4. 

In  Dr  Lopez's  case5  it  was  held  that  the  clause  in  the 
Statute  1  and  2  Philip  and  Mary  c.  106  directing  treasons  to 
l»e  in  accordance  with  the  course  of  the  Common  Law  repealed 
the  Statutes  '27  Edward  III.  c.  8  and  28  Edward  III.  c.  13, 
which  directed  an  alien  to  be  tried  by  a  jury  de  m< 
Hii'i'Hr,  and  that  on  all  future  trials  for  treason  the  jury  were 
solely  composed  of  Englishmen. 

In  Burton's  case7  the  Court  held  that  a  bare  conspiracy  to 
levy  war  was  not  treason  by  the  Statute  2~>  Kdward  III.,  but 
it  was  so  by  the  Statute  13  Elizabeth  c.  I8.  Lord  Hale9 
on  this  :  "Therefore  we  are  to  be  careful  not  to  apply 


1  Coke,  PI.  Cor.  11.          'See  ante,  p.  »  Coke,  PI.  Cor.  34. 

*  ib.  «  Coke,  P.  C.  27.  •  See  ante,  p.  148. 

'  Coke,  P.  C.  10.  »  See  ante,  p.  170.  »  P.  C.  3'J-J. 
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all  convictions  of  treason  in  the  Queen's  time,  as  judgment 
declarations  of  the'  Statute  25  Edward  III.,  because  they  were 
oftentimes  indicted  on  this  Statute  in  the  Queen's  time,  and  the 
general  conclusion  of  the  indictment  contra  formam  statuti  and 
sometime  generally,  contra  formam  statuti  was  applicable  to  any 
statute  then  in  force  which  was  most  effectual  to  their  purpose." 

Other  cases  might  be  given,  but  the  more  important  ones 
have  been  mentioned.  From  what  has  been  said,  it  will  be 
seen  that  whatever  the  Elizabethan  age  may  have  been  in 
other  matters,  so  far  as  the  administration  of  the  criminal  law 
was  concerned  it  was  a  period  of  unmixed  tyranny.  It  can 
never  be  too  often  repeated  that  Elizabeth  was  absolute.  If 
the  want  of  a  strong  and  powerful  nobility  to  stand  between 
the  Crown  and  the  people  was  ever  felt,  it  was  under  this 
Queen.  The  Elizabethan  nobles  were  the  servile  sycophants  of 
a  tyrannical  court,  and  never  hesitated  to  give  their  aid  to  the 
Government  in  carrying  out  any  act  of  tyranny.  They  joined 
in  the  legal  murder  of  the  members  of  their  own  order  without 
protest  or  remonstrance.  In  Henry  VIII.  and  Mary's  reigns 
there  are  instances  of  acquittal  in  a  state  prosecution,  none 
such  exist  under  Elizabeth.  The  Queen  and  the  Government 
determined  that  an  individual  should  be  put  to  death  :  if  he 
was  a  noble,  certain  formalities  which  they  were  pleased  to  call 
a  trial  had  to  be  gone  through  before  the  execution ;  if  he  was 
an  insignificant  person,  the  formality  was  dispensed  with,  and 
the  execution  took  place  at  once.  Even  one  of  the  Queen's 
great  instruments  in  her  cruelties  could  thus  speak  of  her 
administration  of  the  criminal  law : 

"Those  offences  are  often  committed  that  are  often  punished, 
for  the  frequency  of  the  punishment  makes  it  so  familiar  that 
it  is  not  feared.  For  example,  what  a  lamentable  case  it  is  to 
see  so  many  Christian  men  and  women  strangled  on  that  cursed 
tree  of  the  gallows,  insomuch  if  in  a  large  field  a  man  might 
see  together  all  the  Christians  that  but  in  one  year  throughout 
England  come  to  that  untimely  and  ignominious  death,  if  there 
were  any  spark  of  grace  or  charity  in  him,  it  would  make  his 
heart  to  bleed  for  pity  and  compassion1." 

To  her  successor  Elizabeth  left  as  an  evil  legacy  the  men 
and  ideas  of  government  which  had  regulated  the  administra- 
tion of  the  criminal  law  during  her  reign.  Fortunately  for 
us,  unfortunately  for  his  son,  that  successor  continued  to 
use  them.  With  almost  poetic  justice  that  son  was  put  to 
death  alter  a  trial,  if  possible,  more  illegal  than  any  that  took 
place  under  Elizabeth. 

1  Lord  Coke,  Epilogue  to  the  3rd  Institute. 
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in  tho  Law— Statutes — Jesuits,  1  Jac.  I.  c.  4— Gunpowder  plot — 
Jac.   i.e.   1  :  3  Jac.  I.  c.  2;  3  Jac.  I.  c.  4;  3  Jac.  I.  c.  5 — 
Catholics  7  Jac.  I.  c.  2 ;  7  Jac.  I.  c.  6— The  Bye — Sir  Walter  Raleigh's 
case — The  Surprising  treason — Sir  Griffin  Markham — Trials  for  the 
( Gunpowder  plot— Winter  and  others — Garnett's  case — Dreurie's  case- 
ham's  case — Williams'  case — Owen's  case — Treason  in  counter- 
feiting the  great  seal— Robinson's  case— Leake's  case. 

THE  accession  of  the  House  of  Stuart  marks  a  change  in  the 
history  of  the  Law  of  Treason.  Statutes  creating  new  treasons 
are  from  this  time  forward  the  exception,  not  the  rule1;  the 
Law  of  Treason  may  be  regarded  as  fixed  so  far  as  legislation 
is  eoiieerned,  and  even  with  regard  to  construction  all  the  prin- 
ciples upon  which  these  treasons  are  based  had  been  laid  down; 
all  that  remained  was  to  apply  them  to  the  different  cases  that 
might  arise.  Hence  it  is  that  the  additions  to  the  law  of  trea- 
soii  during  James  I.'s  reign  are  very  few. 

Tlie  ite,  1  James  I.  c.  4,  was  one  to  enforce  the  laws 

•  I  -nits  and  seminary  priests.  The  Catholics  hoped  for 
toleration  at  least  on  James's  accession,  and  when  they  found 
their  hopes  disappointed,  and  that  the  penal  laws  were  to  be 
enforced  against  thorn,  they  at  once  entered  into  conspiracies 
in  favour  of  some  of  the  other  candidates  for  the  throne.  To 
understand  the  position  of  affairs,  it  must  be  borne  in  mind 
that  as  the  law  stood,  James  had  no  legal  right  to  the  throne. 
Lord  Hertford's  children  were  the  heirs,  and  it  was  treason 
both  by  Statutes  of  Henry  VIII.  and  Elizabeth  to  do  anything 

-t  their  title. 

They  were    not   the  only  claimants.      Parsons,  tho  Jesuit, 

that   there  \vero  some  fourteen  persons  who  were  all 

more  or   less   entitled   to  the  Crown,   and  as  James  shewed 

himself    but    little    inclined   to   favour   the   Catholics,  having 

lilu  rated  all   prisoners  at  his  accession  "  except  those  confined 

1  Un.l.  r  th-  House  of  Tudor  1485  to  1603,  68  Statutes  on  treason 

were  passed;  muter  the  House  of  Stuart  1G03  to  1688  only  11. 
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for  treason  murder  or  papistry,"  it  was  only  natural  for 
the  Catholics  to  look  for  one  out  of  all  the  other  candidates 
who  would  support  them.  This  led  to  the  Statute  1  James 
I.  c.  4,  intituled : 

"An  Act  for  the  due  execution  of  the  Statute  against 
Jesuits,  seminary  priests,  recusants,  &c."  It  is  as  follows  : 

"For  the  better  and  more  due  execution  of  the  Statutes 
heretofore  made1  as  well  against  Jesuits  seminary  priests  and 
other  such  like  priests  as  also  against  all  manner  of  recusants. 
Be  it  ordained  and  enacted  by  authority  of  this  present  par- 
liament, '  That  all  and  every  the  Statutes  heretofore  made  in 
the  reign  of  the  late  Queen  of  famous  memory  Elizabeth  as 
well  against  Jesuits  seminary  priests  and  other  priests  deacons 
religious  and  ecclesiastical  persons  whatsoever  made  ordained 
or  professed  or  to  be  made  ordained  or  professed  by  any 
authority  or  jurisdiction  derived  challenged  or  pretended  from 
the  see  of  Rome  as  those  which  do  in  any  wise  concern  the 
withdrawing  of  the  King's  subjects  from  their  due  obedience 
and  the  religion  now  professed  and  the  taking  of  the  oath  of 
obedience  unto  the  King's  majesty  his  heirs  and  successors 
together  with  all  those  made  in  the  said  late  Queen's  time 
against  any  manner  of  recusants  shall  be  put  in  due  and  exact 
execution.' 

"II.  Provided  nevertheless  and  be  it  enacted  by  the 
authority  of  this  present  parliament  That  if  any  that  is  or 
shall  be  a  recusant  shall  submit  to  reform  him  or  herself  and 
become  obedient  to  the  laws  and  ordinances  of  the  church  of 
England  and  repair  to  the  church  and  continue  there  during 
the  time  of  the  divine  service  and  sermons  according  to  the 
true  meaning  of  the  statutes  in  that  behalf  in  the  said  late 
Queen's  time  made  and  provided  That  then  every  such  person 
for  and  during  such  time  as  he  or  she  shall  so  continue  in  such 
conformity  and  obedience  shall  from  thenceforth  be  freed  and 
discharged  of  and  from  any  the  penalties  and  losses  which  the 
same  person  might  otherwise  sustain  and  bear  in  respect  or  by 
reason  of  such  person's  recusancy. 

"III.  And  if  any  recusant  shall  hereafter  die  his  heir 
being  no  recusant  That  in  every  such  case  every  such  heir 
shall  be  freed  and  discharged  of  all  and  singular  the  penalties 
charges  and  incumbrances  happening  upon  him  or  her  in  respect 
or  by  reason  of  his  or  her  ancestor's  recusancy.  And  if  at  the 
decease  of  any  such  recusant  his  heir  shall  happen  to  be  a 
recusant  and  after  shall  become  conformable  and  obedient  to 

1  1  Eliz.  c.  1;  5  Eliz.  c.  1;  13  Eliz.  c.  2;  23  Eliz.  c.  1;  27  Eliz.  c.  2; 
29  Eliz.  c.  6;  35  Eliz.  cc.  1  and  2. 
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the  laws  and  ordinances  of  the  Church  of  England  and  repair 
to  tin-  chim-li  and  continue  there  during  the  time  of  the  divine 
•  and  sermons  according  to  the  intent  and  true  meaning 
of  the  said  statutes  and  ordinances  in  that  behalf  made  as  is 
iid  and  also  shall  take  the  oath  of  supremacy  in  such 
sort  as  that  oath  is  expressed  in  one  act  of  parliament  made  in 
the  first  year  of  the  reign  of  our  late  sovereign  lady  Queen 
Kli/ul>eth  before  the  archbishop  or  bishop  of  the  diocese;  that 
in  every  such  case  every  such  heir  shall  be  freed  and  discharged 
of  all  and  singular  the  penalties  charges  and  incumbrances  hap- 
pening upon  him  or  her  in  respect  or  by  reason  of  any  of  his 
or  her  ancestor's  recusancy. 

"IV.  Provided  always  and  be  it  enacted  by  authority  of 
this  present  parliament  That  if  the  heir  of  any  recusant  shall 
hajij  •»•!!  to  be  within  the  age  of  sixteen  years  at  the  time  of  the 
decease  of  his  or  her  ancestor  and  shall  after  the  age  of  sixteen 
years  become  or  be  a  recusant  that  in  every  such  case  any  such 
heir  shall  not  be  freed  or  discharged  of  all  or  any  of  the 
penalties  charges  and  incumbrances  happening  upon  him  or 
her  in  respect  or  by  reason  of  any  of  his  or  her  ancestor's 
recusancy  until  he  or  she  shall  submit  or  reform  him  or  herself 
and  become  obedient  to  the  laws  and  ordinances  of  the  Church 
of  England  and  repair  to  the  church  and  continue  there  during 
i  the  time  of  the  divine  service  and  sermons  according  to  the 
i  intent  and  true  meaning  of  the  said  statutes  and  ordinances 
in  that  behalf  as  is  aforesaid  and  shall  take  the  said  oath  of 
supremacy  in  manner  and  form  afore  expressed  and  yet  never- 
theless from  and  after  such  submission  and  oath  had  and  taken 
•every  such  heir  shall  be  freed  and  discharged  of  all  and  singular 
the  penalties  charges  and  incumbrances  happening  upon  him 
•or  her  in  respect  or  by  reason  of  any  of  his  or  her  ancestor's 
nicy. 

"V.  And  be  it  further  enacted  by  authority  of  this  present 

parliament,  That  where  any  seizure  shall  be  had  of  the  two 

part*  <>t'  any  lands  tenements  hereditaments  leases  or  farms  for 

the  not  payment  of  the  twenty  pounds  due  and  payable  for 

•ach  month  according  to  the  statutes  in  that  case  lately  made 

iml  pmvided1;  That  in  every  such  case  every  such  two  parts 

shall  according  to  the  extent  thereof  go  towards  the  satisfaction 

md  payment  of  the  twenty  pounds  due  and  payable  for  each 

month  and  unpaid  by  any  such  recusant.     And  that  the  third 

;part  then-of  shall  not  be  extended  or  seized  by  the  King's 

iiiij.  >t\    his  heirs  or  successors  for  not  payment  of  the  said 

;wenty  pounds  payable  for  each  month  forfeited  or  lost  by  any 

1  29  Eliz.  c.  6;  see  ante,  p.  189. 
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such  recusant.  And  where  any  such  seizure  shall  be  had  of 
the  two  parts  of  the  lands  tenements  hereditaments  leases  or 
farms  of  any  such  recusant  as  is  aforesaid  and  such  recusant 
shall  die  (the  debt  or  duty  by  reason  of  his  recusancy  not  paid 
satisfied  or  discharged)  that  in  every  such  case  the  same  two 
parts  shall  continue  in  his  Majesty's  possession  until  the  residue 
or  remainder  of  the  said  debt  or  duty  be  thereby  or  otherwise 
paid  satisfied  or  discharged.  And  that  his  Majesty  his  heirs 
or  successors  shall  not  seize  or  extend  any  third  part  descending 
to  any  such  heirs  or  any  part  thereof  either  by  reason  of  the 
recusancy  of  his  or  her  ancestor  or  of  the  recusancy  of  any 
such  heir. 

"  VI.  And  be  it  further  enacted  by  the  authority  of  this 
present  parliament,  That  all  and  every  person  and  persons 
under  the  King's  obedience  which  at  any  time  (after  the  end 
of  this  session  of  parliament)  shall  pass  or  go  or  shall  send  or 
cause  to  be  sent  any  child  or  other  person  under  their  or  any 
of  their  government  into  any  parts  beyond  the  seas  out  of  the 
King's  obedience  to  the  intent  to  enter  into  or  to  be  resident 
in  any  college  seminary  or  house  of  Jesuits  priests  or  any  other 
popish  order  profession  or  calling  whatsoever  or  repair  in  or 
to  any  the  same  to  be  instructed  persuaded  or  strengthened 
in  the  popish  religion  or  in  any  sort  to  profess  the  same  every 
such  person  so  sending  or  causing  to  be  sent  any  child  or  other 
person  beyond  the  seas  to  any  such  purpose  or  intent  shall  for 
every  such  offence  forfeit  to  his  Majesty  his  heirs  and  successors 
the  sum  of  one  hundred  pounds.  And  every  such  person  so 
passing  or  being  sent  beyond  the  seas  to  any  such  intent  or 
purpose  as  is  aforesaid  shall  by  authority  of  this  present  Act 
as  in  respect  of  him  or  herself  only  and  not  to  or  in  respect 
of  any  of  his  heirs  or  posterity  be  disabled  and  made  incapable 
to  inherit  purchase  take  have  or  enjoy  any  manors  lands  tene- 
ments annuities  profits  commodities  hereditaments  goods  chat- 
tels debts  duties  legacies  or  sums  of  money  within  this  realm 
of  England  or  any  other  his  Majesty's  dominions.  And  that 
all  and  singular  estates  terms  and  other  interests  whatsoever 
hereafter  to  be  made  suffered  or  done  to  or  for  the  use  or 
behoof  of  any  such  person  or  persons  or  upon  any  trust  or 
confidence  mediately  or  immediately  to  or  for  the  benefit  or 
relief  of  any  such  person  or  persons  shall  be  utterly  void  and 
of  none  effect  to  all  intents  constructions  and  purposes. 

"  VII.  And  be  it  further  enacted  by  the  authority  afore- 
said, That  if  any  person  born  within  this  realm  or  any  the 
King's  Majesty's  dominions  be  at  this  present  in  any  college 
seminary  house  or  place  in  any  part  beyond  the  seas  to  the 
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)  l>e  instructed  or  strengthened  in  the  popish  religion 
which  shall  nut  make  return  into  this  realm  or  some  of  his 
Majesty's  dominions  within  one  year  next  coming  aftx-r  the 
•id  of  this  session  of  parliament  and  submit  himself  as  is 

iid  >hall   IM-  in  respect  of  himself  only  and  not  to  or  in 

t  of  any  of  his  heirs  or  posterity  utterly  disabled  and 
uncapablr  to  inherit  have  or  enjoy  any  manors  lands  tenements 
hereditaments  goods  chattels  debts  or  other  things  aforesaid 
within  this  realm  or  any  other  his  Majesty's  dominions  Pro- 
vided always  That  if  any  such  person  or  child  so  passing  sent 
sending  or  now  being  beyond  the  seas  as  aforesaid  to  such 
intent  as  is  before  mentioned  shall  after  become  conformable 
and  ol.edient  unto  the  laws  and  ordinance  of  the  Church  of 
England  and  shall  repair  to  the  church  and  there  remain  and 
be  as  is  aforesaid  and  continue  in  such  conformity  according  to 
the  true  intent  and  meaning  of  the  said  statutes  and  ordinances 
that  in  every  such  case  every  such  person  and  child  for  and 
during  such  time  as  he  or  she  shall  so  continue  in  such  con- 
formity and  obedience  shall  be  freed  and  discharged  of  all  every 
such  disability  and  incapacity  as  is  before  mentioned. 

"  VIII.    And  be  it  further  enacted  by  the  authority  of  this 

it  parliament,  That  no  woman  nor  any  child  under  the 
age  of  one  and  twenty  years  (except  sailors  or  ship  boys  or  the 
apprentice  or  factor  of  some  merchant  in  trade  of  merchandise) 
shall  be  permitted  to  pass  over  the  seas  (except  the  same  shall 
be  by  licence  of  the  King  his  heirs  or  successors  or  of  some 
six  or  more  of  the  King's  privy  council  thereunto  first  had 
under  their  hands)  upon  pain  that  the  officers  of  the  port  that 
hhall  willingly  or  negligently  sutler  any  such  so  to  pass  or  shall 
not  enter  the  names  of  such  passengers  licenced  shall  forfeit 
his  office  and  all  his  goods  and  chattels  and  upon  pain  that 
the  owner  of  any  ship  or  vessel  that  shall  wittingly  or  willingly 
carry  any  such  over  the  seas  without  licence  as  is  aforesaid 
shall  forfeit  his  ship  or  vessel  and  all  the  tackle.  And  every 
master  or  mariner  of  or  in  any  such  ship  or  vessel  offending  as 

iid  shall  forfeit  all  their  goods  and  suffer  imprisonment 
l»y  the  space  of  twelve  months  without  bail  or  mainprize. 

"  IX.  And  be  it  further  enacted  by  the  authority  aforesaid 
That    no  person  after  the  feast  of  St   Michael  the  archangel 

>hall  keep  any  school  or  be  a  schoolmaster  out  of  any 
the  universities  or  colleges  of  this  realm  except  it  be  in  some 
puMick  or  free  grammar  school  or  in  some  such  nobleman's  or 
noblewoman's  or  gentleman's  or  gentlewoman's  house  as  are 
not  recusants  or  where  the  same  schoolmaster  shall  be  specially 
licenced  thereunto  by  the  archbishop  bishop  or  guardian  of  the 
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spiritualities  of  that  diocese  upon  pain  that  as  well  the  school- 
master as  also  the  party  that  shall  retain  or  maintain  any  such 
schoolmaster  contrary  to  the  true  intent  and  meaning  of  this 
act  shall  forfeit  each  of  them  for  every  day  so  wittingly  offending 
forty  shillings.  The  one  half  of  all  the  penalties  and  sums  of 
money  beforementioned  to  be  forfeited  to  be  to  the  King  his 
heirs  and  successors  the  other  to  him  or  them  that  shall  or  will 
sue  for  the  same  in  any  the  courts  of  record  in  Westminster  by 
action  of  debt  bill  plaint  or  information  in  which  no  essoin 
protection  or  wager  of  law  shall  be  allowed." 

This  Act  still  further  extended  the  law  against  the  Catholics. 
Lord  Hale1  points  out  the  following  points  in  which  it  did  so. 

"  1.  It  extends  larger  as  to  the  place  of  such  offence. 
2.  The  words  '  to  that  intent '  which  bound  up  the  Statute 
23  Elizabeth  c.  1s  more  strictly  are  here  omitted.  3.  The  dis- 
junctive clauses  in  this  Statute  have  a  greater  latitude.  4.  It 
extends  to  the  maintainers  of  the  offenders  knowing  the 
same." 

The  severity  of  the  law  and  the  way  in  which  it  was  en- 
forced led  the  Catholics  to  think  that  they  had  no  hope  of 
better  treatment  from  the  House  of  Stuart  than  they  had  from 
Elizabeth,  and  the  more  desperate  of  them  accordingly  entered 
once  more  into  a  conspiracy  against  the  Government,  and  this 
conspiracy  comprised  not  only  the  King,  but  both  houses  of 
Parliament,  the  idea  being  to  blow  all  up  together.  The  dis- 
covery of  the  plot  led  Parliament  to  make  a  series  of  laws 
against  Catholics.  The  first  Act  was  one  establishing  an  annual 
thanksgiving  on  the  5th  November.  It  is  as  follows  : 

"An  act  for  a  publick  thanksgiving  to  Almighty  God  every 
year  on  the  fifth  day  of  November  : 

"  Forasmuch  as  Almighty  God  hath  in  all  ages  shewed  his 
power  and  mercy  in  the  miraculous  and  gracious  deliverance  of 
his  church  and  in  the  protection  of  religious  Kings  and  states ; 
and  that  no  nation  of  the  earth  hath  been  blessed  with  greater 
benefits  than  this  kingdom  now  enjoy eth  having  the  true  and 
free  profession  of  the  gospel  under  our  most  gracious  sovereign 
lord  King  James  the  most  great  learned  and  religious  King 
that  ever  reigned  therein  enriched  with  a  most  hopeful  and 
plentiful  progeny  proceeding  out  of  his  royal  loins  promising 
continuance  of  this  happiness  and  profession  to  all  posterity; 
the  which  many  malignant  and  devilish  papists  Jesuits  and 
seminary  priests  much  envying  and  fearing  conspired  most 
horribly  when  the  King's  most  excellent  majesty  the  Queen 
the  prince  and  all  the  lords  spiritual  and  temporal  and  com- 
1  P.  C.  338.  2  See  ante,  p.  178. 
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should  have  been  assembled  in  the  upper  house  of  par- 
liament upon  the  lifth  day  of  November  in  the  year  of  our 
Lonl  one  thousand  six  hundred  and  five  suddenly  to  have 
blown  up  the  said  whole  house  with  gunpowder  an  invention 
so  inhumane  l»arl»arous  and  cruel  as  the  like  was  never  before 
heard  of  and  was  (as  some  of  the  principal  conspirators  thereof 
omt'rss)  purposely  devised  and  concluded  to  be  done  in  the 
said  house  that  where  sundry  necessary  and  religious  laws  for 
preservation  of  the  church  and  state  were  made  which  they 
falsely  and  slanderously  term  cruel  laws  enacted  against  them 
and  their  religion  both  place  and  persons  should  be  all  destroyed 
and  blown  up  at  once  which  would  have  turned  to  the  utter 
ruin  of  this  whole  kingdom  had  it  not  pleased  Almighty  God 
by  inspiring  the  King's  most  excellent  majesty  with  a  divine 
spirit  to  interpret  some  dark  phrases  of  a  letter  shewed  to 
his  Majesty  above  and  beyond  all  ordinary  construction 
thereby  miraculously  discovering  this  hidden  treason  not  many 
hours  before  the  appointed  time  for  the  execution  thereof 
therefore  the  King's  most  excellent  majesty  the  lords  spiritual 
and  temporal  and  all  his  Majesty's  faithful  and  loving  subjects 
do  most  justly  acknowledge  this  great  and  infinite  blessing  to 
have  proceeded  merely  from  God  his  great  mercy  and  to  his 
most  holy  name  do  ascribe  all  the  honour  glory  and  praise 
and  to  the  end  this  unfeigned  thankfulness  may  never  be  for- 
gotten but  be  had  in  a  perpetual  remembrance  that  all  ages 
to  come  may  yield  praises  to  his  Divine  Majesty  for  the  same 
and  have  in  memory  This  joyful  day  of  Deliverance  : 

"II.  Be  it  therefore  enacted  by  the  King's  most  ex- 
cellent majesty  the  lords  spiritual  and  temporal  and  the 
commons  in  this  present  parliament  assembled  and  by  the 
authority  of  the  same  That  all  and  singular  ministers  in 
every  cathedral  and  parish  church  or  other  usual  place  for 
common  prayer  within  this  realm  of  England  and  the  domi- 
nions of  the  same  shall  always  upon  the  fifth  day  of  November 
say  morning  prayers  and  give  unto  Almighty  God  thanks  for 
this  most  happy  deliverance ;  and  that  all  and  every  person 
and  persons  inhabiting  within  this  realm  of  England  and  the 
dominions  of  the  same  shall  always  upon  that  day  diligently 
and  faithfully  resort  to  the  parish  church  or  chapel  accustomed 
or  to  some  usual  church  or  chapel  where  the  said  morning  prayer 
preaching  or  other  service  of  God  shall  be  used  and  then  and 
there  to  abide  orderly  and  soberly  during  the  time  of  the  said 
prayers  preaching  or  other  service  of  God  there  to  be  used 
and  ministered. 

"III.    And  because  all  and  every  person  may  be  put  in  mind 
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of  this  duty  and  be  then  better  prepared  to  the  said  holy  service 
be  it  enacted  by  authority  aforesaid  That  every  minister  shall 
give  warning  to  his  parishioners  publickly  in  the  church  at 
morning  prayer  the  Sunday  before  every  such  fifth  day  of 
November  for  the  due  observation  of  the  said  day  and  that 
after  morning  prayers  or  preaching  upon  the  said  fifth  day  of 
November  they  read  publickly  distinctly  and  plainly  this  pre- 
sent act." 

It  will  be  observed  what  this  Act  does.  The  unfortunate 
Catholics  were  already  bound  under  very  heavy  penalties  to 
attend  church ;  they  were  now  bound  to  attend  and  return 
thanks  for  the  failure  of  their  own  plot.  The  Act  is  also 
curious  in  being  the  only  instance  of  a  Statute  that  expressly 
states  that  the  English  King  was  specially  inspired  by  the 
Holy  Ghost.  The  praise  which  the  Tudor  Parliaments  gave  to 
their  sovereign  was  often  sufficiently  fulsome,  but  it  was  re- 
served for  a  Stuart  Parliament  to  add  this  to  James's  other 
titles  to  respect. 

The  next  Act  is  one  attainting  some  of  the  persons  engaged 
in  the  conspiracy,  and  it  is  worth  notice  as  giving  the  contem- 
porary official  account  of  the  plot.  It  is  as  follows  : 

"  An  Act  for  the  Attainder  of  divers  offenders  in  the  late 
most  barbarous,  monstrous,  detestable,  and  damnable  treasons. 

"In  most  humble  manner  beseechen  your  most  excellent 
Majesty  your  most  loyal  faithful  and  true  hearted  subjects  the 
lords  spiritual  and  temporal  and  the  commons  in  this  present 
parliament  assembled  That  whereas  Arthur  Creswel  Jesuit 
(who  at  the  time  of  his  profession  to  be  a  Jesuit  took  upon  him 
the  name  of  Joseph  Creswel)  Oswald  Tesmond  Jesuit  and 
Thomas  Winter  late  of  Huddington  in  the  county  of  Worcester 
gentlemen  the  last  day  of  June  in  the  four  and  fortieth  year  of 
the  late  Queen  Elizabeth  of  famous  memory  at  Yaledolid 
within  the  Kingdom  of  Spain  and  at  divers  other  days  within 
the  same  four  and  fourtieth  year  of  the  said  late  Queen  at 
Valedolid  aforesaid  and  elsewhere  within  the  same  Kingdom 
of  Spain  by  the  means  procurement  and  privity  of  Robert 
Catesby  late  of  Ashby  in  the  county  of  Northampton  esquire 
Francis  Tresham  late  of  Rushton  in  the  said  county  of  North- 
ampton esquire  and  Henry  Garnet  Jesuit  (assuming  upon  him 
to  be  superior  of  the  Jesuits  of  this  realm  of  England)  and 
others  being  all  natural  born  subjects  of  this  realm  did  traiter- 
ously  and  against  the  duty  of  their  allegiance  move  and  incite 
Phillip  then  and  yet  King  of  Spain  being  at  open  enmity  and 
hostility  with  the  said  late  Queen  with  force  to  invade  this 
\  kingdom  of  England  and  to  join  with  the  papists  and  discontented 
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MS  within  tliis  realm  of  England  to  depose  and  overthrow 
tin-  xime  late  Queen  of  and  from  her  crown  and  of  and  from 
all  her  royal  estate  title  and  dignity  and  to  suppress  and 
abolish  the  true  religion  of  Almighty  God  truly  and  sincerely 
pmt't 'ssed  within  this  Kingdom  and  to  restore  the  superstitious 
Ilomish  religion  within  the  same  and  to  bring  this  ancient 
famous  and  most  renowned  kingdom  to  utter  ruin  and  miser- 
able captivity  under  foreign  power  And  for  that  the  greatest 
iiii|MMliim>ut  unto  the  same  invasions  would  be  the  want  of  help 
of  good  horses  the  said  Thomas  Winter  the  rather  to  encourage 
the  same  King  thereunto  was  to  offer  to  the  same  King  on  the 
behalf  of  the  papists  of  England  to  give  him  assistance  pre- 
sently upon  the  landing  of  his  forces  with  one  thousand  five 
hundred  or  two  thousand  horses  and  that  for  their  better 
ioootnplilhing  thereof  he  should  move  the  same  King  to 
furnish  the  papists  of  England  with  a  good  sum  of  money 
partly  to  be  employed  to  provide  and  furnish  the  horses  and 
partly  in  pensions  to  be  employed  upon  some  such  as  were  to 
be  prepared  for  that  service  All  which  the  said  Thomas  Winter 
did  relate  to  the  said  King  of  Spain  who  (the  said  kingdoms  of 
England  and  Spain  then  standing  in  hostility)  took  that  offer 
iii  very  good  part  saying  That  he  would  respect  and  account  of 
the  catholicks  of  England  (meaning  the  papists)  as  of  his  own 
Castilians  and  thereupon  agreed  that  he  would  make  invasion 
and  set  foot  in  England  about  the  spring  then  next  following 
and  would  by  way  of  exchange  send  over  unto  the  papists  of 
England  one  hundred  thousand  crowns  to  be  paid  at  two  several 
days  agreed  upon  All  which  particulars  are  extant  in  the  con- 
fession of  some  of  the  chiefest  offenders  at  which  time  sundry 
papists  of  England  did  extraordinarily  furnish  themselves  by 
the  traiterous  and  wicked  perswasion  and  means  of  sundry 
Jesuits  both  with  horse  and  armour. 

"II.  But  before  these  things  could  be  effected  Almighty 
God  called  the  said  late  Queen  to  his  mercy  Immediately  after 
whose  decease  that  is  to  say  in  the  same  month  of  31  arch 
wherein  she  departed  out  of  this  world  Christopher  Wright 
late  of  London  gentleman  was  employed  by  the  said  Robert 
Catesby  Francis  Tresham  Henry  Garnet  and  others  into  Spain 
•tiate  with  the  said  King  of  Spain  by  the  means  of  the 
saiil  Oeswel  the  Jesuit  and  others  to  proceed  in  that  invasion 
which  the  said  Thomas  Winter  had  before  negotiated  with  him 
And  afterwards  on  the  two  twentieth  day  of  June  in  the  first 
year  of  your  Majesty's  ivi^ii  over  this  realm  of  England  Sir 
William  Stanely  knight  Hugh  Owen  esquire  William  Baldwin 
Jesuit  and  others  did  by  and  with  the  traiterous  procurement 
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and  the    consent   of  the  offenders  aforesaid  from  and  out  of 
Flanders  in  the  parts  beyond  the  seas  under  the  government 
of  the  archduke  traitorously  imploy  and  send  Guy  Fawks  late 
of  London  gentleman  unto  the  said  King  of  Spain  to  nego- 
tiate with  him  on  the  behalf  of  the  said  papists  of  England 
for  invasion  to  be  had  against  this  realm  of  England  to  the 
same  effect  as  was  committed  to  the  said  Christopher  Wright 
as   is   aforesaid   and   the   said    Guy   Fawks  and   Christopher 
Wright   though   they   had   all   the   furtherance   of    the   said 
Creswel  the  Jesuit  that  he  could   give   yet  finding   no   such 
entertainment  with  the  said  King  who  (as  by  the  sequel  ap- 
peareth)  grew  into  detestation  with  the  said  propositions  and 
negotiations  as  they  expected  or  desired  but  being  wholly  dis- 
appointed of  all  their  hopes  concerning  that  matter  the  said 
Robert  Catesby  and  divers  other  persons  within  this  realm  did 
send  over  the  said  Thomas  Winter  into  the  said  country  of 
Flanders  to  procure  the  said  Guy  Fawks  a  natural  born  subject 
of  this  realm  and  yet  a  most  traiterous  desperate  and  bloody 
minded  person  then  serving  as  a  soldier  in  the  Low  Countries 
to  come  over  into  this  realm  and  by  and  with  the  traiterous 
conspiracy  and   consent   of   the   said    Henry   Garnet   Oswald 
Tesmond  John  Gerrard  and  other  Jesuits  and  Thomas  Pearcy 
late  of  London  esquire  John  Wright  late  of  London  gentleman, 
the  said  Christopher  Wright  Francis  Tresham  Robert  Winter 
late  of    Huddington    aforesaid    esquire  John   Graunt   late   of 
Norbrook  in  the  county  of  Warwick  esquire  Ambrose  Rook- 
wood  late  of  Stanningfield  in  the  county  of  Suffolk  esquire 
Everard  Digby  late  of  Gotehurst  in  the  county  of  Buckingham 
knight  Robert  Keyes  late  of  London  gentleman  and  Thomas 
Bates  late  of  London  yeoman  to  undertake  the  execution  of 
the  most  wicked  barbarous  execrable  and  abominable  treason 
that   ever   could    enter    into    the    heart   of   the   most   wicked 
man  by  blowing  up  with  gunpowder  the  house  of  parliament 
at  such  time  as  your  most  excellent  Majesty  and  your  dearest 
consort  the  Queen  and  the  most  noble  prince  Henry  together 
with  the  lords  spiritual  and  temporal  the  judges  of  the  realm 
and  the  knights  citizens  and  burgesses  of  parliament  should  be 
in  the  said  parliament  house  assembled  (for  which  most  traiter- 
ous and  barbarous  purpose  there  were  secretly  laid  in  a  vault 
or  cellar  under  the  parliament  house  thirty  six  barrels  of  gun- 
powder or  thereabouts)  to  the  utter  overthrow  and  subversion 
of  the  whole  state  of  this  flourishing  and  renowned  kingdom  if 
Grod  in  his  infinite  mercy  had  not  most  miraculously  by  your 
Majesty  blessed  direction  discovered  the  same  in  finding  out 
the  said  barrels  of  gunpowder  in  the  said  vault  or  cellar  but 
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tew  hours  l>efore  the  time  appointed  for  the  execution  thereof; 
all  which  most  heinous  horrible  and  damnable  treasons  are 
nul  apparent  by  the  voluntary  confessions  and 
acknowledgments  of  the  offenders  themselves.  Of  which  most 
barbarous  bloody  and  detestable  treason  for  conspiring  and 
preparing  to  blow  up  the  said  parliament  house  with  gunpowder 
the  said  Robert  Winter  Thomas  Winter  Guy  Fawks  Robert 
Keyes  Ambrose  Rookwood  John  Graunt  and  Thomas  Bates 
have  been  lately  indicted  and  during  this  present  session  of 
parliament  arraigned  convicted  by  verdict  and  thereupon  at- 
tainted. And  the  said  Sir  Everard  Digby  knight  hath  like- 
wise been  indicted  and  during  this  present  session  of  parlia- 
ment nmvicted  and  attainted  by  his  own  confession  of  record 
upon  his  arraignment  according  to  the  laws  of  this  your  Majesty 
realm  as  by  the  records  ot  their  several  indictments  and  at- 
tainders it  doth  and  may  more  plainly  appear  and  for  the 
which  offences  the  said  Sir  Everard  Digby  Robert  Winter 
Thomas  Winter  Guy  Fawks  Ambrose  Rookwood  John  Graunt 
Robert  Keyes  and  Thomas  Bates  have  suffered  pains  of  death 
according  to  their  demerits  and  the  said  Robert  Catesby 
Thomas  Pearcy,  John  Wright  and  Christopher  Wright  were 
lately  slain  in  open  rebellion  by  them  and  others  the  said  most 
wicked  traitors  moved  and  stirred  within  divers  parts  and 
counties  of  this  realm  shortly  after  the  said  discovery  of 
their  said  most  detestable  and  damnable  treason  in  conspir- 
ing and  preparing  to  blow  up  the  said  parliament  house  as 
aforesaid  and  the  said  Hugh  Owen  doth  of  purpose  and  for 
fear  of  condign  punishment  according  to  his  demerits  reside 
and  keep  himself  beyond  the  seas  by  means  whereof  he  cannot 
in  ropeet  of  such  his  voluntary  absence  be  arraigned  and  pub- 
lickly  by  due  trial  of  law  upon  apparent  testimony  and  proof 
against  him  be  proceeded  withal  for  his  said  most  wicked  and 
abominable  treasons :  And  the  said  Francis  Tresham  being 
likewise  one  of  the  said  most  detestable  traitors  and  being  : 
apprehended  arid  imprisoned  in  the  Tower  of  London  having 
by  sundry  his  examinations  confessed  himself  a  principal 
traitor  in  all  the  said  most  wicked  and  abominable  treasons 
died  in  the  said  tower  during  the  time  of  his  said  imprison- 
ment and  before  he  could  be  indicted  of  his  said  treason."  The 
conviction  and  attainders  were  accordingly  confirmed  and  the 
lands  and  goods  both  of  those  who  were  and  those  who  were 
not  arraigned  forfeited. 

Having  thus  provided  for  the  punishment  of  the  offenders 
in  this  "  detestable  treason  "  the  government  now  proceeded  a  j 
step  further,  and  made  the  laws  against  the  Catholics   still 
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more  severe.  The  law  as  it  stood  was  rigorous,  but  the 
Catholics  managed  to  evade  it.  Attendance  at  church  was 
not  now  thought  to  be  sufficient,  the  reception  of  the  Sacra- 
ment was  to  be  required  as  well.  A  new  and  more  searching 
form  of  oath  was  to  be  prescribed,  and  extraordinary  powers 
of  persecution  given  to  the  government  officials.  The  Act 
itself  gives  the  best  idea  of  the  state  to  which  the  English 
Catholics  were  then  reduced.  It  is  as  follows  : 

"An  act  for  the  better  discovering  and  repressing  of 
popish  recusants. 

"  Forasmuch  as  it  is  found  by  daily  experience  that  many 
his  Majesty's  subjects  that  adhere  in  their  hearts  to  the  popish 
religion  by  the  infection  drawn  from  thence  and  by  the  wicked 
and  devilish  counsel  of  Jesuits  seminaries  and  other  like  persons 
dangerous  to  church  and  state  are  so  far  perverted  in  the  point 
of  their  loyalties  and  due  allegiance  unto  the  King's  majesty 
and  the  crown  of  England  as  they  are  ready  to  entertain  and 
execute  any  treasonable  conspiracies  and  practices  as  evidently 
appears  by  that  more  than  barbarous  and  horrible  attempt  to 
have  blown  up  with  gunpowder  the  King,  Queen,  Prince  and 
Lords  and  commons  in  the  house  of  parliament  assembled 
tending  to  the  utter  subversion  of  the  whole  state  lately  under- 
taken by  the  instigation  of  Jesuits  and  seminaries  and  in 
advancement  of  their  religion  by  their  scholars  taught  and 
instructed  by  them  to  that  purpose  which  attempt  by  the  good- 
ness of  Almighty  God  was  discovered  and  defeated.  And  where 
divers  persons  popishly  affected  do  nevertheless  the  better  to 
cover  and  hide  their  false  hearts  arid  with  the  more  safety  to 
attend  the  opportunity  to  execute  their  mischievous  designs 
repair  some  times  to  church  to  escape  the  penalty  of  the 
laws  in  that  behalf  provided. 

"  II.  For  the  better  discovery  therefore  of  such  persons  and 
their  evil  affections  to  the  King's  Majesty  and  the  state  of  this 
his  realm  to  the  end  that  being  known  their  evil  purposes  may 
be  the  better  prevented  be  it  enacted  by  the  King's  most  ex- 
cellent majesty  the  lords  spiritual  and  temporal  and  the  com- 
mons in  this  present  parliament  assembled  and  by  the  authority 
of  the  same  that  every  popish  recusant  convicted  or  hereafter 
to  be  convicted  which  heretofore  hath  conformed  him  or  herself 
or  which  shall  hereafter  conform  him  or  herself  to  the  church 
and  continue  there  during  the  time  of  divine  service  according 
to  the  laws  and  statutes  in  that  behalf  made  and  provided 
shall  within  the  first  year  next  after  the  end  of  tnis  session  of 
parliament  (if  he  or  she  be  conformed  as  aforesaid  before  the 
end  of  this  session  of  parliament)  or  within  the  first  year  after 
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that  lie  or  she  shall  after  this  s«  >si<>n  of  parliament  so  conform 
him  or  herself  and  repair  to  church  as  aforesaid  and  after  the 
salt  I  tirst  year  shall  once  in  every  year  following  at  the  least 
receive  the  blessed  sacrament  of  the  Lord's  supper  in  the  church 
of  that  parisli  where  he  or  she  shall  most  usually  abide  or  be 
within  the  said  year  wherein  by  the  true  meaning  of  this  statute 
he  or  sin*  ou^ht  so  to  receive. 

"  III.  And  if  there  be  no  such  parish  church  then  in  the 
church  next  adjoining  to  the  place  of  his  or  her  such  most 
usual  abode  And  if  any  recusant  so  conformed  shall  not  receive 
the  said  sacrament  of  the  Lord's  supper  accordingly  he  or  she 
shall  for  such  not  receiving  lose  and  forfeit  for  the  first  year 
twenty  pounds  and  for  the  second  year  for  such  not  receiving 
forty  pounds  and  for  every  year  after  for  such  not  receiving 
three  score  pounds  until  he  or  she  hath  received  the  said  sacra- 
ment as  is  aforesaid  And  if  after  he  or  she  shall  have  received 
the  said  sacrament  as  is  aforesaid  and  after  shall  eftsoons  at 
any  time  offend  in  not  receiving  the  said  sacrament  as  is  afore- 
said by  the  space  of  one  whole  year  that  in  every  such  case 
such  person  so  offending  shall  for  every  such  offense  lose  and 
forfeit  three  score  pounds  of  lawful  English  money  the  one 
moiety  to  be  to  our  sovereign  lord  the  King's  Majesty  his  heirs 
and  successors  and  the  other  moiety  to  him  that  will  sue  for 
the  same  and  to  be  recovered  in  any  of  the  King's  Courts  of 
record  at  Westminster  or  before  justices  of  assize  or  general 
gaol  delivery  or  before  justices  of  the  peace  at  their  general 
quarter  sessions  by  action  of  debt  bill  plaint  or  information 
wherein  no  essoin  protection  or  wager  of  law  shall  be  al- 
lowed. 

"  IV.  And  be  it  further  enacted  by  the  authority  of  this  ' 
present  parliament  that  the  church  wardens  and  constables 
of  every  town  parish  or  chapel  for  the  time  being  or  some 
one  of  them  or  if  there  be  none  such  then  the  chief  con- 
stables of  the  hundred  where  such  town  parish  or  chapel  is 
or  shall  be  or  one  of  them  as  well  in  places  exempt  as  not 
exempt  shall  once  in  every  year  present  the  monthly  absence 
from  church  of  all  and  all  manner  of  popish  recusants  within 
such  towns  and  parishes  and  shall  present  the  names  of  every 
of  tin-  children  of  the  said  recusants  being  of  the  age  of  nine 
years  and  upwards  abiding  with  their  said  parents  and  as 
near  as  thoy  can  the  age  of  every  of  the  said  children  and  i 
also  the  names  of  the  servants  of  such  recusants  at  the  general 
or  iju  >ns  of  that  shire  limit  division  or  liberty. 

"V.    And  be  it  further  enacted  by  the  authority  aforesaid  j 
that   all   such  presentments  shall  be  accepted  entred  and  re-  i 
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corded  in  the  said  sessions  by  the  clerk  of  the  peace  or  town 
clerk  for  the  time  being  or  his  deputy  without  any  fee  to  be 
had  asked  or  taken  for  the  same  and  in  default  of  such  present- 
ment to  be  made  the  said  church  wardens  constables  or  high 
constables  respectively  shall  for  every  such  default  forfeit 
twenty  shillings  and  in  default  of  such  accepting  entring  and 
recording  without  fee  as  aforesaid  the  said  clerk  of  the  peace 
or  town  clerk  shall  for  every  such  offence  forfeit  and  lose  forty 
shillings. 

"VI.  And  that  upon  every  presentment  of  such  monthly 
absence  as  aforesaid  whereupon  such  party  so  presented  shall 
after  happen  to  be  indicted  and  convicted  (not  being  for  the 
same  absence  before  presented)  then  the  said  church  wardens 
constables  or  high  constables  respectively  for  making  such  pre- 
sentments shall  have  a  reward  of  forty  shillings  to  be  levied  out 
of  the  recusant's  goods  and  estate  in  such  manner  and  form  as 
by  the  more  part  of  the  said  justices  shall  be  by  warrant  under 
their  hands  and  seals  then  and  there  ordered  and  appointed. 

"VII.  And  be  it  further  enacted  by  the  authority  afore- 
said that  the  justices  of  assize  and  gaol  delivery  at  their  assizes 
and  the  said  justices  of  peace  at  any  of  their  said  sessions  shall 
have  power  and  authority  by  virtue  of  this  act  to  enquire  hear 
and  determine  for  all  recusants  and  offences  as  well  as  not 
receiving  the  sacrament  aforesaid  according  to  the  meaning  of 
this  law  as  for  not  repairing  to  church  according  to  the  mean- 
ing of  former  laws  in  such  manner  and  form  as  the  said  jus- 
tices of  assize  and  gaol  delivery  do  or  may  now  do  by  former 
laws  in  the  case  of  recusancy  for  not  repairing  to  church :  and 
also  shall  have  power  at  their  said  assizes  and  gaol  delivery 
and  at  the  sessions  (in  which  any  indictment  against  any  person 
either  for  not  repairing  to  church  according  to  former  laws 
or  not  receiving  the  said  sacrament  according  to  this  law 
shall  be  taken)  to  make  proclamation  by  which  it  shall  be 
commanded  that  the  body  of  every  such  offender  shall  be 
rendered  to  the  sheriff  of  the  same  county  or  bailiff  or  other 
keeper  of  the  gaol  of  the  liberty  before  the  next  assizes  and 
general  gaol  delivery  or  before  the  next  general  or  quarter  ses- 
sions respectively  to  be  holden  for  the  said  shire  limit  division 
or  liberty  And  if  at  the  next  assizes  and  general  gaol  delivery 
or  sessions  the  same  offender  so  proclaimed  shall  not  make  ap- 
pearance of  record  that  then  upon  every  such  default  recorded 
the  same  shall  be  as  sufficient  a  conviction  in  law  of  the  said 
offence  whereof  the  party  shall  stand  indicted  as  aforesaid  as  if 
upon  the  same  indictment  a  trial  by  verdict  thereupon  had  pro- 
ceeded had  been  found  against  him  or  her  and  recorded. 
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"VIII.  And  be  it  further  enacted  that  every  offender  in 
not  repairing  to  divine  service  but  forbearing  the  same  contrary 
to  the  statutes  in  that  behalf  made  and  provided  that  hereafter 
shall  fortune  and  be  thereof  once  convicted  shall  in  such  of  the 
terms  of  Easter  and  Michaelmas  as  shall  be  next  after  such 
conviction  pay  into  the  receipt  of  the  exchequer  after  the  rate 
of  twenty  pounds  for  every  month  which  shall  be  contained  in 
thr  indictment  whereupon  such  conviction  shall  be  and  shall 
also  for  every  month  after  such  conviction  without  any  other 
indictment  or  conviction  forfeit  twenty  pounds  and  pay  into 
the  receipt  of  the  Exchequer  aforesaid  at  two  times  in  the  year 
in  every  Easter  and  Michaelmas  term  as  much  as  then  shall 
remain  unpaid  after  the  rate  of  twenty  pounds  for  every 
month  after  such  conviction  except  in  such  cases  where  the 
King  shall  and  may  by  force  of  this  act  refuse  the  same  and 
take  two  parts  of  the  lands  tenements  hereditaments  leases  and 
farms  of  such  offender  till  the  said  party  being  indicted  for  not 
coming  to  church  contrary  to  former  laws  shall  conform  himself 
and  come  to  church  according  to  the  meaning  of  the  statute  in 
that  behalf  made  and  provided. 

"IX.  And  that  every  conviction  recorded  for  any  offence 
before  mentioned  shall  from  the  justices  before  whom  the 
record  of  such  conviction  shall  be  remaining  be  certified  into 
the  King's  majesty's  court  of  exchequer  before  the  end  of  the 
term  following  such  conviction  in  such  convenient  certainty  for 
the  time  and  other  circumstances  as  the  court  of  exchequer 
may  thereupon  award  out  process  for  the  seizure  of  the  lands 
and  goods  of  every  such  offender  as  the  case  shall  require 
And  if  default  shall  be  made  in  any  part  of  any  payment 
aforesaid  contrary  to  the  form  herein  before  limited  that  then 
and  so  often  the  King's  majesty  his  heirs  and  successors  shall 
and  may  by  process  out  of  the  said  exchequer  take  seize  and 
enjoy  all  the  goods  and  two  parts  as  well  of  all  the  lands  tene- 
ments and  hereditaments  leases  and  farms  of  such  offender  as 
of  all  other  the  lands  tenements  and  hereditaments  liable  to  such 
seizure  or  to  the  penalties  aforesaid  by  the  true  meaning  of  this 
act  leaving  the  third  part  only  of  the  same  lands  tenements 
hereditaments  leases  and  farms  to  and  for  the  maintainance 
and  relief  of  the  said  offender  his  wife  children  and  family. 

"  X.  And  whereas  by  an  act  made  for  the  session  of  par- 
liament holden  by  prorogation  at  Westminster  in  the  three 
and  twentieth  year  of  the  reign  of  the  late  Queen  Elizabeth 
intituled  *  An  act  to  retain  the  subjects  of  the  said  late  Queen 
in  their  due  obedience ' '  it  was  amongst  other  things  enacted  by 
1  See  ante,  p.  178. 
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authority  of  the  said  parliament  That  every  person  above  the 
age  of  sixteen  years  which  should  not  repair  to  some  church 
chapel  or  usual  place  of  common  prayer  but  forbare  the  same 
contrary  to  the  tenor  of  a  statute  made  in  the  first  year  of  the 
reign  of  the  said  late  Queen  for  uniformity  of  common  prayer 
and  being  therefore  lawfully  convicted  should  forfeit  to  the 
said  Queen  for  every  month  after  the  end  of  the  said  session  of 
parliament  which  he  or  she  should  so  forbear  twenty  pounds 
of  lawful  English  money  as  in  and  by  the  said  act  of  par- 
liament more  at  large  appeareth. 

"XI.  And  whereas  afterward  by  another  act  of  parliament 
of  the  said  Queen  it  was  further  enacted  by  the  authority  of 
the  said  parliament  (amongst  other  things)  how  and  when  the 
said  payments  of  the  said  twenty  pounds  should  be  made  and 
that  if  default  should  be  made  in  any  part  of  any  payment  of 
the  said  twenty  pounds  contrary  to  the  form  in  the  said  last 
specified  statute  limited  that  then  and  so  often  the  said  Queen 
should  and  might  by  process  out  of  her  Highness  exchequer 
take  seize  and  enjoy  all  the  goods  and  two  parts  as  well  of  all 
the  lands  tenements  and  hereditaments  leases  and  farms  of  such 
offender  as  of  all  other  the  lands  tenements  and  hereditaments 
liable  to  such  seizure  or  to  the  penalties  aforesaid  by  the  true 
meaning  of  the  said  act  of  parliament  leaving  the  third  part 
only  of  the  same  lands  tenements  and  hereditaments  leases  and 
farms  to  and  for  the  maintainance  and  relief  of  the  same  of- 
fender his  wife  children  and  family  as  in  and  by  the  last 
specified  statute  more  at  large  also  may  appear.  Now  foras- 
much as  the  said  penalty  of  twenty  pounds  monthly  is  a 
greater  burden  unto  men  of  small  living  than  unto  such  as 
are  of  better  ability  and  do  refuse  to  come  unto  divine  service 
as  aforesaid  who  rather  than  they  will  have  two  parts  of  their 
lands  to  be  seized  will  be  ready  always  to  pay  the  said  twenty 
pounds  according  to  the  limitation  of  the  said  statutes  and  yet 
retain  the  residue  of  their  livings  and  inheritance  in  their  own 
hands  being  of  a  great  yearly  value  which  they  do  for  the  most 
part  employ  (as  experience  has  taught)  to  the  maintainance  of 
superstition  and  popish  religion  and  to  the  relief  of  Jesuits 
seminaries  popish  priests  and  other  dangerous  persons  to  the 
state  Therefore  to  the  intent  that  hereafter  the  penalty  for 
not  repairing  to  divine  service  might  be  inflicted  in  better 
proportion  upon  men  of  great  ability  be  it  enacted  by  the 
authority  of  this  present  parliament.  That  the  King's  Ma- 
jesty his  heirs  and  successors  shall  from  and  after  the  feast 
of  Saint  Michael  the  archangel  next  coming  after  the  end  of 
this  session  of  parliament  have  full  power  and  liberty  to  refuse 
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tin-  jM-nulty  of  twenty  pounds  a  month  though  it  be  tendred 
n  aily  to  lx>  paid  according  to  the  law  and  thereupon  to  seize 
ami  tukr  to  his  own  use  and  the  uses  intents  and  purj>oses  here- 
aftrr  limited  two  parts  in  three  parts  to  be  divided  as  well  of 
all  tin'  lands  tenements  and  hereditaments  leases  and  farms 
that  at  the  time  of  such  seizure  shall  be  or  afterwards  shall 
come  to  any  the  said  offenders  in  not  coming  to  church  or 
any  other  to  his  or  her  use  or  in  trust  for  him  or  her  or  at  his 
or  her  disposition  or  whereby  or  wherewith  or  in  considera- 
tion whereof  such  offender  or  his  family  or  any  of  them  shall 
l>e  ivlieved  maintained  or  kept  as  of  all  other  lands  tenements 
and  hereditaments  in  any  wise  or  at  any  time  liable  to  such 
sei/ure  or  to  the  penalties  aforesaid  and  the  same  to  retain  to 
liis  own  and  other  uses  intents  and  purposes  hereafter  in  this 
act  appointed  till  every  such  offender  shall  conform  him  or  her- 
self respectively  as  aforesaid  in  lieu  and  full  recompense  of  the 
twenty  pounds  monthly  that  during  his  such  seizure  and  re- 
tainer shall  incur  any  thing  in  the  said  statutes  or  any  of  them 
or  any  other  statute  to  the  contrary  in  any  wise  notwithstand- 
ing to  our  sovereign  lord  the  King's  majesty  his  hrirs 
and  successors  and  all  and  every  person  and  persons  bodies 
politick  and  corporate  their  heirs  and  successors  (other  than 
the  said  offender  his  or  her  heirs  and  all  claiming  to  his  or 
their  use  or  in  trust  for  him  or  them  or  at  his  or  their  will  or 
disposition)  all  and  all  manner  of  leases  rents  conditions  and 
other  rights  and  titles  whatsoever  had  made  and  done  bonaf.de 
and  without  fraud  and  covin  before  such  seizure. 

"  XII.  Provided  always  and  be  it  enacted  by  the  authority 
aforesaid.  That  the  Kings  Majesty  his  heirs  and  successors 
shall  not  take  into  his  two  parts  but  leave  to  such  offender  his 
chief  mansion  house  as  part  of  his  third  part  and  shall  not 
demise  lease  nor  put  over  the  said  two  parts  nor  any  part 
thereof  to  any  recusant  nor  to  or  for  the  use  of  any  recusant 
And  that  whosoever  shall  take  the  same  in  lease  or  other- 
wise of  his  majesty  his  heirs  and  successors  shall  give  such 
security  not  to  commit  or  suffer  waste  to  be  committed  in  or 
upon  any  of  the  said  premises  as  by  the  court  of  exchequer 
shall  be  allowed  sufficient. 

"  XIII.  And  for  the  better  trial  how  his  majestys  subjects 
stand  affected  in  point  of  their  loyalty  and  due  obedience 
be  it  also  enacted  by  the  authority  aforesaid  That  from  and 
after  the  end  of  this  present  session  of  parliament  it  shall  be 
lawful  to  and  for  any  bishop  in  his  diocese  or  any  two  justices 
of  peace  whereof  one  of  them  to  be  of  the  quorum  within  the 
limits  of  tln-ir  jurisdiction  out  of  the  sessions  to  require  any 
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person  of  the  age  of  eighteen  years  or  above  being  or  which 
shall  be  convict  or  indicted  of  or  for  any  recusancy  other  than 
noblemen  or  noblewomen  for  not  repairing  to  divine  service 
according  to  the  laws  of  this  realm  or  which  shall  not  have 
received  the  said  sacrament  twice  during  the  said  year  then 
next  past,  noblemen  or  noblewomen  excepted,  or  any  person 
passing  in  or  through  the  country  shire  or  liberty  and  un- 
known except  as  is  last  before  excepted  that  being  examined 
by  them  > upon  oath  shall  confess  or  not  deny  himself  or  herself 
to  be  a  recusant  or  shall  confess  or  not  deny  that  he  or  she  had 
not  received  the  said  sacrament  twice  within  the  year  then  last 
past  to  take  the  oath  hereafter  following  upon  the  holy  evan- 
gelists Which  said  bishop  or  two  justices  of  the  peace  shall 
certify  in  writing  subscribed  with  his  or  their  hands  at  the 
next  general  or  quarter  sessions  for  that  shire  limit  division 
or  liberty  within  which  the  said  oath  shall  be  so  taken  the 
Christian  name  surname  and  place  of  abode  of  'every  person 
which  shall  so  take  the  said  oath  which  certificate  shall  be 
there  recorded  by  the  clerk  of  the  peace  or  town  clerk  and 
kept  amongst  the  records  of  the  said  sessions. 

"XIV.  And  be  it  further  enacted  that  if  any  such  person 
or  persons,  other  than  noblemen  or  noblewomen,  shall  refuse  to 
answer  upon  oath  to  such  bishop  or  justices  of  peace  examining 
him  or  her  as  aforesaid  or  to  take  the  said  oath  so  duly  tendred 
unto  him  or  her  by  such  bishop  or  two  such  justices  of  peace 
out  of  sessions  that  then  the  said  bishop  or  justices  of  peace 
shall  and  may  commit  the  same  person  to  the  common  gaol 
there  to  remain  without  bail  or  mainprize  until  the  next  assize 
or^  general  or  quarter  sessions  to  be  holden  for  the  said  shire 
division  limit  or  liberty  where  the  said  oath  shall  be  again 
in  the  said  open  assizes  or  sessions  required  of  such  person 
by  the  said  justices  of  assize  or  justices  of  peace  then  and  there 
present  or  the  greater  number  of  them  And  if  the  said  person 
or  persons  or  any  other  person  whatsoever  other  than  noble- 
men or  noblewomen  of  the  age  of  eighteen  years  or  above  shall 
refuse  to  take  the  said  oath  being  tendred  unto  him  or  her  by 
the  justices  of  assize  and  gaol  delivery  in  their  open  assizes 
or  the  justices  of  peace  or  the  greater  part  of  them  in  their  said 
general  or  quarter  sessions  every  person  so  refusing  shall  incur 
the  danger  and  penalty  of  prsemunire  mentioned  in  the  statute 
of  prsernunire  made  in  the  sixteenth  year  of  the  reign  of  King 
I  Richard  the  second  except  women  covert  who  upon  refusal  of 
'  the  said  oath  shall  be  by  the  said  justices  of  assize  in  their 
I  open  assize  or  justices  of  peace  in  their  general  or  qnart.or 
sessions  for  the  said  offence  committed  only  to  the  common 
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gaol  there  to  remain  without  bail  or  mainprize  till  they  will 
take  the  said  oath.     The  tenor  of   which  oath   hereafter  fol- 

lowrth. 

"XV.  I  A  B  do  truly  and  sincerely  acknowledge  pro- 
fess testify  and  declare  in  my  conscience  before  God  and  the 
world  that  our  sovereign  lord  King  James  is  lawful  and  right- 
ful Kini:  of -this  realm  and  of  all  other  his  majestys  dominions 
an«l  countries  and  that  the  Pope  neither  of  himself  nor  by  any 
authority  of  the  church  or  see  of  Rome  or  by  any  other  means 
with  any  other  hath  any  power  or  authority  to  depose  the 
King  or  to  dispose  any  of  his  Majesty's  kingdoms  or  domi- 
nions or  to  authorise  any  foreign  prince  to  invade  or  annoy 
him  or  his  countries  or  to  discharge  any  of  his  subjects  of  their 
allegiance  and  obedience  to  his  majesty  or  to  give  license  or 
leave  to  any  of  them  to  bear  arms  raise  tumults  or  to  offer 
any  violence  or  hurt  to  his  majesty's  royal  person  state  or 
government  or  to  any  of  his  Majesty's  subjects  within  his 
Majesty's  dominions  Also  I  do  swear  from  my  heart  that 
notwithstanding  any  declaration  or  sentence  of  excommuni- 
cation or  deprivation  made  or  granted  or  to  be  made  or 
granted  by  the  pope  or  his  successors  or  by  any  authority 
derived  or  pretended  to  be  derived  from  him  or  his  see 
against  the  said  King  his  heirs  or  successors  or  any  absolu- 
tion of  the  said  subjects  from  their  obedience;  I  will  bear 
faith  and  true  allegiance  to  his  Majesty  his  heirs  and  suc- 
cessors and  him  and  them  will  defend  to  the  uttermost  of  my 
power  against  all  conspiracies  and  attempts  whatsoever  which. 
shall  be  made  against  his  or  their  persons  their  crown  and 
dignity  by  reason  and  colour  of  any  such  sentence  or  de- 
claration or  otherwise  and  will  do  my  best  endeavour  to  dis- 
close and  make  known  unto  his  Majesty  his  heirs  and  suc- 
cessors all  treasons  and  traiterous  conspiracies  which.  I  shall 
i know  or  hear  of  to  be  against  him  or  any  of  them  And  I  do 
(further  swear  That  I  do  from  my  heart  abhor  detest  and  ab- 
jure as  impious  and  heretical  this  damnable  doctrine  and 
(position  That  princes  which  be  excommunicated  or  deprived 
by  the  Pope  may  be  deposed  or  murdered  by  their  subjects 
or  any  other  whatsoever  And  I  do  believe  and  in  my  con- 
science am  resolved  That  neither  the  Pope  nor  any  other 
! person  whatsoever  hath  power  to  absolve  me  of  this  oath 
or  any  part  thereof  which  I  acknowledge  by  good  and  law- 
ful authority  to  be  lawfully  ministered  unto  me  and  do  re- 
nounce all  pardons  and  dispensations  to  the  contrary  And  all 
things  I  do  plainly  and  sincerely  acknowledge  and  swear 
according  to  these  express  words  by  me  s^ken  and  according 
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to  the  plain  and  common  sense  and  understanding  of  the  same 
words  without  any  equivocation  or  mental  evasion  or  secret 
reservation  whatsoever  and  I  do  make  this  recognition  and  ac- 
knowledgment heartily  willingly  and  truly  upon  the  true  faith 
of  a  Christian 

"  So  help  me  God. 

"Unto  which  oath  so  taken  the  said  person  shall  subscribe 
his  or  her  name  or  mark. 

"  XVI.  And  be  it  further  enacted  by  the  authority  afore- 
said. That  no  indictment  or  indictments  had  or  found  or  here- 
after to  be  had  or  found  against  any  person  or  persons  for  not 
repairing  to  some  church  or  chapel  or  usual  place  of  common 
prayer  but  absenting  him  or  herself  by  the  space  of  one  month 
contrary  to  the  laws  and  statutes  in  that  behalf  provided  or  for 
not  receiving  the  said  sacrament  contrary  to  this  present  law 
or  any  proclamation  outlawry  or  other  proceeding  thereupon 
shall  at  any  time  hereafter  be  avoided  discharged  or  reversed 
by  reason  of  any  default  in  form  or  lack  of  form  or  other  defect 
whatsoever  (other  than  by  direct  traverse  to  the  point  of  not 
coming  to  church  or  not  receiving  the  said  sacrament  whereof 
such  person  or  persons  hath  been  or  shall  be  indicted)  but  the 
same  indictment  shall  stand  in  force  and  be  proceeded  upon 
any  such  default  of  form  or  other  defect  whatsoever  notwith- 
standing. 

"XVII.  Provided  always  That  if  any  person  or  persons 
so  indicted  or  to  be  indicted  shall  at  any  time  hereafter  submit 
and  conform  him  or  herself  and  become  obedient  to  the  laws  of 
the  church  of  England  and  repair  to  the  parish  church  of  his 
or  her  most  abiding  and  if  there  be  no  such  then  to  the  church 
next  adjoining  to  his  or  her  dwelling  and  there  hear  divine 
service  according  to  the  true  meaning  of  the  statute  in  that 
behalf  made  and  provided  and  there  publicly  receive  the  said 
sacrament  according  to  the  laws  of  this  realm  of  England  now 
established.  That  then  every  such  person  and  persons  so  in- 
dicted shall  and  may  from  thenceforth  be  admitted  and  allowed 
to  avoid  discharge  reverse  and  undo  the  said  indictment  and 
indictments  and  all  proceedings  thereupon  in  such  manner  and 
form  as  if  this  present  act  had  not  been  had  nor  made  any- 
thing therein  contained  to  the  contrary  in  any  wise  notwith- 
standing. 

"  XVIII.  And  forasmuch  as  it  is  found  by  late  experience 
that  such  as  go  voluntarily  out  of  this  realm  of  England  to 
serve  foreign  princes  states  or  potentates  are  for  the  most  part 
perverted  in  their  religion  and  loyalty  by  Jesuits  and  fugitives 
be  it  therefore  enacted  by  the  authority  aforesaid  that  every 
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subject  of  this  realm  tlmt  after  the  tenth  day  of  June  next 
coining  shall  g«>  or  pass  out  of  this  realm  to  serve  any  foreign 
prince  state  or  potentate  or  shall  after  the  said  tenth  day  of 
June  pass  over  the  seas  and  there  voluntarily  serve  any  such 
:i  prince  state  or  potentate  not  having  before  his  or  their 
kr"ini,r  or  passing  as  aforesaid  taken  the  oath  aforesaid  before 
tin-  officer  hereafter  appointed  shall  be  a  felon. 

"  XIX.     And  that  if  any  gentleman  or  person  of  higher 
e  or  any  person  or  persons  which  hath  borne  or  shall 
my  office  or  place  of  captain,  lieutenant  or  any  other 
place  charge  or  office  in  camp  army  or   company  of  soldiers 
or  conductor  of  soldiers  shall  after  go  or  pass  voluntarily  out 
of  this  realm  to  serve  any  such  foreign  prince  state  or  poten- 
tate or  shall  voluntarily  serve  any  such  prince  state  or  poten- 
tate before  that  he  and  they  shall  become  bound  by  obligation 
with  two  such  sureties  as  shall  be  allowed  of  by  the  officers 
which  are  hereafter  by  this  act  limited  to  take  the  same  bond 
unto  our  sovereign  lord  the  King's  majesty  his  heirs  or  suc- 
rs  in  the  sum  of  twenty  pounds  of  current  English  money 
at  the  least  with  condition  to  the  effect  following  shall  be  a 
felon. 

"The  tenor  of  which  condition  followeth,  viz.: 

"XX.  That  if  within  bounden  «fec.  shall  not  at  any  time  then 

after  be  reconciled  to  the  Pope  or  see  of  Rome  nor  shall  enter 

into  nor  consent  unto  any  practice  plot  or  conspiracy  what- 

r  against  the  King's  Majesty  his  heirs  and  successors  or 

any  his  and  their  estate  and  estates  realms  or  dominions  but 

shall    within    convenient   time   after    knowledge   thereof    had 

reveal  and  disclose  to  the  King's  Majesty  his  heirs  and  suc- 

t  s  or  some  of  the  lords  of  his  or  their  honourable  privy 

council  all  such  practices  plots  and  conspiracies  that  then  the 

said  obligation  to  be  void. 

"  XXI.  And  that  for  the  due  execution  of  this  branch  of 
this  present  law  it  shall  and  may  be  lawful  to  and  for  the 
customer  and  comptroller  of  every  port  haven  or  creek  or  one 
of  them  and  their  or  either  of  their  deputy  or  deputies  and 
none  other  to  receive  and  accept  all  and  every  such  bond  and 
obligation  to  and  for  the  uses  aforesaid  and  to  minister  and 
p\e  the  oath  aforesaid  according  to  the  true  intent  of  this 
statute  (taking  for  such  bond  sixpence  and  no  more  and  for 
.id  oath  no  fee  at  all:)  which  said  customer  and  comp- 
troller shall  register  and  certify  all  and  every  such  bond  and 
oath  so  taken  into  the  court  of  exchequer  at  Westminster 
once  every  year  upon  pain  of  five  pounds  for  every  bond 
not  so  certified  and  twenty  shillings  for  every  oath  not  so 
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certified.  Provided  always  That  this  last  mentioned  branch 
shall  not  extend  to  any  person  or  persons  which  are  already 
gone  or  shall  go  beyond  the  seas  to  serve  any  foreign  prince 
state  or  potentate  before  the  tenth  day  of  June  next  coming  for 
his  said  going  or  passing  before  the  said  tenth  day  of  June. 

"  XXII.  And  further  be  it  enacted  by  the  authority  afore- 
said, That  if  any  person  or  persons  at  any  time  after  the  said 
tenth  day  of  June  shall  either  upon  the  seas  or  beyond  the 
seas  or  in  any  other  place  within  the  dominions  of  the 
King's  Majesty  his  heirs  or  successors  put  in  practice  to 
absolve  persuade  or  withdraw  any  of  the  subjects  of  the 
King's  Majesty  or  of  his  heirs  and  successors  of  this  realm 
of  England  from  their  natural  obedience  to  his  majesty  his 
heirs  or  successors,  or  to  reconcile  them  to  the  pope  or  see 
of  Rome  or  to  move  them  or  any  of  them  to  promise  obedience 
to  any  pretended  authority  of  the  See  of  Rome  or  to  any 
other  prince  state  or  potentate  that  then  every  such  person 
their  procurers,  counsellors  aiders  and  maintainers  knowing 
the  same  shall  be  to  all  intents  adjudged  traitors  and  being 
thereof  lawfully  convicted  shall  have  judgment  suffer  and  for- 
feit as  in  cases  of  high  treason. 

"  XXIII.  And  if  any  such  person  as  aforesaid  at  any  time 
after  the  said  tenth  day  of  June  shall  be  either  upon  the  seas 
or  beyond  the  seas  or  in  any  other  place  within  the  dominions 
of  the  King's  Majesty  his  heirs  or  successors  willingly  ab- 
solved or  withdrawn  as  aforesaid  or  willingly  reconciled  or 
shall  promise  obedience  to  any  such  pretended  authority 
prince  state  or  potentate  as  aforesaid  that  every  such  person 
or  persons  their  procurers  and  councillors  aiders  and  main- 
tainers knowing  the  same  shall  be  to  all  intents  adjudged 
traitors  and  being  thereof  lawfully  convicted  shall  have  judg- 
ment suffer  ancl  forfeit  as  in  cases  of  high  treason. 

"XXIV.  Provided  nevertheless  that  the  last  mentioned 
clause  of  this  branch  or  anything  therein  contained  shall  not 
extend  or  be  taken  to  extend  to  any  person  or  persons  what- 
soever which  shall  hereafter  be  reconciled  to  the  pope  or  see  of 
Rome  as  aforesaid  (for  and  touching  the  point  of  so  being 
reconciled  only)  that  shall  return  into  this  realm  and  thereupon 
within  six  days  next  after  such  return  before  the  bishop  of 
the  diocese  or  two  justices  of  the  peace  jointly  or  severally 
of  the  county  where  he  shall  arrive  submit  himself  to  his 
majesty  and  his  laws  and  take  the  oath  set  forth  by  act  in 
the  first  year  of  the  reign  of  the  late  Queen  Elizabeth  (com- 
monly called  the  oath  of  supremacy)  as  also  the  oath  before  set 
down  in  this  present  act  which  said  oaths  the  said  bishop  and 
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•  s   respectively  shall    have  power  and  authority  by  this 

:   to  minister  to  such  persons  as  aforesaid;   and  the 

said  oaths  so  taken  tin-  said  bishop  and  justices  before  whom 

such  oaths  shall  be  so  taken  respectively  shall  certify  at  the 

o-neral  or  quarter  sessions  of   the    peace    to    be  holden 

\\ithin    the    said  shirt;  limit  division  or  liberty  wherein  such 

.   as  aforesaid   shall   submit  himself   and    take    the    said 

oaths  as  aforesaid  upon  pain  of  everyone  neglecting  to  certify 

line  as  aforesaid  the  sum  of  forty  pounds. 

••  XXV.  And  be  it  further  enacted  that  all  and  every  per- 
son and  persons  that  shall  offend  contrary  to  the  present  branch 
of  this  statute  shall  be  indicted  tried  and  proceeded  against  by 
and  before  the  justices  of  assize  and  gaol  delivery  of  that  county 
for  the  time  beim;  or  before  the  justices  of  the  court  of  King's 
bench  and  be  there  proceeded  against  according  to  the  laws 
and  statutes  of  this  realm  against  traitors  as  if  the  said  offence 
had  l>een  committed  in  the  same  county  where  such  person  or 
persons  shall  be  so  taken  any  law  custom  or  statute  to  the  con- 
trary of  any  wis  •  notwithstanding. 

"XXVI.  Provided  always  That  if  any  peer  of  this  realm 
shall  happen  to  be  indicted  of  any  offence  made  treason  by  this 
act  he  shall  have  his  trial  by  his  peers  as  in  other  like  cases  of 
treason  is  accustomed. 

"  XXVII.  And  be  it  further  enacted  That  if  any  subject  of 
this  realm  at  any  time  after  one  month  next  after  the  end  of 
this  present  session  of  parliament  shall  not  resort  or  repair 
every  Sunday  to  some  church  chapel  or  some  other  usual  place 
appointed  for  common  prayer  and  there  hear  divine  service 
according  to  the  statute  made  in  that  behalf  in  the  first  year  of 
the  reign  of  the  late  Queen  Elizabeth  that  then  it  shall  and 
may  be  lawful  to  and  for  any  one  justice  of  peace  of  that  limit 
division  or  liberty  wherein  the  said  party  shall  dwell  upon 
proof  unto  him  made  of  such  default  or  confession  of  the  party 
or  oath  of  witness  to  call  the  said  party  before  him  and  if 
he  or  she  shall  not  make  a  sufficient  excuse  and  due  proof 
thereof  to  the  satisfaction  of  the  said  justice  of  peace  that  it 
shall  be  lawful  for  the  said  justice  of  peace  to  give  warrant  to 
.•hmvh  warden  of  the  said  parish  wherein  the  said  party 
shall  dwell  ninler  his  hand  and  seal  to  levy  twelve  pence  for 
every  such  default  by  distress  and  sale  of  the  poods  of  every 
such  olli-nder  rendering  to  the  said  oU'ender  the  overplus  of  the 
money  raised  of  the  said  goods  so  to  be  sold  and  that  in 
default  of  such  distress  it  shall  and  may  be  lawful  for  the 
said  justice  of  peaoe  to  commit  every  such  offender  to  some 
prison  within  the  said  shire  division  limit  or  liberty  wherein 
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such  offender  shall  be  inhabiting  until  payment  be  made  of 
the  said  sum  or  sums  so  to  be  forfeited  which  forfeiture  shall 
be  imployed  to  and  for  the  use  of  the  poor  of  that  parish 
wherein  the  offender  shall  be  resident  or  abiding  at  the  time 
of  such  offence  committed. 

"  XXVIII.  Provided  that  no  man  be  impeached  upon  this 
clause  except  he  be  called  in  question  for  his  said  default  within 
one  month  next  after  the  said  default  made. 

"  XXIX.  And  that  no  man  being  punished  according  to 
this  branch  shall  for  the  same  offence  be  punished  by  the  for- 
feiture of  twelve  pence  upon  the  law  made  in  the  first  year  of 
the  late  Queen  Elizabeth. 

"  XXX.  And  because  in  one  act  of  parliament  begun  and 
holden  at  Westminster  in  the  five  and  thirtieth  year  of  the 
late  Queen  Elizabeth  intituled,  "  An  act  to  retain  the  Queen's 
majesty's  subjects  in  their  due  obedience."  There  are  two 
branches  contained,  the  first  beginning  thus  "(And  for  that 
every  person  having  a  house  or  family  is  in  duty  bounden 
to  have  especial  regard  of  the  good  government  and  ordering 
of  the  same)"  and  so  forth  to  the  next  clause  beginning  thus 
"(Provided  nevertheless  That  this  act  shall  not  in  any  wise 
extend  to  punish  or  impeach  any  persons  for  relieving"  &c. 
ending  with  these  words  "Any  thing  in  this  act  contained  to 
the  contrary  notwithstanding")  which  said  two  branches  or 
clauses  are  found  defective. 

"  XXXI.  Be  it  therefore  enacted  that  the  said  two  branches 
or  clauses  of  the  said  act  and  no  more  shall  be  by  authority  of 
this  present  parliament  utterly  repealed  and  made  void. 

"XXXII.  And  in  lieu  therefore  be  it  enacted  that  every 
person  and  persons  which  after  one  month  next  after  the  end 
of  this  present  session  of  parliament  shall  willingly  maintain, 
retain,  relieve,  keep  or  harbour  in  his  or  their  house  any  servant 
sojourner  or  stranger  who  shall  not  go  to  or  repair  to  some 
church  or  chapel  or  usual  place  of  common  prayer  to  hear 
divine  service  but  shall  forbear  the  same  by  the  space  of  one 
month  together  not  having  a  reasonable  excuse  contrary  to  the 
laws  and  statutes  of  this  realm  shall  forfeit  ten  pounds  for 
every  month  that  he  she  or  they  shall  so  relieve  maintain 
retain  keep  or  harbour  any  such  servant  sojourner  or  stranger 
in  his  or  their  house  so  forbearing  as  aforesaid. 

"  XXXIII.  And  that  every  person  which  shall  within  the 
time  aforesaid  retain  or  keep  in  his  her  or  their  service  fee  or 
livery  any  person  or  persons  which  shall  not  go  to  or  repair  to 
some  church  chapel  or  usual  place  of  common  prayer  to  hear 
divine  service  but  shall  forbear  the  same  by  the  space  of  one 
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m<>nth  together  shall  forfeit  for  every  month  he  she  or  they 
shall  so  ivtain  keep  or  continue  in  his  her  or  their  service  fee 
or  livery  any  such  person  or  persons  so  forbearing  as  aforesaid 
km>\\  in-j  the  same  ten  pounds  the  same  penalties  to  be  recovered 
and  imploveo!  in  manner  and  form  hereafter  following. 

"  XXXIV.  Provided  nevertheless  That  this  act  shall  not  in 
any  wise  extend  to  punish  or  impeach  any  person  or  persons 
for  maintaining,  retaining,  relieving,  keeping  or  harbouring  his 
her  or  their  father  or  mother  wanting  without  fraud  or  covin 
other  habitation  or  sufficient  maintenance  or  the  ward  of  any 
such  person  or  any  person  that  shall  be  committed  by  authority 
to  the  custody  of  any  by  whom  they  shall  be  so  relieved 
maintained  or  kept  any  thing  in  this  act  contained  to  the  con- 
trary notwithstanding. 

"  XXXV.  And  be  it  further  enacted  by  authority  of  this 
present  parliament  That  upon  any  lawful  writ  warrant  or 
process  awarded  to  any  sheriff  or  other  officer  for  the  taking  or 
apprehending  any  popish  recusant  standing  excommunicated 
for  such  recusancy  it  shall  be  lawful  for  such  sheriff  or  other 
officer  authorised  in  that  behalf  if  need  be  to  break  open  any 
house  wherein  such  person  excommunicate  shall  be  or  to  raise 
the  power  of  the  county  for  the  apprehending  of  such  person 
and  the  better  execution  of  such  warrant  writ  or  process. 

"  XXXVI.  And  be  it  further  enacted,  That  all  and  every 
offence  to  be  committed  or  done  against  this  present  act  shall 
and  may  be  enquired  of  heard  and  determined  before  the  justices 
of  the  Kings  bench  justices  of  assize  and  gaol  delivery  in  their 
several  assizes  and  gaol  deliveries  and  all  offences  other  than 
treason  shall  be  enquired  heard  and  determined  before  the 
justices  of  peace  in  their  general  or  quarter  sessions  to  be 
holden  within  the  shire  division  limit  or  liberty  wherein  such 
offence  shall  happen. 

"XXXVII.  Provided  always  and  be  it  enacted  by  the 
authority  aforesaid  That  any  attainder  of  felony  made  felony 
by  this  act  as  is  aforesaid  shall  not  in  any  wise  extend  to  take 
away  the  dower  of  the  wife  of  any  such  person  attainted  or  be  i 
any  bar  for  the  recovery  of  the  same  nor  shall  make  nor  work 
any  corruption  of  blood  or  disherison  of  any  the  heir  or  heirs  of 
any  such  person  or  persons  so  attainted  this  act  or  any  thing 
therein  contained  to  the  contrary  in  any  wise  notwithstanding. 
"  XXXVIII.  And  be  it  further  enacted  That  if  any  action 
or  actions  shall  at  any  time  hereafter  be  commenced  or  brought 
against  any  person  or  persons  doing  committing  or  commanding 
any  act  or  thing  for  or  concerning  the  execution  of  this  present 
statute  or  any  article  or  clause  therein  contained  That  then 
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See.  34. 
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mother  ward 
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committed 
by  authority. 
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house  to  take 
a  recuxant 
excommuni- 
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See.  36. 
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The  pita  to 
an  action 
brought  for 
doing  any- 
thing by 
force  oftkit 
statute. 


3:10 


State  Trials. 


1605. 

3  Jac.  1,  c  4, 

sec.  38. 


Sec.  89. 
The  autho- 
rity of  the. 
ecclesiastical 
court  re- 
served. 


Sec.  40. 
No  forfei- 
ture for  the 
wife's  of- 
fence. 


Sff.  41. 
Who  may 
take  the  oath 
of  a  noble- 
man or 
woman. 


fife.  42. 
Who  shall 
t'ike  the  oath 
in  the  cinque 
•port*. 


every  defendant  in  such  action  or  actions  may  plead  the  general 
issue  and  be  received  to  maintain  the  same  by  any  evidence 
that  shall  prove  his  doings  and  proceedings  warrantable  by 
this  law. 

"  XXXIX.  Provided  always  That  neither  this  act  nor  any 
thing  therein  contained  shall  extend  to  take  away  or  abridge 
the  authority  or  jurisdiction  of  the  ecclesiastical  censures  for 
any  cause  or  matter  but  that  the  commissioners  of  his  Majesty 
his  heirs  and  successors  in  causes  ecclesiastical  for  the  time 
being  and  the  archbishops  bishops  and  other  ecclesiastical 
judges  may  do  and  proceed  as  before  the  making  of  this  act 
they  did  or  lawfully  might  have  done  anything  in  this  act  to 
the  contrary  in  any  wise  notwithstanding. 

"  XL.  Provided  always  and  be  it  enacted  That  no  person 
shall  be  charged  or  chargeable  with  any  penalty  of  forfeiture 
by  force  of  this  act  which  shall  happen  for  his  wife's  offence 
in  not  receiving  the  said  sacrament  during  her  marriage  nor 
that  any  woman  shall  be  charged  or  chargeable  with  any 
penalty  or  forfeiture  by  force  of  this  act  for  any  such  offence  of 
not  receiving  which  shall  happen  during  her  marriage. 

"  XLI.  Provided  also  and  be  it  enacted  by  the  authority  of 
this  present  parliament  That  in  all  cases  where  any  bishop  or 
justices  of  peace  may  by  force  of  this  act  require  and  take  of 
any  subject  the  oath  above  mentioned  The  lords  of  the  privy 
council  for  the  time  being  or  any  six  of  them  whereof  the  lord 
chancellor  lord  treasurer  or  the  principal  secretary  for  the  time 
to  be  one  shall  have  full  power  and  authority  by  force  of  this 
act  at  any  time  or  times  to  require  and  take  the  said  oaths 
before  mentioned  of  any  nobleman  or  noblewoman  then  being 
above  the  age  of  eighteen  years  and  if  such  nobleman  or  noble- 
woman other  than  women  married  shall  refuse  to  take  such 
oath  or  oaths  that  in  every  such  case  such  nobleman  or  noble- 
woman shall  incur  the  pain  and  danger  of  a  praemunire. 

"  XLII.  Provided  also  and  be  it  enacted  by  the  authority  of 
this  parliament  That  where  any  person  or  persons  shall  go  or 
pass  out  of  the  cinque  ports  or  any  member  thereof  to  any 
parts  beyond  the  seas  to  serve  any  foreign  prince  state  or 
potentate  that  in  every  such  case  the  lord  warden  of  the 
cinque  ports  for  the  time  being  or  any  person  by  him  in  that 
behalf  appointed  or  to  be  appointed  shall  have  full  power  and 
authority  by  virtue  hereof  to  take  the  bond  and  minister  the 
oath  to  such  passengers  as  is  above  mentioned." 

This  Act  it  will  be  seen  greatly  increased  the  severity  of 
the  existing  law  against  the  Catholics;  attendance  at  church 
and  the  Lord's  supper  was  enforced  under  heavy  penalties. 
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The  fact  of  being  a  Catholic  enal>l« •«!  the  King  to  confiscate  the 

propertv  of  tin-  unfortunate  man;  at tempting  to  convert  to  the 
Catholic  religion  was  treason,  the  fact  of  having  a  Catholic 
MTMint  or  giving  relief  to  a  Catholic  beggar  was  criminal. 
It  is  difficult  to  see  how  the  Catholics  could  exist  under  such 
urbitrarv  laws.  But 'even  these  were  not  thought  sufficient. 
Another  Art  was  passed  rewarding  all  those  who  discovered  a 
prie>t  or  gave  information  as  to  a  mass  being  said.  Catholics 
were  not  to  come  near  the  court  or  London  and  not  to  go  five 
mil«'s  from  their  homes:  they  were  forbidden  to  practise  law 
medicine  or  hold  any  office;  they  were  to  be  taken  as  excom- 
municated and  so  could  bring  no  action  whatever  was  done  to 
them.  They  were  not  allowed  to  many  bury  or  christen  ac- 
cording to  the  rites  of  their  church;  the  patronage  of  their  bene- 
tices  was  taken  away;  they  could  not  be  executors  or  adminis- 
trators; their  houses  were  continually  liable  to  search  for 
Popish  books:  in  short  they  were  outlaws  and  deprived  of  all 
civil  rights.  The  statute  that  effected  this  monstrous  iniquity 
he  3  Jac.  1,  c.  5.  It  is  as  follows:  "An  act  to  prevent  and 
avoid  dangers  which  grow  by  popish  recusants." 

Whereas  divers  Jesuits  seminaries  and  popish  priests  daily 
do  withdraw  many  of  his  majestys  subjects  from  the  true 
.service  of  Almighty  God  and  the  religion  established  within 
this  realm  to  the  Komish  religion  and  from  their  loyal  obedience 
to  his  Majesty  and  have  of  lata  secretly  persuaded  divers  re- 
cusants and  papists  and  encouraged  and  emboldened  them  to 
commit  most  damnable  treasons  tending  to  the  overthrow  of 
Gods  true  religion  the  Destruction  of  his  Majesty  and  his  royal 
and  the  overthrow  of  the  whole  state  and  commonwealth 
if  God  of  his  goodness  and  mercy  had  not  within  few  hours 
e  the  intended  time  of  the  execution  thereof  revealed  and 
disclosed  the  same;  wherefore  to  discover  and  prevent  such 
secret  damnable  conspiracies  and  treasons  as  hereafter  may  be 
put  in  ure  by  such  evil  disposed  persons  if  remedy  be  not 
therefore  provided  be  it  enacted  by  the  kings  most  excellent 
>ty  the  lords  spiritual  and  temporal  and  the  commons  in 
this  present  parliament  assembled  and  by  the  authority  of  the 
same.  That  such  person  as  shall  first  discover  to  any  justice 
of  peace  any  recusant  or  other  person  which  shall  entertain  or 
relieve  any  Jesuit  seminary  or  popish  priest  or  shall  discover 
any  mass  to  have  been  said  and  the  persons  that  were  present 
ut  such  mass  and  the  priests  that  said  the  same  or  any  of 
them  within  three  days  m-.\t  after  the  offence  committed  and 
that  by  reason  of  such  discovery  any  of  the  said  offenders  be 
taken  and  convicted  or  attainted  thut  then  the  pel-son  which 
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hath  made  such  discovery  shall  not  only  be  freed  from  the 
danger  and  penalty  of  any  law  for  such  offence  if  he  be  an 
offender  therein  but  also  shall  have  the  third  part  of  the  for- 
feiture of  all  such  sums  of  money  goods  chattels  and  debts 
which  shall  be  forfeited  by  such  offence,  (so  as  the  same  total 
forfeiture  exceed  not  the  sum  of  one  hundred  and  fifty  pounds 
and  if  it  exceed  the  sum  of  one  hundred  and  fifty  pounds 
the  said  person  so  discovering  the  said  offence  shall  have  the 
sum  of  fifty  pounds  only  for  every  such  discovery) ;  and  such 
person  so  discovering  the  same  after  conviction  of  the  offender 
shall  have  a  certificate  from  the  judges  or  justices  of  peace  be- 
fore whom  such  conviction  shall  happen,  to  be  directed  to  the 
sheriff  or  other  officer  of  the  same  county  limit  or  place  that 
shall  seize  the  goods  or  levy  the  said  forfeiture  commanding  the 
said  sheriff  or  other  officer  to  pay  the  same  accordingly  to  him 
that  so  discovered  the  same  out  of  the  monies  to  be  levied  by 
virtue  of  the  said  forfeitures  which  warrant  and  payment  shall  be 
effectual  in  tlie  law  for  that  purpose  and  a  sufficient  discharge 
in  that  behalf  for  the  sheriff  or  other  officer  upon  his  account. 

II  And  whereas  the  repair  of  such  evil  affected  persons  to 
the  court  or  to  the  city  of  London  may  be  very  dangerous  to 
his  majesty's  person  and  may  give  them  more  liberty  to  meet 
consult  and  plot  their  treasons  and  practices  against  the  state 
than  if  they  should  be  retained  and  confined  unto  their  pri- 
vate houses  in  the  country;   for  remedy  hereof  be  it  enacted 
by  the  authority  aforesaid  that  no  popish  recusant  convicted  or 
to  be  convicted  shall  come  into  the  court  or  house  where  ths 
Kings  Majesty  or  his  heir  apparent  to  the  crown  of  England 
shall  be  unless  he  be  commanded  so  to  do  by  the  Kings  Majesty 
his  heirs  and  successors  or  by  warrant  in  writing  from  the  lords 
and  others  of  the  most  honourable  privy  council  of  the  Kings 
Majesty  his  heirs  and  successors  or  any  of  them    upon  puiu 
to   forfeit  for   every  time   so   offending  one  hundred  pounds 
the  one  moiety  to  the  Kings  Majesty  his  heirs  and  successors 
the  other  moiety  to  him  that  will  discover  and  sue  for  the 
same  by  action  of  debt  bill  plaint  or  information  in  any  of  his 
Majestys  courts  of  record  wherein  no  essoin  protection  or  wager 
of  law  shall  be  allowed. 

III  And  that  all  popish  recusants  indicted  or  convicted 
and  all  other  persons  which  have  not  repaired  to  some  usual 
church  or  chapel  and  there  heard  divine  service  but  have  for- 
born  the  same  by  the  space  of  three  months  last  past  contrary 
to  the  laws  and  statutes  of  this  realm  dwelling  abiding  or  re- 
maining within  the  city  of  London  or  the  liberties  thereof  or 
within  ten  miles  of  the  said  City  shall  within  three  months 
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next  after  the  end  of  this  present  session  of  parliament  depart 
from  the  said  city  of  London  and  ten  miles  compass  of  the 
same,  and  also  shall  deliver  up  their  names  to  the  Lord 
Mayor  of  London  in  case  such  recusant  do  dwell  or  remain 
within  the  said  City  of  London  or  the  liberties  thereof  and 
in  case  the  said  recusant  shall  dwell  or  remain  in  any  other 
county  within  ten  miles  of  the  same  city  then  the  said  recusant 
shall  deliver  up  his  or  her  name  to  the  next  justice  of  peace 
within  such  county  where  the  said  recusant  shall  so  dwell  or 
remain  within  forty  days  after  the  end  of  this  session  of  parlia- 
ment; upon  pain  that  every  person  so  offending  herein  shall 
forfeit  to  our  Sovereign  Lord  the  Kings  Majesty  his  heirs  and 
successors  the  sum  of  one  hundred  pounds  the  one  moiety 
whereof  shall  be  to  the  Kings  majesty  his  heirs  and  successors 
the  other  moiety  to  him  or  them  that  will  sue  for  the  same 
by  action  of  debt  bill  plaint  or  information  in  any  of  the  King's 
majesty's  courts  of  record  wherein  no  essoin  protection  or  wager 
of  law  shall  be  admitted  or  allowed. 

IV  And  that  all  popish  recusants  which  shall  hereafter 
come  dwell  or  remain  within  the  said  city  of  London  or  the 
liberties  thereof  or  within  ten  miles  of  the  said  city  which  !  church. 
now  are  or  hereafter  shall  be  indicted  or  convicted  of  such 
recusancy  or  which  shall  at  any  time  hereafter  not  repair  unto 
some  usual  church  or  chapel  and  there  hear  divine  service  but 
shall  forbear  the  same  by  the  space  of  three  months  contrary  to 
the  laws  and  statutes  of  this  realm  shall  within  ten  days  after 
such  indictment  or  conviction  depart  from  the  said  city  of 
London  and  ten  miles  compass  of  the  same  and  also  shall 
deliver  up  their  names  to  the  Lord  Mayor  of  London  for  the 
time  being  in  case  such  recusant  shall  dwell  or  remain  within 
the  said  city  of  London  or  the  liberties  thereof;  and  in  case 
the  said  recusant  shall  dwell  or  remain  in  any  other  county 
within  ten  miles  of  the  said  city  then  the  said  recusant  shall 
deliver  up  his  or  her  name  to  the  next  justice  of  peace  within 
such  county  where  the  said  recusant  shall  so  dwell  or  re- 
main within  the  said  ten  days  next  after  such  indictment  or 
conviction ;  upon  pain  that  every  person  offending  herein 
shall  likewise  forfeit  to  our  said  sovereign  lord  the  Kings 
Majesty  his  heirs  and  successors  the  like  sum  of  one  hundred 
pounds  the  one  moiety  whereof  shall  be  to  the  Kings  Majesty 
his  heirs  and  successors  and  the  other  moiety  to  him  or  them 
that  will  sue  for  the  same  by  action  of  debt  bill  plaint  or 
information  in  any  of  the  Kings  Majestys  courts  of  record 
wherein  no  essoin  protection  or  wager  of  law  shall  be  admitted 
or  allowed. 
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confined. 
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touching 
licence  to 
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£ec.  7. 


V  Provided  always  That  such  person  or  persons  as  now 
use  any  trade,  mystery  or  manual  occupation  within  the  said 
city  of  London  or  within  ten  miles  of  the  same  and  such  as  have 
or  shall  have  their  only  dwelling  within  the  said  city  or  ten 
miles  compass  of  the  same  not  having  any  other  dwelling  or 
place  of  abode  elsewhere  shall  or  may  remain  and  continue  in 
such  place  within  the  said  city  or  ten  miles  of  the  same  as  they 
have  dwelled,  inhabited  or  remained  in  by  the  space  of  three 
months  next  before  this  present  session  of  parliament  anything 
herein  contained  to  the  contrary  notwithstanding. 

VI  And  whereas  by  a  Statute  made  at  Westminster  in 
the  five  and  thirtieth  year  of  the  reign  of  Queen  Elizabeth 
intituled  "An'act  for  the  restraining  of  popish  recusants  to  some 
certain  place  of  abode"  it  was  amongst  other  things  ordained 
and  enacted  that  every  popish  recusant  then  or  after  convicted 
for  not  repairing  to  church  chapel  or  usual  place  of  common 
prayer  having  any  certain  place  of  dwelling  and  abode  within 
this  realm  should  within  the  time  limited  by  the  said  statute 
repair  to  their  place  of  usual  dwelling  and  abode  or  not  having 
any  certain  place  of  dwelling  or  abode  within  this  realm  should 
likewise  within  the  time  limited  by  the  said  statute  repair  to 
the  place  where  such  person  was  born  or  where  the  father  or 
mother  of  such  person  should  be  dwelling  and  not  at  any  time 
remove  or  pass  above  five  miles  from  thence  under  the  pains 
in   the   said   statute   limited  and  provided  which  statute   by 
reason  of  sundry  licences  given  unto  such   recusants   under 
colour  of  a  proviso  in  the  said  statute  contained  hath   not 
wrought  that  good  effect  in  the  commonwealth  as  was  hoped, 
be  it  therefore  enacted  and  ordained  by  this  present   parlia- 
ment and  by  the  authority  of  the  same.     That  the  said  statute 
made  in  the  said  five  and  thirtieth  year  of  the  said  Queen 
Elizabeth  for  and  concerning  the  confining  of  the  said  recu- 
sants under  the  pains  and  penalties  therein  contained  shall  by 
this  Act  and  by  the  authority  of  the  same  be  confirmed  and  be 
hereafter  put  in  due  execution  according  to  the  tenor  true  intent, 
and  meaning  of  the  said  statute  in  that  behalf  made  and  that 

I  the  said  proviso  in  the  said  statute  contained,  giving  power 
to  grant  licence  or  licences  unto  the  said  recusants  to  go  and 
travel  from  or  out  of  the  compass  of  the  said  five  miles  shall  be 
from  and  after  the  end  of  this  present  session  of  parliament 
utterly  repealed  and  void  anything  in  the  said  statute  to  the 
contrary  in  any  wise  notwithstanding. 

VII  Provided  nevertheless  and  be  it  further  enacted  by 
this  present  parliament  and  by  the  authority  of  the  same  That 
it  shall  and  may  be  lawful  for  the  Kings  most  excellent  majesty 
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his  h«  its  Mini  successors  or  for  three  or  more  of  his  Majestys  most 
honourable  Privy  Council  or  f<>r  three  or  more  of  the  Privy 
( 'ouneil  of  his  heirs  and  successors  in  writing  under  the  hands 
of  the  said  privy  counsellors  to  give  licence  to  every  such 
recusant  to  go  and  travel  out  of  the  compass  of  the  said  five 
miles  for  such  time  as  in  the  said  licence  shall  be  contained  for 
their  travelling  attending  and  returning  and  without  any 
other  cause  to  be  expressed  within  the  said  licence  and  if 
anv  of  tin-  persons  which  are  so  confined  by  virtue  of  the  said 
statute  as  is  aforesaid  shall  have  necessary  occasion  or  business 
to  go  and  travel  out  of  the  compass  of  the  said  five  miles  that 
thru  and  in  every  such  case  upon  licence  in  writing  in  that 
behalf  to  be  gotten  under  the  hands  and  seals  of  four  of  the 
justices  of  peace  of  the  same  county  limit  division  or  place  next 
adjoining  to  the  place  of  abode  of  such  recusant  with  the  privity 
and  assent  in  writing  of  the  bishop  of  the  diocese  or  of  the  lieu- 
tenant or  of  any  deputy  lieutenant  of  the  same  county  residing 
within  the  said  county  or  liberty  under  their  hands  and  seals 
in  every  of  which  licence  or  licences  in  writing  so  to  be  had  and 
made  shall  be  specified  and  contained  both  the  particular  cause 
of  the  said  licence  and  the  time  how  long  the  said  party 
I  shall  be  absent  in  travelling  attending  and  returning 
it  shall  and  may  thereupon  be  lawful  for  every  such  person 
so  licenced  to  go  and  travel  about  such  their  necessary  business 
and  for  such  time  only  for  their  travelling  attending  and  re- 
turning as  shall  be  comprised  in  the  said  licence  the  said  party 
so  licenced  first  taking  his  corporal  oath  before  the  said  four 
justices  of  the  peace  or  any  of  them  (who  shall  have  authority 
by  virtue  of  this  act  to  minister  the  same)  that  he  hath  truly 
informed  them  of  the  cause  of  his  journey  and  that  he  shall 
not  make  any  causeless  stays  and  that  all  and  every  licence 
hereafter  to  be  made  in  this  behalf  contrary  to  the  tenor  effect 
and  true  meaning  of  this  statute  shall  be  utterly  void  frustrate 
and  of  none  effect  any  thing  in  the  said  former  act  or  in  this 
act  to  the  contrary  notwithstanding  and  every  person  so 
confined  which  shall  depart  or  go  above  five  miles  from  the 
place  whereunto  he  is  or  shall  be  confined  not  having  such 
e  and  not  having  taken  such  oath  as  aforesaid  shall  incur 
tin-  pain  and  penalty  and  forfeit  as  a  recusant  convicted  and 
passing  or  going  above  five  miles  from  the  same  place  where- 
unto he  is  or  shall  lie  confined,  l»y  the  said  statute  of  tricessimo 
•  minto  Kli/altetlue  should  do. 

VIII     And  he  it  further  enacted  by  the  an thority  aforesaid 

that  no  recusant  convict  shall  at  any  time  after  the  end  of  this 

•11  of  parliament  practice  the  common   law  of  this  realm 
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as  a  counsellor  clerk  attorney  or  solicitor  in  the  same  nor  shall 
practice  the  civil  law  as  advocate  or  proctor  nor  practice 
physick  nor  use  or  exercise  the  trade  or  art  of  an  apothecary 
nor  shall  be  judge  minister  clerk  or  steward  of  or  in  any  court 
or  keep  any  court  nor  shall  be  Register  or  Town  Clerk  or  other 
minister  or  officer  in  any  court  nor  shall  bear  any  office  or 
charge  as  captain  lieutenant  corporal  sergeant  ancient  bearer  or 
other  office  in  camp  troop  band  or  company  of  soldiers  nor 
shall  be  captain  master  governor  or  bear  any  office  or  charge 
of  or  in  any  ship  castle  or  fortress  of  the  Kings  Majesty's  his 
heirs  and  successors  but  be  utterly  disabled  for  the  same  and 
every  person  offending  herein  shall  also  forfeit  for  every  such 
offence  one  hundred  pounds  the  one  moiety  whereof  shall  be 
to  the  Kings  majesty  his  heirs  and  successors  and  the  other 
moiety  to  him  that  will  sue  for  the  same  by  action  of  debt  bill 
plaint  or  information  in  any  of  the  Kings  Majestys  courts  of 
record  wherein  no  essoin  protection  or  wager  of  law  shall  be 
admitted  or  allowed. 

IX  And  be  it  also  enacted  by  the  authority  aforesaid 
That  no  popish  recusant  convict  nor  any  having  a  wife  being 
a  popish  recusant  convict  shall  at  any  time  after  the  end  of 
this  session   of  parliament  or  any  popish  recusant  hereafter 
to  be  convict  or  having  a  wife  which  hereafter  shall   be   a 
popish  recusant  convict  at  any  time  after  his  or  her  conviction 
shall  exercise  any  public  office  or  charge  in  the  Commonwealth 
but  shall  be  utterly  disabled  to  exercise  the  same  by  himself  or 
by  his  deputy  except  such  husband  himself  and  his  children 
which  shall  be  above  the  age  of  nine  years  abiding  with  him 
and  his  servants  in  household  shall  once  every  month  at  the 
least  not  having  any  reasonable  excuse  to  the  contrary  repair 
to  some  church  or  chapel  usual  for  divine  service  and  there 
hear  divine  service  and  the  said  husband  and  such  his  chil- 
dren and  servants  as  are  of  meet  age  receive  the  sacrament 
of  the  Lord's  Supper  at  such  times  as  are  limited  by  the  laws 
of  this  realm  and  do  bring  up  his  said  children  in  true  religion. 

X  And  be  it  also  enacted  by  the  authority  aforesaid  that 
every  married  woman  being  or  that  shall  be  a  popish  recusant 
convicted  (her  husband  not  standing  convicted  of  popish  re- 
cusancy) which  shall  not  conform  herself  and  remain  conformed 
but  shall  forbear  to  repair  to  some  church  or  usual  place  of 
common  prayer  and  there  to  hear  divine  service  and  sermon  if 
any  then  be  and  within  the  said  year  receive  the  said  sacra- 
ment of  the  Lords  Supper  according  to  the  laws  of  this  realm 
by  the  space  of  one  whole  year  next  after  the  death  of  her  said 
husband  shall  forfeit  and  lose  to  the  Kings  majesty  his  heirs 
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;unl  racOMBOn  tin-  i.ssur.s  ;m<l  profits  of  two  parts  of  her  jointure 
and  two  parts  of  ln-r  ilnwi-r  in  three  parts  to  be  divided  during 
her  lit«>  of  or  out  of  any  of  the  lands  tenements  or  hereditaments 
which  air  or  were  her  said  husband's  and  also  be  disabled  to  be 
iix  and  administratrix  of  her  said  husband  and  to  have 
or  demand  any  part  or  portion  of  her  said  late  husband's  goods 
or  chattels  by  any  law  custom  or  usage  whatsoever. 

X  L  And  be  it  further  enacted  by  the  authority  aforesaid 
that  every  popish  recusant  which  is  or  shall  be  convicted  of 
popi>h  recusancy  shall  stand  and  be  reputed  to  all  intents  and 
purposes  disabled  as  a  person  lawfully  and  duly  excommuni- 
cated and  as  if  he  or  she  had  been  so  denounced  and  excom- 
municated according  to  the  laws  of  this  realm  until  he  or  she 
so  disabled  shall  conform  him  and  herself  and  come  to  church 
and  hear  divine  service  and  receive  the  sacrament  of  the  Lords 
Supper  according  to  the  laws  of  this  realm  and  also  take  the 
oath  appointed  and  prescribed  in  one  other  act  made  this  pre- 
sent session  of  parliament  intituled  "An  act  for  the  better 
discovering  and  repressing  of  popish  recusants l "  and  that 
every  person  and  persons  sued  or  to  be  sued  by  such  person  so 
doubled  shall  and  may  plead  the  same  in  disabling  of  such 
plaintiff  as  if  he  or  she  were  excommunicated  by  sentence  in 
the  ecclesiastical  court. 

I 1 1  Provided   nevertheless   That   it   shall   and   may  be 
lawful  for  any  such  person  so  disabled  for  and  notwithstanding 
any  thing  in  this  law  contained  to  sue  or  prosecute  any  ac- 
tion or  suit  for  or  concerning  only  such  of  his  or  her  lands 
tenements  leases  rents  annuities  and  hereditaments  or  for  the 

and  profits  thereof  which  are  not  to  be  seized  or  taken 
into  the  Kings  hands  his  heirs  or  successors  by  force  of  any 
law  for  or  concerning  his  or  her  recusancy  or  any  part  thereof. 

XIII  And   for   that   popish   recusants   are    not    usually 
married  nor  their  children   christened  nor  themselves  buried 
according  to  the  law  of  the  church  of  England  but  the  same  are 
done  superstitiously  by  popish  persons  in  secret  whereby  the 
days  of  their  marriages  births  and  burials  cannot  be  certainly 
known   be   it   further   enacted   by   authority  of  this   present 
parliament  that  every  man  being  or  which  shall  be  a  popish 

.ut  convicted  and  who  shall  be  hereafter  married  other- 
wise than  in  some  open  church  or  chapel  and  otherwise  than 
according  to  the  orders  of  the  church  of  England  by  a  minister 
law  tally  authorised  shall  be  utterly  disabled  and  excluded  to 
have  any  estate  of  freehold  into  any  the  lands  tenements  and 
hereditaments  of  his  wife  as  tenant  by  the  courtesy  of  England 


1  See  antf,  p.  316. 
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And  that  every  woman  being  or  which  shall  be  a  popish 
recusant  convicted  and  who  shall  be  hereafter  married  in  other 
form  than  as  aforesaid  shall  be  utterly  excluded  and  disabled 
not  only  to  claim  any  dower  of  the  inheritance  of  her  husband 
whereof  she  may  be  endowable  or  any  jointure  of  the  lands  and 
hereditaments  of  her  husband  or  any  of  his  ancestors  but  also 
of  her  widows  estate  and  frankbank  in  any  customary  lands 
whereof  her  husband  died  seized  and  likewise  be  disabled  and 
excluded  to  have  or  enjoy  any  part  or  portion  of  the  goods  of 
her  said  husband  by  virtue  of  any  custom  of  any  county  city 
or  place  where  the  same  shall  lie  or  be  and  if  any  such  man 
shall  be  married  with  any  woman  contrary  to  the  intent  and 
true  meaning  of  this  act  which  woman  hath  or  shall  have  no 
lands  tenements  or  hereditaments  whereof  he  may  be  entituled 
to  be  tenant  by  the  courtesy  that  such  man  so  marrying  as 
aforesaid  shall  forfeit  and  lose  one  hundred  pounds  the  one 
half  thereof  to  be  to  the  Kings  Majesty  his  heirs  and  successors 
and  the  other  moiety  to  such  person  or  persons  as  shall  sue  for 
the  same  by  action  of  debt  bill  plaint  or  information  in  any  of 
the  Kings  Majesty s  courts  of  record  wherein  no  essoin  protec- 
tion or  wager  of  law  shall  be  admitted  or  allowed. 

XIV  And  that  every  popish  recusant  which  shall  hereafter 
have  any  child  born  shall  within  one  month  next  after  the  birth 
thereof  cause  the  same  child  to  be  baptised  by  a  lawful  minis- 
ter according  to  the  laws  of  this  realm  in  the  open  church  of 
the  same  parish  where  the  child  shall  be  born  or  in  some  other 
church  near  adjoining  or  chapel  where  baptism  is  usually  ad- 
ministred  or  if  by  infirmity  of  the  child  it  cannot  be  brought 
to  such  place  then  the  same  shall  within  the  time  aforesaid  be 
baptised  by  the  lawful  minister  of  any  of  the  said  parishes  or 
places    aforesaid    upon   pain   that  the  father  of  such  child  if 
he  be  living  by  the  space  of  one  month  next  after  the  birth 
of  such  child  or  if  he  be  dead  within  the  said  month  then  the 
mother  of  such  child  shall  for  every  such  offence  forfeit  one 
hundred  pounds  of  lawful  money  of  England  one  third  part 
whereof  to  be  to  the  Kings  Majesty  his  heirs  and  successors 
one  other  third  part  to  the  informer  or  him  that  will  sue  for 
the  same  and  the  other  third  part  to  the  poor  of  the  said  parish 
to  be  recovered  by  action  of  debt  bill  plaint  or  information  in 
any  of  the  Kings  Majesty's  courts  of  record  wherein  no  essoin 
protection  or  wager  of  law  shall  be  admitted  or  allowed. 

XV  And  if  any  popish  recusant  man  or  woman  not  being 
excommunicate  shall  be  buried  in  any  place  other  than  in  the 
church  or  church  yard  or  not  according   to  the  ecclesiastical 
laws  of   this   realm  that  the   executors  or  administrators  of 
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every  such  person  so  l>uried  knowing  the  same  or  the  party  that 
h  him  to  IM-  so  buried  shall  forfeit  the  sum  of  twenty 
pounds  tin-  on*'  third  part  whereof  shall  be  to  our  sovereign 
lird  the  Kin;,'  the  other  third  part  to  the  informer  or  him  or 
tht -i n  that  will  sue  for  the  same  and  the  other  third  part  to  the 
poor  of  tin-  ]•  n  isli  where  such  person  died  to  be  recovered  by 
action  of  debt  bill  plaint  or  information  in  any  of  the  Kings 
M  i  j>  sty's  courts  of  record  wherein  no  essoin  protection  or  wager 
of  law  shall  l>e  admitted  or  allowed. 

XVI  And  be  it  further  enacted  by  this  present  parlia- 
ment, That  if  the  children  of  any  subject  within  this  realm 
(the  .said  children  not  being  soldiers  mariners  merchants  or 
their  apprentices  or  factors)  to  prevent  their  good  education  in 
Knicland  or  for  any  other  cause  shall  hereafter  be  sent  or  go 
beyond  seas  without  license  of  the  Kings  Majesty  or  six  of  his 
honourable  privy  council  (whereof  the  principal  secretary  to  be 
one)  under  their  hands  and  seals:  That  then  all  and  every 
such  child  and  children  so  sent  or  which  shall  so  go  beyond  the 
seas  shall  take  no  benefit  by  any  gift  conveyance  descent  de- 
vise or  otherwise  of  or  to  any  lands  tenements  hereditaments 
leases  goods  or  chattels  until  he  or  they  being  of  the  age  of 
eighteen  years  or  above  take  the  oath  mentioned  in  an  act 
of  parliament  made  this  present  session  intituled  "An  act  for 
the  better  discovering  and  repressing  of  popish  recusants l "  before 
some  justice  of  peace  of  the  county  liberty  or  limit  where  such 
parents  of  such  children  as  shall  be  so  sent  did  or  shall  inhabit 
or  dwell  and  that  in  the  meantime  the  next  of  his  or  her  kin 
which  shall  be  no  popish  recusant  shall  have  and  enjoy  the 
said  lands  tenements  hereditaments  leases  goods  and  chattels 
so  given  conveyed  descended  or  devised  until  such  time  as  the 
person  so  sent  or  gone  beyond  the  seas  shall  conform  him  or 
herself  and  take  the  aforesaid  oath  and  receive  the  sacrament 
of  the  Lords  supper  and  after  such  oath  taken  and  conform- 
ing of  himself  and  receiving  the  sacrament  of  the  supper  of  the 
Lord  he  or  they  which  have  so  received  the  profits  of  the  said 
lands  tenements  hereditaments  goods  and  chattels  or  any  of 
thrm  shall  make  account  of  the  profits  so  received  and  in  rea- 
sonable time  make  payment  thereof  and  restore  the  value  of 
the  said  goods  to  such  person  as  shall  so  conform  him  or  her- 
self as  aforesaid  and  that  all  such  persons  as  shall  send  the 
said  child  or  children  over  seas  without  licence  as  aforesaid 
(unless  the  said  child  or  children  be  merchants  or  their  appren- 
tices or  factors  mariners  or  soldiers)  shall  forfeit  one  hundred 
pounds  to  be  divided  had  and  recovered  in  three  equal  parts 
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whereof  the  one  third  part  shall  be  to  the  King  his  heirs  and 
successors  the  other  third  part  to  such  as  shall  sue  for  the 
same  and  the  other  third  part  to  the  poor  of  such  parish  where 
such  offender  doth  inhabit  or  remain  by  action  of  debt  bill 
plaint  or  information  in  any  the  Kings  majesty s  courts  of 
record  wherein  no  essoin  protection  or  wager  of  law  shall  be 
admitted  or  allowed. 

XVII  And  for  that  many  subjects  of  this  realm  being 
neither  merchants  nor  their  factors  nor  apprentices  soldiers 
nor  mariners  are  of  late  gone  beyond  the  seas  without  licence 
and  are  not  as   yet   returned   be   it  further   enacted   by  the 
authority  of  this  present  parliament  That  if  any  of  the  said 
persons  so  go  beyond  the  seas  without  licence  which  are  not 
yet   returned   shall   not  within   six   months  next  after  their 
return  into  this  realm  then  being  of  the  age  of  eighteen  years 
or  more  take  the  oath  above  specified  before  some  justice  of 
peace  of  the  county  liberty  or  limit  where  such  person  shall 
inhabit   or   remain  that  then  every  such  offender  shall   take 
no  benefit  by  any  gift  conveyance  descent  devise  or  otherwise 
of  or  to  any  lands  tenements  or  hereditaments  goods  or  chat- 
tels until  he  or  they  being  of  the  said  age  of  eighteen  years  or 
above  take  the  said  oath  and  that  likewise  in  the  meantime 
the  next  of  kin  to  the  person  so  offending  which  shall  be  no 
popish  recusant  shall  have  and  enjoy  the  said  lands  tenements 
hereditaments  goods  and  chattels  so  given  conveyed  descended 
or  devised  until  such  time  as  the  person  so  offending  shall  con- 
form himself  and  take  the  aforesaid  oath  and  receive  the  said 
sacrament   of   the    Lords   supper   and   after  such  conforming 
taking  the  said  oath  and  receiving  of  the  said  sacrament  he  or 
they  that  shall  have  so  received  the  profits  of  the  said  landa 
tenements  hereditaments  goods  and  chattels  shall  make  account 
of  the  profits  so  received  and  in  reasonable  time  make  payjaent 
thereof  and  of  the  value  of  such  goods  and  chattels  to  such 
person  as  shall  so  conform  him  or  herself  as  aforesaid. 

XVIII  And  be  it  further  enacted  by  the  authority  of 
this  present  parliament  That  every  person  or  persons  that  is 
or  shall  be  a  popish  recusant  convict  during  the  time  that  he 
shall  be  or  remain  a  recusant  shall  from  and  after  the  end  of 
this  present  session  of  parliament  be  utterly  disabled  to  pre- 
sent to  any  benefice  with  cure  or  without  cure  prebend  or  any 
other  ecclesiastical  living  or  to  collate  or  nominate  to  any  free 
school  hospital  or  donative  whatsoever  and  from  the  beginning 
of  this  present  session  of  parliament  shall  likewise  be  disabled 
to  grant  any  avoidance  to  any  benefice  prebend  or  other  eccle- 
siastical liviiicr. 
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XIX  A  ml  that  the  chancellor  and  scholars  of  the   uni- 
v»-r>ity  of  Oxford  so  often  as  any  of  them  shall  be  void  shall 

;  in-  ]>n-si>iitation  nomination  collation  and  donation  of  and 
iv  such  benefice  prebend  or  ecclesiastical  living  school 
hospital  and  donative  set  lying  and  being  in  the  counties  of 
Oxford,  K»-nt,  .Middlesex,  Sussex,  Surrey,  Hampshire,  Berk- 
shirr,  Pmekin^hamshire,  Gloucestershire,  Worcestershire,  Staf- 
fordshire, Warwickshire,  Wiltshire,  Somersetshire,  Devon- 
shire. Cornwall,  Dorsetshire,  Herefordshire,  Northamptonshire, 
Pembrokeshire,  Caermarthenshire,  Brecknockshire,  Monmouth- 
shire, Cardiganshire,  Montgomeryshire  the  city  of  London  and 
in  every  city  and  town  being  a  county  of  itself  lying  and  being 
within  any  of  the  limits  or  precincts  of  any  of  the  counties 
aforesaid  or  in  or  within  any  of  them  as  shall  happen  to  be 
void  during  such  time  as  the  patron  thereof  shall  be  and 
remain  a  recusant  convict  as  aforesaid. 

XX  And  that  the  Chancellor  and  Scholars  of  the  uni- 
versity of  Cambridge  shall  have  the  presentation  nomination 
collation  and  donation  of  and  to  every  such  benefice  prebend  or 
ecclesiastical  living  school  hospital  and  donative  set  lying  and 
being  in  the  counties  of  Essex,  Hertfordshire,   Bedfordshire, 
Cambridgeshire,  Huntingdonshire,  Suffolk,  Norfolk,  Lincolnshire, 
Rutlandshire,     Leicestershire,     Derbyshire,     Nottinghamshire, 
Shropshire,    Cheshire,    Lancashire,  Yorkshire,    the    county  of 
Durham,  Northumberland,  Cumberland,  Westmoreland,  Rad- 
norshire, Denbighshire,  Flintshire,  Carnarvonshire,  Anglesey- 
shire,  Merionethshire,  Glamorganshire,  and  in  every  city  and 
town  being  a  county  of  itself  lying  within  any  of  the  limits  or 
precincts  of  any  of  the  counties  last  before  mentioned  or  in  or 
within  any  of  them  as  shall  happen  to  be  void  during  such  time 
as  the  patron  thereof  shall  be  and  remain  a  recusant  convict  as 
aforesaid. 

XXI  Provided  that  neither  of  the  said  Chancellors  and 
Scholars  of  either  of  the  said  universities  shall  present  or  nomi- 
nate to  any  benefice  with  cure  prebend  or  other  ecclesiastical 
living  any  such  person  as  shall  then  have  any  other  benefice 
with  cure  of  souls  and  if  any  such  presentation  or  nomination 
shall  be  had  or  made  of  any  such  person  so  beneficed  the  said 
presentation  or  nomination  shall  be  utterly  void  anything  in 
this  Act  to  the  contrary  notwithstanding. 

XXII  Moreover    because    recusants    convict     are     not 
thought  meet  to  be  executors  or  administrators  to  any  person 
or  persons  whatsoever  nor  to  have  the  education  of  their  own 
children  much  less  of  the  children  of  any  other  of  the  Kings 
subjects  nor  to  have   the   marriage  of   them   be   it  therefore 
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enacted  by  the  authority  aforesaid  That  such  recusants  con- 
victed or  which  shall  be  convicted  at  the  time  of  the  death 
of  any  testator  or  at  the  time  of  the  granting  of  any  adminis- 
tration shall  be  disabled  to  be  executor  or  administrator  by 
force  of  any  testament  hereafter  to  be  made  or  letters  of  admi- 
nistration hereafter  to  be  granted  nor  shall  have  the  custody 
of  any  child  as  guardian  in  chivalry  guardian  in  socage  or 
guardian  in  nurture  of  any  lands  tenements  or  hereditaments 
being  freehold  or  copyhold  but  shall  be  adjudged  disabled  to 
have  any  such  wardship  or  custody  of  any  such  child  or  of  their 
lands  tenements  or  hereditaments  being  freehold  or  copyhold  as 
aforesaid. 

XXIII  And   that   for    the   better    education    and    pre- 
servation of  the  said  children  and  of  their  estates  the  next 
of  the  kin  to  such  child  or  children  to  whom  the  said  lands 
tenements  or  hereditaments  of  such  child  or  children  cannot 
lawfully  descend  who  shall  usually  resort  to  some  church  or 
chapel  and  there  hear  divine  service  and  receive  the  holy  sacra- 
ment of  the  Lords  supper  thrice  in  the  year  next  before  ac- 
cording to  the  laws  of  this  realm  shall  have  the  custody  and 
education  of  the  same  child  and  of  his  said  lands  and  tene- 
ments being  holden  in  knights  service  until  the  full  age  of  the 
said  ward  of  one  and  twenty  years  and  of  his  said  lands  tene- 
ments and  hereditaments  being  holden  in  socage  as  a  guardian 
in   socage   and   of  the    said   lands   tenements    and    heredita- 
ments holden  by  copy  of  court  roll   of   any  manor    so   long 
as  the  custom  of  the  said  manor  shall  permit  and  allow  the 
same  and  in  every  of  the  said  cases  shall   yield  an  account 
of  the   profits   thereof   to   the   said   ward   as   the  case   shall 
require. 

XXIV  And  that  if  at  any  time  hereafter  any   of  the 
wards  of  the  Kings  Majesty  or  of  any  other  shall  be  granted  or 
sold  to  any  popish  recusant  convict  such  grant  or  sale  shall  be 
utterly  void  and  of  none  effect. 

XXV  And  be  it  further  enacted  by  the   authority  of 
this  present  parliament  That  no  person  or  persons  shall  bring 
from  beyond  the  seas  nor  shall  print  sell  or  buy  any  popish 
primers  ladies  psalters  manuals  rosaries  popish  catechisms  mis- 
sals  breviaries  portals  legends  and  lives  of  saints  containing 
superstitious  matter  printed  or  written  in  any  language  what- 
soever nor  any  other  superstitious  books  printed  or  written  in 
the  English  tongue  upon  pain  of  forfeiture  of  forty  shillings  for 
every  such  book  one  third  part  thereof  to  be  to  the  Kings  Ma- 
jesty his  heirs  and  successors  one  other  third  part  to  him  thab 
will  sue  for  the  same  and  the  other  third  part  to  the  poor  of 
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tin-  parish  win-re  such  lx)ok  or  books  shall  be  found  to  be  re- 
covnvd  liv  net  ion  of  debt  bill  plaint  or  information  in  any  of 
tin-  Kin^  .M.ij.stys  courts  of  record  wherein  no  essoin  protec- 
tion or  wager  of  law  shall  be  admitted  or  allowed  and  the  said 
bo  1  >o  burned. 

XXVI  And  that  it  shall  be  lawful  for  any  two  justices 
of  peace  within  the  limits  of  their  jurisdiction  or  authority 
and  to  all  mayors  bailiffs  and  chief  officers  of  cities  and  towns 
corporate  in  their  liberties  from  time  to  time  to  search  the 
houses  and  lodgings  of  every  popish  recusant   convict   or   of 
every  person  whose  wife  is  or  shall  be  a  popish  recusant  con- 
vict for  popish  books  and  relicks  of  popery  and  that  if  any 
altar  pix   beads   pictures   or  such-like  popish  relicks  or  any 
popish  book  or  books  shall  be  found  in  their  or  any  of  their 
custody  as  in  the  opinion  of  the  said  justices  mayor  bailiff  or 
chief  officer  as  aforesaid  shall  be  thought   unmeet   for   such 
recusant  as  aforesaid  to  have  or  use  the  same  shall  be  presently 
defaced  and  burnt  if  it  be  meet  to  be  burned  and  if  it  be 
a  crucifix  or  other  relick  of  any  price  the  same  to  be  defaced 
at  the  general  quarter  sessions  of  the  peace  in  the  county  where 
the  same  shall  be  found  and  the  same  so  defaced  to  be  restored 
to  the  owner  again. 

XXVII  And  be  it  also  enacted  by  the  authority  afore- 
said  That  all  such  armour  gunpowder  and  munition  of  whatso- 
ever kinds  as  any  popish  recusant  convict  within  this  realm  of 
England  hath  or  shall  have  in  his  house  or  houses  or  elsewhere 
or  in  the  hands  or  possession  of  any  other  at  his  or  their  dis- 
position shall  be  taken  from    such  popish  recusants  or  others 
which  have  or  shall  have  the  same  to  the  use  of  such  popish 
recusant  by  warrant  of  four  justices  of  peace  at  their  general 
or  quarter  sessions  to  be  holden  in  the  same  county  where  such 
popish  recusants  shall  be  resident  (other  than  such  necessary 
weapons  as  shall  be  thought  fit  by  the  said  four  justices  of 
peace  to  remain  and  be  allowed  for  the  defence  of  the  person  or 
persons  of  such  recusants  or  for  the  defence  of  his  her  or  their 
house  or  houses)  and  that  the  said  armour  and  munition  so  taken 
shall  bo  kept  and  maintained  at  the  costs  of  such  recusants 
in  such  places  as  the  said  four  justices  of  peace  at  their  said 
sessions  of  the  peace  shall  set  down  and  appoint. 

XXVIII  And   be   it  further    enacted  by  the   authority 
aforesaid  That  if  any  such  recusant  having  or  which  shall  have 
any   such   armour  gunpowder  and  munition  or  any  of  them 
or  if  any  other  person  or  persons  which  shall  have  any  such 
armour  gunpowder  and  munition  or  any  of  them  to  the  use  of 
any  such  recusant  shall  refuse  to  declare  or  manifest  unto  the 
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said  justices  of  the  peace  or  any  of  them  what  armour  he  she 
or  they  have  or  shall  have  or  shall  let  hinder  or  disturb  the 
delivery  thereof  to  any  of  the  said  justices  or  to  any  other  per- 
son or  persons  authorized  by  their  warrant  to  take  and  seize 
the  same  then  every  such  person  so  offending  contrary  to  this 
statute  in  this  behalf  shall  forfeit  and  lose  to  the  Kings  Ma- 
jesty his  heirs  and  successors  his  and  their  said  armour  gun- 
powder and  munition  and  shall  also  be  imprisoned  by  warrant 
of  or  from  any  justices  of  peace  of  such  county  by  the  space  of 
three  months  without  bail  or  mainprize. 

XXIX  And  yet  nevertheless  be  it  enacted   by  the   au- 
thority aforesaid  That  notwithstanding   the   taking   away   of 
such  armour  gunpowder  and  munition  the  said  popish  recusant 
shall  and  may  be  charged  with  the  maintaining  of  the  same 
and  with  the  buying  providing  and  maintaining  of  horse  and 
other  armour  and  munition  in  such  sort  as  other  his  Majesty's 
subjects  from  time  to  time  shall  be  appointed  and  commanded 
according  to  their  several  abilities  and  qualities  and  that  the 
said  armour  and  munition  at  the  charge  of  such  popish  recu- 
sants for  them  and  as  their  own  provision  of  armour  and  muni- 
tion shall  be  shewed  at  every  muster  shew  or  use  of  armour  to 
be  had  or  made  within  the  said  county. 

XXX  Provided  always  That  neither  this  Act   nor   any 
thing  therein  contained  shall  extend  to  take  away  or  abridge 
the  authority  or  jurisdiction  of  the  ecclesiastical  censures  for 
any  cause  or  matter  but  that  the  commissioners  of  his  Majesty 
his  heirs  and  successors  in  causes  ecclesiastical  for  the  time 
being  archbishops  bishops  and  other  ecclesiastical  judges  may 
do  and  proceed  as  before  the  making  of  this  Act  they  lawfully 
did  or  might  have  done  any  thing  in  this  Act  to  the  contrary 
in  any  wise  notwithstanding. 

Of  course  it  is  said  that  the  recent  conduct  of  the  Catholics 
in  connection  with  the  Gunpowder  Plot  justified  these  severe 
measures,  but  looking  at  the  conduct  of  the  Catholics  at  the 
time  of  the  Armada  it  was  hard  to  place  all  those  who  seem 
to  have  been  the  majority,  who  were  Englishmen  first  and 
Catholics  afterwards,  beyond  the  pale  of  the  law  and  to  sub- 
ject them  to  almost  complete  forfeiture  of  civil  rights  on 
account  of  the  acts  of  a  few  fanatics. 

Only  one  other  Statute  of  James  I.  need  be  noticed;  in  the 
Parliament  of  1609  an  act  7  Jac.  I.  c.  6  was  passed  for 
"administring  of  the  oath  of  allegiance  and  reformation 
of  married  women  recusants."  After  reciting  the  Act  3  Jac. 
I.  c.  41  it  states  that  "the  oath  therein  prescribed  such  as  are 
1  See  ante,  p.  316. 


James  I. 


•  d  with  Popish  superstition  do  oppugn  with  many  false 
and  unsound  arguments  the  just  defence  whereof  your  Ma- 
jesty hath  heretofore  undertaken  and  worthily  performed  to  the 
great  contentment  of  all  your  loving  subjects  notwithstanding 
the  gainsayings  of  contentious  adversaries"  and  enacts  that 
c\i  TV  person  over  eighteen  shall  take  the  oath  and  specifies 
the  persons  before  whom  the  different  classes  of  persons  are 
to  be  sworn.  It  fixes  a  time  within  which  the  oath  is  to  be 
taken,  specifies  the  persons  who  may  tender  it  and  enacts  that 
every  one  who  refuses  to  take  it  when  duly  tendered  is  guilty 
of  a  praemunire  and  disabled  to  bear  any  office  or  to  practise 
the  Law,  Medicine  or  any  liberal  Science.  The  Act  adds  that 
any  married  woman  who  is  a  recusant  from  not  attending 
Church  and  who  refuses  to  receive  the  Sacrament  of  the 
Lord's  Supper  is  to  be  imprisoned  until  she  does  so  unless  her 
husband  will  pay  £10  a  month. 

This  Act,  which  is  conceived  in  a  tyrannical  spirit  worthy 
of  the  worst  days  of  Henry  VIII. ,  is  couched  in  language 
more  servile  than  that  in  which  English  Statutes  are  usu- 
ally written.  The  enacting  part  states  that  "Your  Loyal  Sub- 
jects prostrate  themselves  at  your  Majesty's  feet  beseeching 
your  Majesty  that  the  same  oath  may  be  administered  to  all 
your  subjects."  It  is  the  last  of  the  statutes  of  the  reign 
relating  to  treason.  It  was  passed  in  the  year  1 609 :  twenty 
years  later  the  language  of  the  Commons  in  their  dealings  with 
the  Crown  had  undergone  a  remarkable  change. 

The  trials  for  treason  given  in  the  State  Trials  during  James 
I.'s  reign  are  those  of  Sir  Walter  Raleigh  and  others  for  the 
plots  known  as  the  Main,  the  Bye  and  the  Surprising  Treason, 
the  trials  in  connection  with  the  Gunpowder  Plot  and  the 
cases  of  Peacham,  Owen,  and  Williams.  As  will  be  seen  from 
these  cases  the  constructive  extensions  of  the  Law  of  Treason 
laid  down  in  the  last  reijm  were  enforced  and  acted  on  in  this. 


The  Main,  the  Bye  and  the  Surprising  Treason. 

There  is  a  good  deal  of  obscurity  about  these  plots,  indeed 
many  writers  assert  that  they  had  no  real  existence.  It  is  said 
that  the  Main  was  a  plot  between  Lord  Cobham  and  Raleigh 
whereby  the  Spaniards  were  to  have  been  invited  to  invade  the 
country  and  to  land  at  Milford  Haven,  that  the  King  of  Spain 
was  to  find  money  to  raise  a  rebellion  and  that  Arabella  Stuart 
was  to  be  placed  on  the  throne  as  Queen.  Except  that  she  was 
a  younger  branch,  Arabella  was  the  same  degree  of  descent  from 
Henry  VII.  as  James,  and  she  had  the  additional  advantage  of 
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being  born  in  the  realm, 
following  table : 


Her  position  will  be  seen  from  the 
Henry  VII. 


James  IV.  (1)  =  Margaret  =  (2)  Earl  of  Angus.         Mary  =  Duke  of  Suffolk. 


James  V.  =  Mary  of 
Guise. 


Margaret  =  Matthew  Earl 
of  Lennox. 


Mary  Stuart  =  Darnley. 
Queen  of  Scots  I 

James  I. 


Frances  =  Marquis  of 
|      Dorset. 

i ' 

Charles 

Duke  of  Lennox.   Catherine  =  Ed.Seymour. 
Grey      | 
Lord  Beauchamp. 

Arabella  =  William  Seymour. 
Stuart 

It  will  thus  be  seen  that  she  herself  represented  the  elder 
branch  of  the  Tudors  and  by  marriage  united  it  with  the  younger 
branch,  so  that  her  title  to  the  throne  was  one  not  to  be  lightly 
set  aside. 

The  Bye  was  said  to  be  a  conspiracy  of  the  Catholic  priests 
and  its  object  was  also  to  put  Arabella  Stuart  on  the  throne 
and  to  obtain  toleration  for  the  Catholics.  The  Catholics 
had  hoped  that  at  James'  accession  they  would  have  been 
allowed  toleration  if  not  something  more,  and  were  so  bitterly 
disappointed  at  finding  that  this  was  not  to  be  the  case,  that 
the  harsh  laws  were  still  to  be  harshly  carried  out,  that  they 
once  more  lapsed  into  treason  and  formed  a  plot  against  James. 
On  the  trials  of  the  conspirators  the  Crown  lawyers  ingeni- 
ously mixed  up  these  two  plots  the  Bye  and  the  Main,  which  as 
both  had  something  in  common  they  were  easily  able  to  do. 

The  Surprising  treason  was  a  third  plan  by  which  James 
was  to  be  carried  off  and  not  liberated  until  he  had  promised 
toleration  at  least.  In  estimating  the  guilt  of  the  different  con- 
spirators it  is  important  to  keep  each  of  the  plots  distinct,  but 
this  from  the  course  the  Crown  took  it  is  often  impossible  to 
do.  Some  writers  say  that  no  plot  actually  existed ;  that 
Raleigh  had  taken  part  against  Essex;  that  James  therefore 
desired  to  get  rid  of  him  and  that  Cecil  was  also  desirous  of 
being  true  to  the  family  policy  and  getting  rid  of  any  possible 
rival.  Lords  Cobham  and  Gray,  Sir  Walter  Raleigh,  Sir  Griffin 
Markham,  Sir  Edward  Parham,  George  Brooke,  Bartholomew 
Brookesby,  Anthony  Coply  and  two  priests  William  Watson  and 
William  Clark  were  arrested  for  treason.  They  all  underwent 
an  examination,  and  it  should  be  noted  that  it  does  not  appear 
that  torture  was  actually  used  although  perhaps  an  intimation 
was  given  that  if  the  prisoners  did  not  state  what  was  required 
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from  thorn  it  would  be.  Lord  Cobham,  it  was  thought,  con- 
fessed 1'iiouLjh  to  bring  all  to  the  scaffold,  but  Cobham  confessed 
and  retracted,  then  affirmed  his  confession,  then  retracted  again. 
He  was  tried  before  the  Lord  High  Steward's  Court,  the  Chan- 
id  lor  Lord  Ellesmere  sitting  as  Lord  High  Steward.  Cobham 
iiitcinl.  (1  to  have  pleaded  guilty,  but  at  the  last  moment  changed 
his  mind  and  pleaded  not  guilty.  He  exclaimed  furiously 
against  Raleigh  and  his  own  brother  Brooke,  alleging  he  was 
an  incompetent  witness  and  not  worthy  of  belief.  He  admitted 
he  had  entertained  some  such  ideas  as  those  with  which  he  was 
charged  but  denied  that  he  had  ever  intended  to  put  them 
into  effect.  He  ended  by  accusing  all  his  friends  and  excusing 
himself,  but  the  Lords  convicted  him  and  he  was  sentenced  to  die. 
Lord  Gray's  turn  came  next  and  although  he  defended  himself 
well  yet  on  the  confessions  of  Brooke  and  Markham  he  was  con- 
victed. All  the  other  conspirators  with  the  exception  of  Raleigh 
were  then  put  on  their  trial  before  a  special  Commission1. 

The  Commissioners  were  the  Earls  of  Suffolk  and  Devonshire, 
the  Lords  Howard,  Cecil,  and  Wotton,  Sir  John  Stanhope, 
the  Lord  Chief  Justice  Popham,  Anderson  the  Lord  Chief 
Justice  of  the  Common  Pleas,  Justices  Gaudy,  Walmesley,  and 
Warburton,  and  Sir  William  Wall.  On  Tuesday  the  15  March 
1603,  Brooke,  Sir  Griffin  Markham,  Bartholomew  Brookesby, 
Anthony  Coply,  William  Watson  a  priest,  William  Clark  a 
priest,  and  Sir  Edward  Parliam,  were  arraigned  at  Winchester 
on  a  charge  of  treason. 

The  indictment  charged  that  they  consulted  with  Lord  Gray 
and  others  to  surprise  the  King  and  the  young  prince  at 
Greenwich,  to  carry  them  to  the  Tower,  to  slaughter  the  guards, 
seize  the  treasures  and  jewels  in  the  Tower,  remove  the  Lord 
Chancellor,  Cecil,  and  Popham,  make  Mr  Watson  Chancellor, 
Brooke  Lord  treasurer,  Purham  secretary,  Gray  Lord  marshal 
or  master  of  the  horse.  If  they  did  not  seize  the  Tower  they 
would  take  the  King  to  Dover  and  keep  him  prisoner  till  he 
agreed  with  their  demands,  which  were  (1)  a  general  pardon 
of  all  these  purposes  against  the  King  and  Prince,  (2)  toleration 
in  religion,  equality  of  all  counsellors  papists  and  protestants, 
(3)  removal  of  the  above  mentioned  counsellors  and  others. 
That  to  carry  out  their  treason  Watson  had  written  an  oath 
that  the  conspirators  were  to  take  to  the  effect  that  the  King's 
person  should  be  preserved,  the  Catholic  religion  advanced,  and 
all  secrets  that  should  be  revealed  to  the  confederates  concealed, 
that  all  should  be  done  in  the  King's  name,  that  they  intended 
to  send  for  the  Lord  Mayor  and  aldermen  and  keep  them  pri-  \ 
1  2  State  Trials.  i 
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soners  till  they  delivered  hostages  that  they  would  not  oppose 
their  plans  but  would  furnish  them  with  all  such  necessaries 
as  they  should  require  and  that  Lord  Gray  proposed  to  ask  the 
King  to  let  him  raise  troops  to  relieve  Ostend  intending  to  use 
them  in  the  plot. 

Brooke  declined  to  plead,  urging  that  the  Common  Law 
was  not  the  rule  of  action,  therefore  it  could  not  be  the  judge 
or  ruler  of  actions,  and  he  could  only  be  judged  by  the  King, 
that  neither  the  Commission  nor  the  Common  Law  had  any 
authority  over  him,  because  it  is  a  maxim  of  Law  ejus  esse  con- 
demnare  cujus  est  absolvere,  that  the  Common  Law  could  not 
absolve  him  and  therefore  could  not  condemn  him.  The  At- 
torney-General Coke  wanted  to  answer,  but  was  told  by  the 
Commissioners  "  to  reduce  himself  to  his  own  element." 

Lord  Henry  Howard  also  wanted  to  answer,  but  the  Lord 
Chief  Justice  Popham  said  he  would  do  it,  and  told  Brooke 
that  the  King  by  reason  of  his  many  causes  had  many  under 
him  to  enact  the  law  of  justice,  but  he  kept  in  his  own  hand 
the  key  of  mercy,  either  to  bind  or  loose  the  proceedings  as  in 
his  own  princely  wisdom  he  should  think  tit.  The  Attorney- 
General  addressing  Brooke  said,  "You  professing  yourself  to  be 
learned  cannot  be  ignorant  that  both  your  ancestors  have  been, 
and  you  must  be  liable  and  subject  yourself  to  the  trial  of  the 
Law  of  the  nation  wherein  you  were  born  and  under  which  you 
live  and  ijnorantia  juris  non  excused"  Coke  stated  that  this 
Treason  was  termed  by  the  Lord  Cobham  "The  Bye,"  as  Mr 
George  Brooke  confessed  to  Watson  and  my  Lord  Gray. 
"But,"  said  Brooke,  "Walter  Raleigh  and  I  am  chanced  at  the 
Main."  Coke  thereupon  "gave  a  touch  of  the  treason  of  Lord 
Cobham  and  Raleigh." 

Brooke  then  alleged  that  he  had  received  a  letter  from  the 
King  which  authorized  him  to  act  as  he  did.  He  could  not 
however  produce  the  letter.  Some  of  the  Lords  Commissioners 
said  they  had  asked  the  King  if  he  had  written  such  a  letter 
but  he  denied  having  done  so. 

All  the  prisoners  practically  admitted  the  facts  but  denied 
that  they  were  traitors.  Sir  Edward  Parham  said  all  he  in- 
tended to  do  was  to  deliver  the  king  from  Lord  Gray,  bring  him 
safely  to  the  Tower,  and  for  that  they  expected  to  be  rewarded 
by  some  favour  to  the  Catholics.  The  foreman  of  the  Jury  Sir 
Francis  Davy  having  expressed  some  doubt  in  Parham's  case 
received  admonition  from  the  Bench  in  some  points,  in  the  rest 
he  was  left  to  his  conscience.  The  Jury  found  all  guilty  ex- 
cept Parham  whom  they  acquitted.  Popham  pronounced  on 
those  convicted  the  usual  sentence  in  case  of  treason.  Every- 
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] •  re pared  for  their  execution  at  Winrln-sti-r,  tin- 
Clark  and  Watson  were  actually  executed  on  the  29th 
N»»\  ember  and  Brooke  on  the  1st  December,  Lords  Cobham 
and  Gray  and  Sir  Griilin  Mark  ham  were  to  have  been  executed 
on  tin-  ">th  December  ami  the  warrants  for  the  execution  were 
actually  signed  when  on  the  3rd  December  James  sent  out  a 
warrant  countermanding  the  execution.  The  prisoners  were 
each  taken  to  the  scaffold  and  there  reprieved. 

On  the  17th  November,  1603,  Sir  Walter  Raleigh  was 
plaerd  on  his  trial1  at  Winchester  before  a  special  commission 
consist in<*  of  the  Lord  Chamberlain,  the  Earl  of  Suffolk,  the 
Earl  of  Devon,  Lord  Henry  Howard,  Earl  of  Salisbury,  Lord 
Wotton  of  Morley,  Sir  John  Stanhope,  the  Lord  Chief  Justice 
Popham,  the  Lord  Chief  Justice  of  the  Common  Pleas,  Ander- 
son, Justices  Gawdy  and  Warburton,  and  Sir  William  Wade. 

The  Commission  having  been  read,  Sir  Walter  Raleigh 
was  ordered  to  hold  up  his  hand;  the  clerk  of  the  crown  then 
read  the  Indictment. 

It  charged  Raleigh  with  going  about  and  conspiring 
to  deprive  the  King  of  his  Government,  to  raise  up  sedition 
within  the  realm,  to  alter  the  religion,  bring  in  the  Romish 
superstition,  and  to  procure  foreign  enemies  to  invade  the 
realm.  That  Raleigh  met  Lord  Cobham  and  talked  with 
hi  in  how  to  place  Arabella  Stuart  on  the  throne,  that  they 
agreed  Cobham  should  treat  with  the  Austrian  ambassador, 
and  obtain  from  him  600,000  crowns,  that  Cobham  should  go 
to  the  Archduke  Albert  to  get  his  aid,  and  to  Spain  to  get 
the  Spanish  King's  aid.  That  to  carry  out  this,  Arabella 
Stuart  wrote  three  letters,  one  to  the  Archduke,  one  to  the 
Kin.Lj  of  Spain,  and  the  third  to  the  Duke  of  Savoy;  that  by 
these  letters  Arabella  promised  to  establish  peace  between 
England  and  Spain,  to  tolerate  the  popish  and  Romish  super- 
stition, to  be  ruled  by  them  on  contracting  marriage.  That 
Cobham  should  return  by  Jersey  where  he  would  find  Raleigh 
who  was  prisoner  there  and  take  his  advice  how  to  carry  out  the 
plot.  That  Cobham  told  his  brother  Brooke  all  these  treasons 
and  Brooke  agreed  to  join  in  them.  That  Cobham  and  Brooke 
said  there  would  never  be  a  good  world  in  England  till  the 
Kinu'  a  11. 1  his  cubs  were  taken  away.  That  Raleigh  published 
a  book  against  the  King's  title  to  the  Crown,  which  book 
Cobham  received  from  him,  that  Cobham  gave  the  book  to 
Brooke,  that  Cobham  induced  Brooke  to  incite  Arabella  to  write 
a  letter  and  make  the  said  promises,  that  at  Raleigh's  in- 
stigation Cobham  wrote  to  Aremborg,  and  sent  the  letters  by 
1  2  State  Trials. 
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Master  de  Laurency.  That  Aremberg  promised  by  a  letter  in 
reply  to  pay  the  money.  That  Cobham  promised  Raleigh  and 
Brooke,  that  he  would  deliver  8000  crowns  to  Raleigh  and 
10,000  to  Brooke. 

Raleigh  pleaded  not  guilty.  He  asked  if  he  might  answer 
each  point  particularly.  Popham  replied,  "After  the  King's 
counsel  have  delivered  all  their  evidences,  you  can  answer 
particularly  to  what  you  will." 

Earl  Suffolk  told  the  King's  counsel  to  follow  the  same 
course  they  did  the  other  day.  The  King's  Serjeant  Heales 
then  opened  the  case  for  the  Crown. 

The  plot  was  to  kill  the  King  and  his  Royal  progeny,  and 
to  place  Arabella  Stuart  on  the  throne  ;  he  then  went  through 
the  indictment  saying  the  whole  plot  was  Raleigh's  doing. 
"Cobham  endeavours  to  set  up  a  new  King  or  Governor.  God 
forbid  mine  eyes  should  ever  see  so  unhappy  a  change.  As  for 
the  Lady  Arabella,  she,  upon  my  conscience,  hath  no  more 
title  to  the  Crown  than  I  have,  which,  before  God  I  utterly 
renounce.  Cobham,  a  man  bred  in  England,  hath  no  ex- 
perience abroad;  but  Raleigh  is  a  man  of  great  wit,  mili- 
tary, and  a  swordsman.  Now,  whether  these  things  were  bred 
in  a  hollow  tree,  I  leave  them  to  speak  of  who  can  speak  far 
better  than  myself." 

The  Attorney-General,  Sir  Edward  Coke,  then  addressed 
the  Court.  His  speech  is  a  celebrated  one,  as  it  is  supposed 
to  be  the  most  virulent  that  a  counsel  for  the  Crown  ever  made 
against  a  prisoner.  In  this  light  it  was  alluded  to  by  Law  in 
defending  Warren  Hastings  when  at  the  conclusion  of  Burke's 
diatribe  on  Indian  misgovernment  Law  protested  against  the 
language  used  in  it  towards  the  prisoner,  declaring  that  such 
language  had  "never  been  heard  in  this  place  not  even  in  the 
case  of  Sir  Walter  Raleigh." 

Coke  began  by  saying,  "Whatever  he  should  say  of  great 
persons  he  should  only  repeat  what  others  have  said  of  them." 
His  speech  would  touch  three  points,  Imitation,  Supportation, 
and  Defence.  "Imitation  of  evil  always  exceeds  the  precedent, 
imitation  of  good  always  falls  short."  He  then  went  into  the 
details  of  Markham's  plot,  and  the  Bye,  and  ingeniously  tried 
to  mix  up  the  two,  saying  that  "  these  Treasons  were  like 
Sampson's  foxes  joined  by  their  tails  though  their  heads  were 
severed." 

Raleigh  reminded  the  Jury  that  he  was  not  charged  with 
the  Bye. 

Coke  admitted  this,  but  contrived  carefully  to  mix  up  the 
plot,  and  cited  various  cases  of  treason  to  shew  that  all  treasons 
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were  alike.  He  tln-n  wont  on  to  define  treason,  saying,  "There 
ison  iii  the  heart,  in  the  hand,  in  the  mouth,  in  consum- 
mation, and  compared  it  in  corde  to  the  root  of  the  tree,  in  ore 
to  tin-  l»ud, ///  tinuni  to  the  blossom,  in  consummations  to  the  fruit. 
You  of  the  Jury  then,  the  greatness  of  the  treason  is  to  be  con- 
sidi'ivd  in  these  two  things,  determinatione  finis,  and  electione 
mediorum.  This  treason  excelleth  in  both,  for  it  was  to  destroy 
the  King  and  his  progeny.  These  treasons  are  said  to  be 
criinen  laesae  majestatis  the  firstfruit,  and  may  be  termed 
<•/•////'/>  toctirpondat  regiae  majestatis  et  totius  progeniei  suae. 
I  shall  not  need  my  Lords  to  speak  anything  concerning  the 
King,  nor  of  the  bounty  and  sweetness  of  his  nature,  whose 
thoughts  are  innocent,  whose  words  are  full  of  wisdom  and 
learning,  and  whose  works  are  full  of  honour,  although  it  be  a 
true  saying,  numquam  nimis  quam  satis.  But  to  whom  do  you 
bear  malice]  To  the  children]" 

Raleigh  replied,  "To  whom  speak  you  this]  You  tell  me 
news  I  never  heard  of." 

Coke  continued,  "Oh,  Sir,  do  I]  I  will  prove  you  the 
notoriousest  traitor  that  ever  came  to  the  Bar.  After  you 
had  taken  away  the  King,  you  would  alter  religion,  so  you 
Sir  Walter  Raleigh  have  followed  them  of  the  Bye  in  imitation 
for  I  will  charge  you  with  the  words." 

Raleigh  interim pted,  "Words  cannot  condemn  me,  myinno- 
cency  is  my  defence ;  prove  one  of  the  things  wherewith  you 
have  charged  me  and  I  will  confess  the  whole." 

Coke  continued,  "Nay,  I  will  prove  all;  thou  art  a  monster; 
thou  hast  an  English  face  but  a  Spanish  heart.  Now  you  must 
have  money:  Aremberg  was  no  sooner  in  England  but  Raleigh 
incited  Cobham  to  go  to  him  and  to  deal  with  him  for  money 
to  bestow  on  discontented  persons,  and  raise  a  rebellion  in  the 
Kingdom." 

Raleigh  said,  "Let  me  answer  for  myself." 

Coke  replied,  "Thou  shalt  not." 

Raleigh  rejoined,  "It  concerneth  my  life." 

Popham  then  said,  "Sir  Walter  Raleigh,  Mr  Attorney  is 
but  yet  in  the  general,  but  when  the  King's  Counsel  have 
given  the  evidence  wholly,  you  shall  answer  every  particular." 

The  Attorney-General,  "Oh,  do  I  touch  you]" 

Cecil  said,  "Mr  Attorney,  when  you  have  done  with  the 
general  charge,  do  you  not  mean  to  let  him  answer  every 
particular  ] " 

The  Attorney-General  replied,  "Yes,  when  we  deliver  the 
proofs  to  be  read." 

The  Attorney-General  then  went  into  Cobham's  dealings 
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with  Raleigh,  and  said,  "Would  you  have  deposed  so  good 
a  King  lineally  descended  from  Elizabeth  eldest  daughter  of 
Edward  IV.]  I  think  you  meant  to  make  Arabella  a  titular 
Queen  of  whose  title  I  will  speak  nothing,  since  you  meant 
to  make  her  a  stale,  ah  good  Lady,  you  could  mean  her  no  good." 

Raleigh  said,  "You  tell  me  news  Mr  Attorney/' 

Coke  replied,  "Oh,  Sir,  I  am  the  more  large  because  I 
know  with  whom  I  deal,  for  we  have  to  deal  to  day  with  a 
man  of  wit." 

Raleigh  asked,  "Did  I  ever  speak  with  the  Lady?" 

Coke  said,  "I  will  track  you  out  before  I  have  done." 
He  then  went  on  to  speak  of  Raleigh's  book,  that  Cobham 
was  a  tool  in  Raleigh's  hands.  Raleigh  would  only  talk 
with  Cobham  because  he  said,  "One  witness  could  not  con- 
demn him ;  he  sent  and  told  this  to  Cobham.  Came  this  out  of 
Cobham's  quiver  ]  No  but  out  of  Raleigh's  Machiavelian  and 
devilish  policy.  Now  we  see  the  most  horrible  practice  that 
ever  came  out  of  the  bottomless  pit  of  the  lowest  hell.  Cobham 
entered  on  all  this  treason  at  Raleigh's  instigation,  and  the 
question  is  therefore,  Is  not  Raleigh  the  principal  traitor? 
Cobham  retracted  because  Raleigh  was  so  odious,  he  thought 
he  should  be  questioned  for  his  sake." 

Raleigh  protested  his  innocence. 

Coke  replied,  "You  are  the  absolutest  traitor  that  ever 
was." 

Raleigh  said,  "Your  phrases  will  not  prove  it." 

Coke  continued,  "  Cobham  writes  a  letter  to  my  Lord 
Cecil,  and  doth  will  Mather's  man  to  lay  it  in  a  Spanish  bill, 
and  to  make  as  though  he  found  it  by  chance.  This  was  after 
he  had  intelligence  with  this  viper  that  he  was  false." 

Cecil,  "You  mean  a  letter  intended  for  me.  I  never 
had  it." 

Coke,  "  No  my  Lord,  you  had  it  not.  You,  my  Masters 
of  the  Jury,  respect  not  the  wickedness  and  hatred  of  this  man, 
respect  his  cause.  If  he  be  guilty,  I  know  you  will  have  care 
of  it  for  the  preservation  of  the  King,  the  continuance  of  the 
Gospel  authorized,  and  the  good  of  us  all." 

Raleigh  then  said,  "I  do  not  hear  yet  that  you  have  spoken 
one  word  against  me,  here  is  no  treason  of  mine  done ;  if  my 
Lord  Cobham  be  a  traitor,  what  is  that  to  me  ? " 

Coke  answered,  "  All  that  he  did  was  by  thy  instigation, 
thou  viper,  for  I  thou1  thee,  thou  Traitor." 

Raleigh,   "  It  becometh  not  a  man  of  quality  and  virtue 

1  Shakespeare  is  said  to  allude  to  this  in  Twelfth  Night,  "If  thoii 
thou'st  him  some  thrice  it  shall  not  be  amiss."    See  Act  3,  Scene  2. 
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I  me  BO.     But  I  take  comfort  on  it;   it  is  all  you  can 

Coke,  "  Have  I  angered  you? " 

llal.'iu'li,  "I  have  no  cause  to  be  angry." 

Popham  sanl,  "Sir  Walter  Raleigh,  Mr  Attorney  speaketh 
out  of  the  zeal  of  his  duty  for  the  service  of  the  King,  and  you 
for  your  life ;  be  valiant  on  both  sides." 

Lord  Cobham's  first  examination  was  then  read,  in  which 
he  said  he  had  a  passport  to  go  to  Spain,  intending  to  confer  with 
the  Archduke ;  that  he  hoped  to  get  600,000  crowns  from  the 
"f  S  JIM  in,  and  to  return  by  Jersey;  that  nothing  would  be 
done   till   he  had  seen  Raleigh  as  to  the  distribution  of  th 
money  among  the   English   malcontents.     He  called  Raleigh 
villain  and  traitor,  said  he  would  never  have  entered  on  these 
a  but  at  Raleigh's  instigation,  and  that  Raleigh  woulc 
never  let  him  alone.     This  passage  Coke  made  the  Clerk  of  th 
Crown   read  over  again.     Cobham  mentioned  also  plots  ana 
•us  that  he  and  Raleigh  had  conferred  about,  but  woult 
give  no  details. 

Raleigh  asked  to  see  the  accusation.  "  This,"  he  said,  "  is 
absolutely  all  the  evidence  that  can  be  brought  against  me,  poor 
shifts.  You  gentlemen  of  the  Jury,  I  pray  you  understand  this. 
This  is  that  which  must  either  condemn  me  or  give  me  life, 
which  must  free  me  or  send  my  wife  and  children  to  beg  about 
the  streets.  This  is  what  must  prove  me  a  notorious  traitor  or 
a  true  subject  of  the  king.  Let  me  see  my  accusation  that  1 
may  make  my  answer." 

The  Clerk  of  the  Crown  said :  "  I  read  it  and  showed  you  all 
the  examination." 

Raleigh  then  made  a  speech  denying  all  that  had  been 
alleged  against  him,  and  stating  what  took  place  when  he  was 
examined  before  the  Council.  He  urged  that  the  whole  story 
told  by  the  Crown  was  a  series  of  improbabilities.  Would 
Cobham  be  likely  to  go  on  such  an  errand  1  Would  the  King 
of  Spain  be  likely  to  lend  so  much  money  on  no  security? 
Hr  <l.  nicd  all  knowledge  of  Arabella  Stuart  or  any  design 
with  her. 

Lord  Cobham's  second  examination  was  then  read  which  said 
that  on  Cobham  being  asked  to  sign  his  examination,  he  was 
shown  a  letter  of  Raleigh's,  he  read  it,  and  then  said,  "Oh  villain, 
oh  traitor,  I  will  now  tell  the  whole  truth."  And  he  then  said 
•  I  intended  to  go  to  Flanders  and  Spain  to  get  money, 
and  Raleigh  had  appointed  to  meet  him  in  Jersey  as  to  its  dis- 
trilmtion. 

Popliam  confirmed  tliia  by  saving  that  Cobham  was  very 
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unwilling  to  sign  his  examination,  and  would  not  do  it  until  he 
had  been  sent  for. 

Raleigh  urged  that  his  examination  should  have  been  taken 
down  when  the  answer  was  given,  and  then  signed,  that  if  a 
man  accuse  another  he  should  give  some  details,  it  will  not  do 
to  say  we  talked  of  it,  and  nothing  more. 

Sir  Thomas  Fowler  one  of  the  Jury  asked  was  it  true  that 
Raleigh  wrote  to  Cobham  before  he  was  examined  about  him, 
or  not  1 

Coke  replied:  "Yes." 

Cecil  again  interposed,  gave  his  account  of  Cobham's  exam- 
ination, and  said  Raleigh's  letter  informed  the  Council  of  Cob- 
ham's  dealings  with  Aremberg. 

Coke  then  went  on  to  argue  Raleigh's  guilt  from  what 
Cobham  had  stated,  and  urged  that  Cobham  did  not  speak  in  a 
passion  or  out  of  revenge,  and  added  that  Cobham  said  to 
Brooke,  "You  are  fools,  you  are  on  the  Bye,  Raleigh  and  I 
are  on  the  Main,  we  mean  to  take  away  the  King  and  his 
cubs." 

Raleigh  asked  if  Cobham  had  said  this. 

Popham  replied,  "  It  is  only  used  by  the  Attorney-General 
to  show  that  Cobham  did  not  speak  in  a  passion." 

Raleigh  asked  for  proof  that  Cobham  said  it. 

Coke  went  on  to  contend  that  Raleigh's  defence  came  to 
nothing,  and  told  him  if  he  had  fallen  on  his  knees  at  first  and 
confessed  his  treason,  it  would  have  been  much  better  for  him, 
that  although  Cobham  had  not  signed  his  examination,  it 
being  testified  by  the  Lords  made  it  of  equal  force  as  if  it  had 
been  subscribed.  As  for  the  two  witnesses — 

Raleigh  here  interrupted  saying:  "You  try  me  by  the 
Spanish  Inquisition  if  you  proceed  only  by  circumstance  with- 
out the  witnesses. 

Coke  replied  :  "  This  is  a  treasonable  speech." 

Raleigh  then  urged  that  there  ought  to  be  two  witnesses, 
and  asked  the  Crown  to  produce  their  evidence. 

Popham  replied :  "  You  have  offered  questions  on  divers 
j  Statutes,  all  of  which  mention  two  accusers  in  case  of  indict- 
i  nient.  Yoii  have  deceived  yourself,  for  the  laws  of  the  25th 
Edward  III.  and  5th  Edward  VI.  are  repealed.  It  sufficeth 
now  if  there  be  proofs  made,  either  under  hand,  or  by  testimony 
of  witnesses,  or  by  oaths,  it  needs  not  the  subscription  of  the 
party  so  there  be  hands  of  credible  men  to  testify  the  exami- 
nation." 

Raleigh  replied :  "  It  may  be  an  error  in  me,  and  if  these 
laws  be  repealed,  yet  I  hope  the  equity  of  them  remains  still ; 
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In  it  if  you  atHrm  it,  it  must  be  a  law  to  posterity,  the  proof 
of  tlu>  (.'omniou  Law  is  by  witnesses  and  jury.     Let  Cobham 
,  I.-t  him  speak  it,  call  my  accusers  before  my  face  and 
vo  done." 

Coke  then  went  on  with  his  case,  alleging  various  matters 
: i -a i nst  Rnlri-jh,  but  Raleigh  said  it  was  really  only  Lord  Cob- 
ham's  examination  put  again  in  another  way,  and  was  of  no 

Jit,  never  being  signed  nor  vouched. 

Cecil  then  asked  the  Judges  if  Cobham's  examination 
1..  in^r  testified  to  by  other  Lords  was  good  evidence  without 
U-iiu,'  signed,  and  they  all  said  it  was.  Raleigh  urged  that  the 
Kinij  at  his  coronation  had  promised  to  use  not  the  rigour  of 
the  Law  but  equity.  Popham  told  him  he  was  having  not  the 
rigour  of  the  Law,  but  the  justice  of  the  Law.  Raleigh  still 
urged  that  Equity  might  be  used.  Popham  told  him  Equity  was 
from  the  King.  "You  are  to  have  justice  from  us."  Anderson 
added,  "The  Law  is  that  if  the  matter  be  proved  to  the  Jury, 
they  must  find  you  guilty,  for  Cobham's  accusation  is  not  the 
only  thing  against  you,  there  are  other  things  sufficient." 

Cecil  here  told  Raleigh  if  he  would  like  a  table,  pen  and 
ink,  he  could  have  them,  and  they  were  given  to  him. 

The  Clerk  of  the  Crown  then  read  Lord  Cobham's  letter  of 
July  stating  the  same  facts  as  mentioned  in  his  first  examination 
and  adding,  "I  have  disclosed  all;  to  accuse  any  one  falsely 
were  to  burden  my  own  conscience.'* 

Copley's  confession  was  read  in  which  it  was  stated  that  he 
was  offered  1000  crowns  to  be  in  this  action. 

Watson's  additional  confession  was  read. 

Brooke's  confession  was  read.  Letters  passed  between  him 
and  Cobham  for  a  great  sum  of  money  to  assist  in  a  second 
action  for  surprising  his  Majesty. 

Coke  urged  that  here  was  no  speaking  in  a  passion,  and  from 
this  it  appeared  that  Grey  would  have  12,000  crowns,  Raleigh 
8000  or  10,000. 

Cobham's  examination  of  the  llth  July  was  then  read.  If 
the  money  might  be  procured,  then  a  man  might  give  pensions. 
I'M 'inn  asked  if  a  pension  should  not  be  given  to  his  brother 
Brooke  he  did  not  deny  it. 

irencz's  examination  was  read.  Five  days  after  Aremberg 
arrived  here  Cobham  went  to  him.  The  night  Cobham  went  to 
Anmberg  with  Laurencz,  Raleigh  supped  with  him. 

Coke  then  urged  that  as  Ral.-i^h  was  to  have  his  part  of  the 
money  he  was  a  traitor.  "The  crown  shall  never  stand  one  year 
on  the  head  of  the  King  my  master  if  a  traitor  may  not  be 
condemned  by  circumstances,  for  if  A  tells  B,  and  B  tells  C, 
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and  C  D,  &c.,  you  shall  never  prove  treason  by  two  wit- 
nesses." 

Raleigh's  examination  was  then  read :  he  admitted  Cobham 
offered  him  8000  crowns  for  bringing  about  peace  between 
England  and  Spain,  and  promised  it  to  him  within  three  days. 
Raleigh  said,  "  When  I  see  the  money  I  will  tell  you  more." 

Raleigh  urged  that  all  the  Attorney-General  had  said  about 
Copley  and  the  priest  did  not  affect  him,  that  when  Cobham 
offered  him  the  8000  crowns,  he  asked,  "  And  who  will  get  the 
rest?"  that  he  did  not  like  the  peace  and  had  written  a  book 
against  it,  that  the  offer  of  the  money  was  before  Aremberg  came. 

Serjeant  Philips  here  observed,  "  Raleigh  confesseth  the 
matter,  but  avoideth  it  by  distinguishing  the  time,  It  was  after, 
not  before,  Aremberg  came." 

Lord  Howard  asked  Raleigh  if  he  could  give  any  reason 
why  he  listened  to  Lord  Cobham  giving  pensions  in  matters  in 
which  he  was  not  concerned. 

Raleigh  only  replied,  "Could  I  stop  Lord  Cobham's  mouth?" 

Cecil  then  said,  "Raleigh  presses  that  Cobham  should  be 
brought  here  face  to  face;  if  he  asks  it  as  a  favour,  it  can  come 
only  from  those  who  can  grant  favours ;  "  but  he  wanted  to  know 
from  the  judges,  could  Raleigh  demand  it  as  of  right  ? 

Popham  replied,  "  This  thing  cannot  be  granted,  for  then  a 
number  of  treasons  should  flourish ;  the  accuser  may  be  drawn 
by  practice  whilst  he  is  in  prison." 

Justice  Gaudy  said,  "  The  statute  you  speak  of  concerning 
two  witnesses  in  cases  of  treason  was  found  to  be  inconvenient, 
and  therefore  by  another  law  it  was  taken  away." 

Raleigh  persisted  the  common  trial  of  England  is  by  a  jury 
and  witnesses. 

Popham  said,  "No.  By  examination;  if  three  conspire  a 
treason  and  they  all  confess  it,  here  is  never  a  witness,  yet 
they  are  condemned." 

Justice  Warburton  observed,  "I  marvel,  Sir  Walter,  that 
you  being  of  such  experience  and  wit  should  stand  on  this  point, 
for  many  horse-stealers  might  escape  if  they  may  not  be  con- 
demned without  witnesses.  If  one  should  rush  into  the  King's 
privy  chamber  whilst  he  is  alone,  and  kill  the  King,  which 
God  forbid,  and  the  man  be  met  coming  with  his  sword  drawn 
all  bloody,  shall  not  he  be  condemned  to  death?  My  Lord 
Cobham  hath  perhaps  been  laboured  withal,  and  to  save  you  his 
old  friend,  he  will  deny  all  that  which  he  hath  said." 

Raleigh  replied,  "I  know  not  how  you  conceive  the  law." 

Popham  rejoined,  "Nay,  we  do  not  conceive  the  law,  but 
we  know  the  law." 
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Raleigh  urged  that   Cobham's   testimony  was   not   to    1" 
on,  as  it  was  his  (Raleigh's)  certain  danger  and  miirlit 
means  to  excuse  Coblmm. 

Popham  replied,  "There  must  not  be  such  a  gap  opened  for 
the  <1> -Mi-tn -lion  of  the  King,  as  would  be  if  we  were  to  grant 
tins.  You  pl»»nil  hard  for  yourself,  but  the  laws  plead  as  hard 
for  the  King.  I  did  never  hear  that  course  to  be  taken  in  a 
case  of  treason  as  to  unite  one  to  another,  or  to  speak  one  to 
another  during  the  term  of  imprisonment.  There  has  been 
intelligence  between  you  and  what  underhand  practices  I  know 
not.  If  the  facts  agree  not  with  the  evidence  we  will  not 
condemn  you." 

Raleigh  urged  that  if  there  be  a  trial  for  five  marks  at  the 
Common  Law  the  witness  must  be  produced.  "Good  my  Lords, 
let  my  accuser  come  face  to  face  and  depose." 

Popham  replied,  "You  have  no  law  for  it.  God  forbid  any 
man  should  accuse  himself  upon  his  oath." 

Coke  added,  "The  law  presumes  a  man  will  not  accuse 
himself  to  accuse  another.  You  are  an  odious  man.  Cobham 
thinks  his  cause  the  worse  as  you  are  in  it.  Now  you  shall 
hear  of  some  stirs  to  be  raised  in  Scotland." 

Part  of  Copley's  examination  was  read  by  which  it  appeared 
that  Watson  told  Copley  that  a  special  person  had  told  him 
that  Aremberg  offered  this  person  1000  crowns  to  be  in  that 
action  and  that  Brooke  said  the  stirs  in  Scotland  came  out  of 
Raleigh's  head. 

On  this  Raleigh  observed,  "Brooke  hath  been  taught  his 
lesson."  Lord  Henry  Howard  got  very  angry  at  this:  he  said 
Brooke  had  been  examined  before  him :  did  Raleigh  mean  that 
he  had  taught  Brooke  anything]  Raleigh  said  he  did  not  im- 
pute anything  to  any  Privy  Councillor. 

Raleigh's  examination  was  then  read  in  which  he  said,  the 
way  to  invade  England  was  to  begin  with  stirs  in  Scotland. 

Raleigh  stated  he  was  still  of  that  opinion. 

Coke  then  proposed  to  go  into  the  words  "destroying  the 
King  and  his  cubs." 

This  made  Raleigh  furious:  he  denied  all  knowledge  of 
them  and  said,  "Do  you  bring  the  words  of  those  hellish 
spiders  Clark  and  Watson  against  me?" 

Coke  replied,  "Thou  hast  a  Spanish  heart  and  art  thyself 
a  spider  of  hell,  for  thou  confessest  the  King  to  be  a  most 
sweet  and  gracious  prince  and  yet  hast  conspired  against  him." 

Watson,  Brooke  and  Cobham's  examinations  were  read. 
They  stated  that  Lord  Cobham  said  to  Brooke,  "You  are  but 
on  the  Bye,  Raleigh  and  I  are  on  the  Main."  When  asked  what 
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was  meant  by  this  jargon  they  said  they  were  loth  to  repeat  it  and 
Brooke  said  he  thought  the  Main  meant  taking  away  the  King 
and  his  issue  and  that  it  was  put  into  his  brother's  head  by 
Raleigh. 

Raleigh  protested  that  he  was  not  named  in  all  this,  there 
were  two  sorts  of  accusers;  one  of  his  own  knowledge,  one  of 
hearsay;  that  if  this  was  law  the  court  could  have  any  man's 
life  in  a  week. 

A  discussion  then  took  place  as  to  a  book  about  the  King's 
title  which  Raleigh  was  said  to  have  given  to  Brooke.  Raleigh 
said  he  got  this  book  out  of  Lord  Burleigh's  house  in  the  Strand, 
and  Cecil  said  that  Raleigh  had  been  to  take  some  books  of 
travel  from  there,  and  that  in  that  place  were  all  the  libels 
against  the  King's  title  that  his  father  had  seized,  a  good 
many  of  which  had  been  taken  in  Raleigh's  house.  Raleigh 
admitted  this.  Coke  then  said  he  was  no  Privy  Councillor, 
and  he  hoped  never  would  be.  Cecil  said,  though  not  a 
regular  Privy  Councillor  he  was  admitted  to  consultation. 

Coke  complained  of  Sir  Robert  Wroth,  who  he  alleged  had 
said  that  all  this  was  not  material.  Wroth  denied  this.  The 
discussion  as  to  the  book  was  continued.  It  was  said  to  have 
been  sent  by  one  Kemish.  Raleigh  said  that  Kemish  was 
racked:  this  the  Judges  denied,  and  said  he  was  not  even 
threatened  with  it,  only  told  he  deserved  to  be  racked.  Part 
of  Cobham's  examination  was  read  in  which  he  said  Kemish 
told  him  from  Raleigh  to  be  of  good  comfort,  as  one  witness 
could  not  convict  for  treason. 

Coke  wanted  to  interrupt  Raleigh  but  Cecil  interposed  and 
said,  "It  is  his  last  discourse,  give  him  time,  Mr  Attorney." 
Raleigh  protested  that  Arabella  Stuart  was  innocent  and  this 
Cecil  confirmed.  Raleigh  again  asked  for  Cobham  to  be  brought 
into  Court,  saying,  "The  Lord  Chief  Justice  says  that  one  witness 
or  no  witness  at  all  is  enough  to  condemn  me."  He  urged  that 
Cobham  was  not  to  be  believed,  that  he  had  retracted  all  he 
had  said,  and  added  if  Cobham  would  say  that  he  had  instigated 
him  to  deal  with  the  King  of  Spain  he  would  admit  his  guilt. 
Cecil  said  he  believed  the  Lords  would  prove  this. 

A  witness  named  Dyer,  a  pilot,  was  called  and  stated  that 
when  he  was  in  Lisbon,  he  was  asked  if  the  King  of  Eng- 
land was  crowned  yet:  he  said,  "No,"  and  some  one  then  said, 
"He  never  will  be,  as  Cobham  and  Raleigh  will  cut  his  throat 
before  that  day  conies." 

Raleigh  asked  what  was  the  object  of  this? 

Coke  replied,  "To  prove  that  treason  has  wings." 

Raleigh  then  urged  to  the  jury  how  improbable  the  whole 
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was,  as  he  was  well  known  to  be  the  bitterest  enemy  of 
in. 

j.'.-mt  Philips  then  addressed  the  Court,  saying  that  he 

would  make  the  matter  so  clear  that  the  wit  of  men  would  have 

•ur  to  answer  it.     "If  what  Cobham  says  is  true  Raleigh 

is  <MiiIty,  ;md  what  does  Raleigh  bring  to  prove  Cobham  untrue 

only  a  bare  denial?" 

>igh  urged  if  what  Cobham  said  was  true  why  did  he 
•i  iU 

Coke  asked,  "Have  you  done1?  the  King  must  have  the 
last."    Raleigh  replied,  "No,  he  that  speaketh  for  his  life  must 


speak 

Coke  said,  "The  King's  safety  and  your  clearing  cannot  agree. 
I  protest  before  God  I  never  knew  a  clearer  treason.  I  will 
lay  thee  upon  thy  back  for  the  confidentest  traitor  that  ever 
came  at  a  bar.  Why  should  you  take  8000  crowns  for  a  peace?" 

Cecil  here  said,  "  Be  not  so  impatient,  good  Mr  Attorney, 
give  him  leave  to  speak." 

Coke  at  this  got  into  a  passion,  and  said,  "If  I  may  not  be 
patiently  heard,  you  will  encourage  traitors  and  discourage  us. 
I  am  the  King's  sworn  servant,  and  must  speak.  If  he  is  guilty 
he  is  a  traitor;  if  not,  deliver  him."  Coke  then  sat  down  in  a 
rage  and  would  speak  no  more  until  the  Commissioners  urged 
ami  intreated  him  to  do  so.  At  last  he  was  pacified  and  made 
a  long  speech  to  the  jury.  Raleigh  after  some  time  interrupted 
him,  saying  he  was  stating  the  facts  wrongly.  Coke  thereupon 
said.  "Thou  art  the  most  vile  and  execrable  traitor  that  ever 
lived." 

Raleigh  replied,  "You  speak  indiscreetly,  barbarously,  and 
uncivilly." 

Coke  :  "  I  want  words  sufficient  to  express  thy  viperous 
treasons." 

Raleigh:  "I  think  you  want  words  indeed  for  you  have 
spoken  one  thing  half  a  dozen  times." 

Coke:  "Thou  art  an  odious  fellow,  thy  name  is  hateful  to 
all  the  realm  of  England  for  thy  pride." 

Raleigh:  "It  will  go  near  to  prove  a  measuring  cast  between 
you  and  me,  Mr  Attorney." 

Coke:  "Well,  I  will  now  make  it  appear  that  there  never 
livd  a  viler  viper  on  the  face  of  the  earth  than  thou  art." 
Coke  then  produced  a  letter  out  of  his  pocket  by  which  he  said 
Cobham  withdrew  his  retraction  and  confirmed  all  he  said  be- 
fore against  Raleigh. 

Vigh    thereupon  produced   a  letter  that   Cobham   had 
written  to  him,  in  which  Cobham  said,  "I  protest  upon  ray  sal- 
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vation  I  never  practised  with  Spain  by  your  procurement.  God 
so  comfort  me  in  this  my  affliction  as  you  are  a  true  subject 
for  anything  that  I  know." 

Coke  was  furious :  he  said  this  letter  was  false  and  the  first 
the  true  one;  and  to  prove  that  the  first  was  not  extracted  from 
Cobham  by  promises  of  favour,  Lord  Devonshire  was  called  and 
said  that  Cobham  confessed  willingly  without  any  promise  or 
hope  of  pardon. 

After  some  more  discussion  the  jury  retired  and  almost 
immediately  returned  into  Court  with  a  verdict  of  Guilty. 

Serjeant  Heales  demanded  judgment. 

Raleigh,  on  being  asked  what  he  had  to  say  why  judgment 
should  not  be  pronounced,  said  he  hoped  the  King  would  hear 
of  the  wrongs  done  unto  him  since  he  came  there. 

Popham  denied  he  had  had  any  wrongs,  but  Raleigh  affirmed 
he  had  from  the  Attorney-General 

Popham  then  pronounced  sentence. 

This  trial  of  Raleigh  is  one  of  the  worst  there  is  in  our 
annals.  The  behaviour  of  the  Attorney-General  and  the  Lord 
Chief  Justice  are  alone  sufficient  to  give  it  an  unenviable 
celebrity.  It  is  clear  that  according  to  our  view  there  was 
not  a  tittle  of  evidence  against  Raleigh.  Cobham,  an  accom- 
plice, was  uncorroborated;  he  had  retracted  all  he  said  and 
what  he  did  say  or  was  alleged  to  have  said  would,  if  true,  have 
hardly  supported  a  charge  of  treason.  The  judges  calmly  stating 
that  the  Act  of  Edward  III.  was  repealed  when  the  prisoner 
was  being  tried  under  its  provisions  is  an  instance  of  unblushing 
effrontery  which  startles  us  even  in  the  Stuart  times.  As  to  the 
two  witnesses  there  might  be  some  justification  in  saying  they 
were  not  wanted,  looking  at  the  construction  the  Statute  of  Mary 
had  received.  Although  it  had  formerly  been  the  custom  not  to 
produce  the  witnesses  at  the  trial,  Raleigh's  is  the  first  case  in 
which  it  is  laid  down  as  law  that  it  is  illegal  to  do  so.  A  good 
deal  of  the  evidence  was  hearsay  of  the  worst  kind,  and  Dyer's 
evidence  shows  that  no  rule  as  to  hearsay  was  then  in  force. 

Bad  as  was  Raleigh's  treatment  at  his  trial,  his  subsequent 
treatment  was,  if  possible,  worse.  After  his  trial  he  was  sent  back 
to  the  Castle  at  Winchester  and  from  thence  removed  to  the 
Tower  where  he  spent  the  next  14  years  of  his  life.  In  1616 
James  being  in  great  want  of  money  was  induced  by  Sir 
Ralph  Win  wood  the  then  Secretary  of  State  to  grant  a  Com- 
mission to  Raleigh  to  go  to  Guiana  to  work  a  gold  mine. 
Raleigh  collected  a  number  of  volunteers,  and  set  out  with 
his  expedition.  Like  many  of  the  expeditions  of  those  times 
this  was  in  all  probability  only  another  name  for  a  buccaneering 
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.  Its  fate  was  settled  even  before  it  left  England.  .Tamos 
•  that  time  very  desirous  of  cultivating  the  friendship  of 
Spain  ;  the  Spanish  Ambassador,  Count  Gondomar,  renion- 
1  \\-ith  .lames  against  this  expedition  which  he  said  was 
nally  intended  against  the  property  of  Spanish  subjects.  Be- 
fore Ilah'iuh  left,  he  had  an  interview  with  the  King,  who 
ordered  him  on  his  allegiance  to  give  him  a  list  in  writing  of 
the  number  of  his  men,  the  strength  of  his  ships,  and  the 
country  and  mine  to  which  he  proposed  to  sail,  promising  on 
his  word  as  a  King  to  keep  it  secret.  This  Raleigh  did,  and 
it  would  seem  in  spite  of  his  promise  James  gave  the  paper 
to  Gondomar,  as  the  paper  was  afterwards  found  in  the  cabinet 
of  the  Spanish  Government  at  St  Thomas' !  Of  course  the  ex- 
pedition failed.  On  Raleigh's  return  to  Plymouth  he  was  ar- 
rested and  taken  to  London.  James  was  then  most  eager  to 
please  Spain.  It  is  said  that  one  of  the  conditions  of  the  pro- 
posed alliance  with  Spain  was  Raleigh's  death.  Be  that  as  it 
may,  lie  was  sent  to  the  Tower  and  soon  after  brought  before 
the  King's  Bench  on  a  habeas  corpus  when  the  Attorney-General 
Yelverton  asked  for  an  order  for  his  execution. 

Coke,  who  had  become  Chief  Justice,  asked  Raleigh  what 
he  had  to  say  against  the  order. 

Raleigh  urged  that  the  King's  grant  of  the  Commission 
acted  as  a  discharge  of  the  sentence  or  in  fact  as  a  pardon, 

This  Coke  denied,  saying,  a  pardon  in  treason  could  not  be 
by  implication,  that  there  were  no  words  as  to  pardon  in  the 
whole  commission,  and  granted  execution.  Raleigh  was  then 
delivered  into  the  custody  of  the  Sheriffs  of  Middlesex.  He  was 
taken  to  the  Gatehouse  and  on  the  29th  October  1618  executed 
on  a  scaffold  in  Old  Palace  Yard. 

Technically  the  Court  was  right  as  to  the  effect  of  Raleigh's 
commission,  but  it  is  difficult  to  nnd  words  to  express  sufficient 
indignation  against  James  for  his  conduct.  Raleigh  in  a  letter 
to  the  King  puts  his  case  very  strongly:  "All  this  I  did,"  he 
says,  "because  it  should  not  be  said  to  your  Majesty  that  your 
Majesty  had  given  liberty  and  trust  to  a  man  whose  end  was 
but  the  recovery  of  his  liberty  and  who  had  betrayed  your 
ty's  trust.  My  mutineers  told  me  if  I  returned  for 
England  I  should  be  undone;  but  I  believed  in  your  Majesty's 
iess  more  than  in  all  their  arguments.  Sure  I  am  that 
I  am  the  first  that  being  free  and  able  to  enrich  myself  have 
embraced  poverty  and  peril,  and  as  sure  I  am  that  my 
example  shall  make  me  the  last."  Nothing  could  divert  the 
Kin.i:  from  his  purpose:  he  had  determined  to  cultivate  the 
favour  of  the  Spaniards  and  the  Spaniards  had  determined  that 
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Raleigh  should  die,  he  being  the  last  survivor  of  any  distinc- 
tion who  had  shared  in  Elizabeth's  triumphs  over  Spain,  who 
had  helped  to  vanquish  the  "Invincible  Armada."  James' base- 
ness did  not  stop  here.  Raleigh's  estate  had  been  settled  on 
his  son,  but  from  some  flaw  in  the  settlements  they  were 
set  aside  and  the  King  seized  the  lands.  Lady  Raleigh  on 
her  knees  solicited  the  King  to  let  her  keep  the  estate  for 
Raleigh's  family,  but  she  was  met  with  the  reply,  "I  mun  have 
the  land,  I  mun  have  it  for  Carr." 

Sir  Walter  Raleigh's  case  is  given  in  the  reports  as  illustra- 
ting the  difference  between  a  pardon  in  case  of  treason  and  a 
pardon  in  case  of  felony. 

"En  le  vigill  del  feast  del  Simon  &  Jude  Sir  Walter  Rawley 
fuit  conduct  al  barre  del  banco  Regis  per  le  Lieuetenant  del 
Tower  a  sacher  quod  il  poet  dire  pur  ceo  que  execution  should 
not  be  had,  sur  son  attainder  del'  hault  treason  10 l  Jacobi  at 
Winchester,  et  il  ay  ant  primerment  implore  le  mercy  del  Roy 
respond  que  in  22  E.  3  Fitzh  Corone  pi.  un  attainted  de  felony 
ale  ove  le  Roy  al  guerre  in  Gascoigne,  et  la  il  avoit  le  command 
desouth  le  Roy  et  il  apres  esteant  impeach,  et  question  per  le 
Roy  pur  le  dit  felony  il  plede  le  dit  matter,  et  sur  ceo  fuit 
discharge,  et  nostre  Roy  per  son  Commission  ad  constitute  moy 
un  general  del  Navy  pur  Gwyenna,  et  in  son  Commission  ad 
stiled  moy  son  voyer  et  loyal  subject ;  et  jeo  demand  vestre 
opinion,  si  ceo  ne  soit  un  pardon  in  le  Ley  *?  a  que  ils  respond 
que  nemy,  car  per  felony  percase  un  pardon  per  implication 
voilt  suffice  come  in  le  case  de  23  Ed.  III.  quel  case  le  Seignior 
Chief  Justice  dit,  que  il  et  ses  compagiiions  ount  ewe  in 
consideration,  mes  pur  treason  un  pardon  per  implication  ne 
voilt  suffice,  mes  la  doit  estre  express  parolls  del  pardon,  et 
issint  1'endemaine  il  fuit  decoll  al  Westminster2." 

The  case  is  also  reported  as  an  authority  for  the  mode  in 
which  prisoners  who  are  attainted  of  treason  and  set  at  large 
shall  be  brought  to  execution. 

"Memorand'  that  on  Friday  the  23rd  of  October  upon 
conference  between  all  the  Justices  of  England  whether  a  privy 
seal  was  sufficient,  it  being  directed  to  the  Justices  of  the  King's 
Bench  to  command  them  to  award  execution  against  Sir  Walter 
Rawley  (which  was  attainted  of  treason  at  Winchester  Mich.  1 
Jacobi  before  Commissioners  of  Oyer  and  Terminer)  or  how  they 
should  proceed  before  execution  be  awarded :  It  was  resolved 
by  all  that  he  ought  to  be  brought  to  the  bar  by  Habeas  Corpus 
to  the  Lieutenant  of  the  Tower  and  then  demanded  if  he  could 
say  anything  why  execution  should  not  be  awarded  for  the 

1  Sic.  This  is  obviously  wrong.  a  2  Eolle,  Hep.  50. 
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proceedings  against  him  being  before  Commissioners  they  are 
drlivi-n-d  only  into  the  Court  of  King's  Bench  or  they  might 
have  ivi naii ird  in  a  bag  or  a  chest  and  no  Roll  made  thereof 
ami  >o  long  time  passing  it  is  not  a  legall  course  that  he  should 
be  commanded  by  a  privy  seal  or  great  seal  to  be  executed 
without-  bring  demanded  what  he  hath  to  say  for  he  might  have 
n  pun l«ui  or  he  might  say  that  he  is  not  the  same  person.  As 
if  one  be  outlawed  of  felony  and  taken  he  shall  not  be  presently 
h:mgrd,  but  he  shall  be  brought  to  bar  and  so  demanded  &c. 
And  upon  this  resolution  a  privy  seal  came  to  the  Justices  of 
the  King's  Bench  commanding  them  to  proceed  against  him 
according  to  Law,  and  thereupon  a  Habeas  Corpus  was  awarded 
and  October  28  he  came  to  the  Bar  being  brought  by  the 
Lieutenant,  and  then  he  was  demanded  of  whether  he  had 
anything  to  say  why  <fec.  And  then  he  shewed  that  the  King 
had  imployed  him  as  Generall  of  a  voyage  and  hath  given  him 
power  de  vita  et  membris  upon  others,  and  whether  this  did 
amount  to  a  pardon  or  no  he  knew  not.  The  Attorney  Generall 
said  that  the  King  pardoned  no  treasons  by  any  implication  but 
it  ought  to  be  by  speciall  words.  Then  he  said  he  had  nothing 
else  to  say  but  to  submit  himself  to  the  mercy  of  the  King.  And 
then  execution  was  awarded  and  a  roll  made  thereof  (and  so  it 
tone  in  Lepu's  case  as  the  President  was  shewn)  and  he 
was  committed  to  the  sheriffs  of  London  and  Middlesex  and 
by  them  he  was  brought  to  the  Gatehouse  and  the  next  day 
(which  day  the  Lord  Mayor  of  London  came  to  Westminster 
to  take  his  oath)  he  was  beheaded  in  the  great  court  at  West- 
minster, and  he  died  in  a  good  and  religious  manner  and  spake 
much  without  any  fear  of  death  submitted  himself  to  the  block 
and  by  his  death  gained  great  reputation  in  this  life  and  by  the 
grace  and  mercy  of  God  remission  of  his  sins  and  eternal  life 
afterwards  &c.1" 

The  Gunpowder  Plot. 

The  Catholics  had  expected  at  least  toleration,  if  not  some- 
thing more  from  James,  but  his  speech  to  his  first  parliament 
utterly  dissipated  that  view,  and  showed  them  that  they  had 
no  prospect  of  any  relief  from  the  penal  laws  of  Elizabeth, 
that  the  King  was  determined  to  enforce  those  laws. 

The  first  scheme  of  the  Catholics  was  therefore  to  get  rid 
of  James :  he  was  only  one  out  of  some  fourteen  candidates 
for  the  English  throne,  and  as  he  declined  to  tolerate  the  Ca- 
tholic religion  it  would  be  easy  to  supplant  him,  and  give  the 
i  Button,  12. 
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throne  to  some  other  claimant.  Some  such  idea  seems  to 
have  been  entertained  by  most  of  the  Catholics.  Thomas 
Percy,  a  relation  of  the  Earl  of  Northumberland,  offered  to 
kill  James,  but  others  of  the  Catholics  objected  to  this,  and 
chiefly  Robert  Catesby,  a  Northamptonshire  gentleman  of 
good  family  and  estate.  On  Percy  offering  to  kill  James, 
Catesby  dissuaded  him,  telling  him  that  if  the  King  was  dead 
their  cause  would  not  be  advanced,  as  there  would  most  likely  be 
some  of  his  children  left,  and  it  did  not  follow  that  they  would 
be  more  favourable  to  the  Catholics ;  and  even  if  the  King  and 
his  children  were  to  be  killed  there  would  remain  so  many  of 
the  nobles  and  gentry  that  probably  it  would  be  very  difficult  to 
accomplish  their  designs.  It  appears  that  Winter,  a  Worcester- 
shire gentleman  of  good  family,  had  about  Easter  1604  formed 
the  design  of  destroying  King,  Lords,  and  Commons  at  once, 
he  told  his  plans  to  Catesby,  and  Catesby  highly  approved 
of  them,  and  suggested  the  way  to  put  them  into  execution. 
Catesby  now  told  Percy  he  had  thought  of  a  plan  to  destroy  in 
an  instant  almost  all  the  principal  enemies  of  the  Catholic 
religion,  and  to  throw  the  kingdom  into  such  consternation  that 
no  one  would  be  able  to  take  proper  measures  to  oppose  the 
execution  of  their  plans.  This  was,  to  blow  up  the  Parliament 
House  with  gunpowder  while  the  King  was  making  his  speech 
to  the  Lords  and  Commons.  Percy  at  once  agreed  to  the  scheme 
and  approved  more  readily  of  the  place,  as  the  Catholic  religion 
having  been  suppressed  there  it  would  be  fittest  that  justice 
and  punishment  should  be  executed  there.  Catesby  had 
already  got  the  adherence  of  John  Wright  and  Fawkes.  About 
Easter,  1C04,  the  Conspirators  met  behind  St  Clement's  Church 
and  Catesby  proposed  that  they  should  take  an  oath  of  secrecy 
in  the  following  terms  :  "  You  shall  swear  by  the  blessed  Trinity 
and  the  Sacrament  you  now  propose  to  receive,  never  to  declare 
directly  or  indirectly,  by  word  or  circumstance,  the  matter  that 
shall  be  proposed  to  you  to  keep  secret,  nor  desist  from  the 
execution  thereof  until  the  rest  shall  give  you  leave."  Having 
sworn  this  they  went  into  the  next  room  and  received  the  Sacra- 
ment as  a  pledge  of  keeping  it.  Catesby  then  told  Percy, 
Winter,  John  Wright,  and  Fawkes  what  his  plan  was,  to 
blow  up  with  gunpowder  both  Houses  of  Parliament  by 
making  a  mine  under  the  House  of  Lords.  They  all  ap- 
proved of  this,  and  it  was  agreed  that  Percy,  who  was  one 
of  the  gentlemen  pensioners,  and  well  known  as  a  respect- 
able person,  should  take  a  house  adjoining  the  House  of  Lords 
which  Catesby  had  been  making  inquiries  about.  With  some 
difficulty  Percy  persuaded  the  occupier  of  the  house  to  give 
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it  up,  and  became  tenant  of  it.  Fawkes  was  the  least  known 
of  tin-  party  as  he  had  for  a  long  time  resided  abroad,  HIM!  it 
I  he  should  pass  as  Percy's  servant  under  the  name  of 
"ii,  and  as  such,  he  received  the  keys  of  the  housa  The 
inert  inur  of  Parliament  was  then  put  off  till  7th  Feb.  1605.  The 
conspirators  therefore  dispersed  and  went  into  the  country, 
airivriiiL:  to  ivturn  to  town  about  November.  Meanwhile  it  was 
thought  prudent  to  take  a  house  in  which  to  store  the  powder 
and  wood,  and  which  might  answer  as  Mr  Percy's,  if  any 
questions  were  asked.  As  Catesby  usually  lodged  in  Lambeth 
it  was  determined  to  take  this  house  for  the  purpose,  and  to 
tvn\  ey  the  powder  and  wood  from  it  across  by  boat  at  night,  so 
as  to  avoid  exciting  suspicion  by  frequently  going  in  and  out 
at  Westminster.  This  was  done ;  to  look  after  the  house  at 
Lambeth  it  became  necessary  to  admit  another  conspirator,  and 
on  Cate>l>y's  recommendation,  Keyes  was  the  person  selected. 
This  was  in  August,  1604.  About  the  end  of  October,  Fawkes 
and  Winter  went  to  Catesby  at  Moorcroft,  and  agreed  that  it 
was  time  to  begin  to  set  things  in  order  for  making  the  mine. 
Fawkes  accordingly  went  to  London,  and  Winter  soon  after 
joined  him.  Their  operations  were,  however,  unexpectedly 
delayed,  as  the  Scotch  Lords,  who  had  come  to  England  to  treat 
about  the  Union,  were  sitting  in  conference  in  Percy's  house. 
Nothing  could  be  done  till  these  sittings  were  over,  and  it  was 
the  middle  of  December  before  the  conspirators  could  begin  the 
mine.  Meanwhile  Winter  and  Fawkes  had  not  been  idle ;  they 
had  collected  a  great  quantity  of  powder  in  Catesby 's  house  at 
Lambeth,  and  such  tools  as  would  be  required  for  the  mining 
work ;  and  when  in  December  Percy  and  Wright  came  to 
London  work  began  in  earnest.  Not  to  excite  suspicion  by 
sending  abroad,  they  provided  themselves  with  a  quantity  of 
bakrd  meat,  and  coming  into  the  house  at  night  shut  themselves 
up  and  began  their  work.  They  worked  continuously  until 
Christmas  eve,  seeing  no  one  except  Percy's  servant,  during 
\vhieh  time  they  had  made  a  little  way  into  the  wall  of  the 
House  of  Lords,  propping  it  as  they  went  on  with  wood.  Those 
who  worked  in  the  mine  were  Catesby,  Robert  and  Thomas 
Winter,  Percy,  John  Wright,  Christopher  Wright,  Fawkes,  and 

While  at  work  at  the  mine  they  began  to  mature  their 
plans:  the  first  question  was  how  to  kill  the  Duke  (James  Ist's 
sou  Charles):  the  prince  of  Wales  would  be  at  Parliament  with 
his  father.  Percy  undertook  to  provide  men  to  seize  on  the  Duke 
and  carry  him  off.  The  Princess  Elizabeth  was  residing  in  the 
country  with  Lord  Harrington,  not  far  from  Catesby's  house, 
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Ashley,  so  it  was  agreed  to  assemble  their  friends  at  Catesby's, 
under  pretext  of  a  hunting  party,  and  to  carry  off  the  Princess. 
Then  they  considered  how  they  should  get  money  and  horses, 
and  Digby  promised  to  get  £1500,  Percy  £4000,  and  Tresham 
£2000.  They  agreed  not  to  acquaint  any  foreign  prince  with 
their  plan,  as  they  could  not  compel  them  to  secrecy,  or  bind 
them  by  an  oath  not  to  discover  the  plot,  and  they  could  not 
say  if  they  would  like  it  or  not,  and  if  they  agreed  and  made 
preparations  it  might  excite  suspicion.  Besides,  Spain  was  too 
slow,  France  too  near.  They  went  on  with  their  work,  and 
got  to  the  foundation  of  the  wall  which  they  found  was  9  feet 
thick.  As  they  were  at  work  they  heard  that  Parliament  was 
again  adjourned  till  after  Michaelmas,  so  they  left  off  mining 
for  a  time. 

About  the  beginning  of  February  they  began  to  bring  over 
the  powder  from  Lambeth,  as  they  wanted  to  have  all  the 
danger  in  one  place.  They  continued  their  mining,  and  found 
the  greatest  difficulty  in  working,  as  the  wall  was  so  hard.  While 
the  work  went  on,  Fawkes  stood  as  sentinel,  all  the  con- 
spirators were  armed,  and  determined  to  die  rather  than  be 
taken.  Just  before  Easter  they  made  a  third  attempt  at  the 
wall,  but  not  making  the  progress  they  wished,  they  got 
Christopher  Wright  to  come  and  help  them.  While  at  work 
they  heard  a  great  noise  on  the  other  side  of  the  wall,  and  were 
desperately  afraid  that  they  had  been  discovered ;  they  ceased 
work,  and  sent  Fawkes  to  see  what  was  the  matter :  he  found 
that  the  tenant  of  the  cellar  adjoining  Percy's  house  was  giving  it 
up,  and  the  noise  was  caused  by  the  coal  being  removed ;  that 
this  cellar  was  exactly  under  the  House  of  Lords,  and  was  to  be 
let.  The  conspirators  at  once  perceived  what  a  golden  oppor- 
tunity this  was  for  them.  Percy  forthwith  took  the  cellar, 
bought  the  rest  of  the  coal,  and  the  mining  being  110  longer 
necessary,  was  discontinued. 

As  the  expense  had  been  considerable  and  had  mostly  been 
borne  by  Catesby,  he  now  proposed  to  acquaint  some  others 
with  the  plot,  and  get  help  in  money,  and  it  was  agreed  that 
he  should  do  this  but  not  tell  the  conspirators  the  names  of  the 
accomplices,  or  the  accomplices  the  names  of  the  conspira- 
tors. 

Twenty  barrels  of  powder  were  now  moved  into  the 
cellar  and  covered  over  with  1000  billets  of  wood  and  500 
faggots.  This  was  done  to  have  the  house  free  and  to  obviate 
the  need  of  further  secrecy. 

Catesby  now  proposed,  and  the  others  agreed,  to  send 
Fawkes  abroad  to  tell  Sir  William  Stanley  and  Owen  of  the 
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plot.  Ho  was  to  make  them  take  an  oath  to  keep  it  secret  from 
all  the  world.  Fawkes  accordingly  went  to  Flanders,  saw 
()\vt  a  at  Brussels,  but  was  not  able  to  see  Stanley,  who  was 
then  in  Spain.  Owen  seems  to  have  doubted  if  Stanley  would 
approve  of  the  plot.  Fawkes  did  not  return  to  England  till  the 
oiul  of  August.  Meanwhile  Percy  and  Catesby  met  at  Bath, 
agreed  to  take  certain  others  into  the  plot,  and  to  get 
such  money  and  horses  as  they  could.  Fawkes  and  Winter 
alone  collected  a  quantity  (16  barrels)  of  fresh  powder,  fearing 
that  the  first  might  have  got  damp,  and  placed  it  in  the  cellar 
in  the  way  it  was  to  be  for  the  explosion. 

Parliament  being  again  prorogued  to  the  5th  Nov.,  the 
conspirators,  to  avoid  suspicion,  once  more  dispersed  through- 
out the  country.  About  the  26th  of  October,  Catesby  and 
Fawkes  went  to  a  house  in  Enfield  Chase,  where  they  were 
joined  by  Winter,  who  was  sent  by  Catesby  to  find  out  if  the 
Royal  Princes  would  go  to  the  opening  of  Parliament.  Winter 
ascertained  that  the  Prince  of  Wales  would  not  be  there,  and 
Catesby  then  said  preparations  must  be  made  to  seize  him, 
and  leave  the  Duke  alone.  This  was  on  Thursday  the  31st 
October.  Parliament  was  to  meet  on  the  Tuesday  following. 
Everything  was  ready.  A  proclamation  had  been  prepared  pro- 
claiming the  Princess  Elizabeth  Queen,  leaving  out  all  mention 
of  religion  or  allusion  to  the  explosion,  it  had  been  deter- 
mined to  wait  for  this  until  they  had  sufficient  force,  and 
then  to  admit  both.  A  number  of  their  friends  were  ready 
in  Warwickshire  to  rise  at  once  and  carry  off  the  Princess. 
The  conspirators  who  knew  all  were  Catesby,  Robert  Winter, 
Thomas  Winter,  Percy,  John  Wright,  Christopher  Wright, 
Guy  Fawkes  and  Bates,  Catesby's  man.  These  had  all  worked 
in  the  mine.  Sir  Everard  Digby,  Tresham,  Rookwood,  Grant 
and  Keyes,  knew  all  the  details  but  had  not  worked  in  the  mine. 

It  is  not  exactly  known  how  the  plot  was  discovered.  The 
popular  account  is  that  Mrs  Habingdon  of  Hindlip,  Worcester- 
shire, wanted  to  save  her  brother  Lord  Monteagle  from  being 
killed,  and  so  sent  him  a  letter  warning  him  not  to  go  to  Parlia- 
ment. But  this  story  is  very  difficult  to  reconcile  with  the  facts, 
for  how  did  Mrs  Habingdon  become  acquainted  with  the  plot  as 
all  the  conspirators  were  sworn  to  secrecy?  It  is  true  that 
Garnet  the  head  of  the  English  Jesuits  often  resided  at  Hindlip, 
and  most  likely  knew  of  the  existence  of  the  plot,  but  it  is  ex- 
tremely unlikely  that  he  should  have  confided  those  details 
to  Mrs  Habingdon. 

The  more  probable  explanation  is  that  the  existence  of  the 
plot  became  known  in  Rome  from  the  English  Jesuits,  that  the 
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French  Government  spies  heard  of  it  there,  and  the  French 
fearing  lest  the  fate  of  James  and  the  success  of  the  plot  would 
place  England  in  the  power  of  Spain,  gave  information  to 
the  English  Government.  In  the  Due  de  Sully's  Memoirs 
allusion  is  several  times  made  to  some  sudden  blow  that  the 
Catholics  intended  in  England,  and  in  one  letter  James  is 
warned  to  beware  of  the  fate  of  Henry  III.  of  France.  This 
view  is  confirmed  by  the  fact  that  when  Henry  IV.  was 
murdered,  one  of  the  grounds  alleged  against  him  at  Eome  was, 
that  he  had  obstructed  the  glorious  enterprise  of  those  who 
would  have  restored  the  Catholic  religion  in  England,  and 
caused  them  to  be  crowned  with  martyrdom. 

The  story  as  to  Lord  Monteagle  is  that  on  Saturday 
October  26  about  7  P.M.  as  he  was  going  to  supper,  he  sent  one 
of  his  footmen  on  an  errand,  and  the  man  was  met  by  a  "  reason- 
able tall  personage"  who  gave  him  a  letter,  which  he  ordered 
him  to  give  to  Lord  Monteagle.  The  letter  was  as  follows: 

"  My  Lord 

Owt  of  the  love  1  beare  to  some  of  your  frends  I  have 
a  care  of  your  preservation  Therefore  I  would  advise  you 
as  you  tender  your  life  to  devise  some  excuse  to  shift  off  your 
attendance  at  the  Parliament.  For  God  and  man  have  concurred 
to  punish  the  wickedness  of  this  tyme.  And  thincke  not  slightlie 
of  this  advertisment  but  retire  yourself  into  your  countrey 
where  you  may  expect  the  event  in  safetie  For  though  there 
be  no  appearance  of  any  stirre  yet  I  say  they  shall  receave  a 
terrible  blow  this  parliament  and  yet  they  shall  not  see  who 
hurt  them  This  Counceill  is  not  to  be  contemned  bicause  yt 
may  doe  you  good  and  can  doe  you  noe  harme  for  the  danger  is 
past  so  soon  as  you  burne  this  letter  And  I  hope  God  will  give 
you  grace  to  make  good  use  of  yt :  to  whose  holy  protection 
I  commend  you  V 

The  letter  was  said  to  be  in  an  unknown  and  illegible 
hand. 

Lord  Monteagle  did  not  know  what  to  make  of  this  letter; 
he  thought  it  only  a  trick  to  frighten  him,  but  to  make  sure, 
took  it  the  same  night  to  Cecil.  Cecil  pretended  to  be  as 
much  mystified  as  Monteagle.  He  shewed  the  letter  to  some 
of  the  Privy  Council  they  could  make  nothing  of  it.  Cecil, 
who  probably  knew  the  whole  plot,  told  the  others  that  he 
thought  there  was  something  in  it,  as  the  information  corre- 
sponded with  some  he  had  received  from  abroad,  that  the  Papists 
at  home  and  abroad  were  making  preparation  for  some  combi- 
nation among  themselves  against  Parliament  time,  for  enabling 
1  Eapin's  Hist.  Eng.  n.  p.  397. 


James  I. 


3G9 


them  to  tlrlivcr  a  petition  to  the  King  for  toleration  of  religion, 
which  should  be  delivered  in  such  order,  and  so  well  backed, 
that  the  King  would  be  loth  to  refuse  their  requests.  James 
was  then  absent  from  London,  and  it  was  determined  to  do 
nothing  until  he  returned. 

It  is  more  than  likely  that  at  this  time  Cecil  knew  of  the 
whole  plot.  Rumours  of  something  to  be  done  when  Parliament 
met,  were  already  floating  abroad1,  and  a  man  like  Cecil  who  had 
his  >{>ies  all  over  the  country,  was  almost  sure  to  have  heard 
of  it.  That  this  was  so  there  is  some  evidence.  Among  the 
Cecil  papers  at  Hatfield  there  is  the  following  letter2,  the 
writer  of  which  seems  to  be  unknown  : 

"  Who  so  evar  finds  this  box  of  letars  let  him  cary  hit  to 
the  King's  Magesty;  my  Mastar  litel  thinks  I  knows  of  this, 
but  yn  rydinge  wth  him  that  browt  the  letar  to  my  Mastar  to 
a  katholyk  gentlemans  hows  anward  of  his  way  ynto  linkonsher 
(Lincolnshire)  he  told  me  al  his  purpos,  and  what  he  ment  to 
do;  and  he  beinge  a  prest  absolved  me  and  mad  me  swar  nevar 
to  revel  hit  to  ane  man.  I  confess  myself  a  Katholyk  and  do 
hate  the  protystans  relygon  with  my  hart  and  yit  I  detest  to 
consent  ethar  to  murdar  or  treson.  I  have  blotyd  out  sartyn 
nams  yn  the  letars  becas  I  wold  not  have  ethar  my  mastar 
or  ane  of  his  frends  trobyl  aboute  this;  for  by  his  menes  I  was 
mad  a  goud  katholyk;  and  I  wod  to  God  the  King  war  a  good 
Katholyk  that  ys  all  tha  harm  I  wish  him ;  and  let  him  tak 
hed  what  petysons  or  suplycasons  he  taks  of  ane  man;  and  I 
hop  this  box  will  be  found  by  som  that  will  giv  hit  to  the 
King  hyt  may  do  him  good  one  day.  I  men  not  to  come  to  my 
Mastar  any  mor,  but  wil  return  unto  my  contry  from  whens 
I  cam.  As  for  my  nam  and  contri  I  consel  that;  and  God 
mak  the  King  a  goud  Katholyk;  and  let  ser  Robart  Sesil  an 
my  lord  Cohef  Gustyse  lok  to  themselvse." 

However  the  discovery  was  made,  Cecil  determined  to  give 
the  King  the  credit  of  it,  so  nothing  was  done  till  James' 
return.  Meanwhile  on  Sunday,  October  27th,  some  one  told 
Winter  of  the  letter  to  Monteagle,  and  that  it  had  been  taken 
to  Cecil.  On  the  Monday,  Winter  went  to  Eufield,  saw  Catesby, 
told  him  all  was  discovered,  and  advised  him  to  go  abroad. 
Catesby  however  did  not  give  up  hope ;  he  sent  Fawkes  to  Lon- 
don. Fawkee  went  up  on  the  Wednesday  and  returned  at  night. 
On  Thursday,  Winter  went  to  London;  on  Friday,  he,  Catesby, 
and  Tresham  met  at  Barnet,  and  tried  to  find  out  how  the 
letter  was  sent  to  Lord  Monteagle.  It  appears  they  suspected 


1  See  Gawdy's  Confession,  post,  p.  372. 

*  3  Keport  Hist.  MSS.  Commission,  vol.  4,  p.  H8. 
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Tresham  but  he  denied  it,  and  they  were  then  at  a  loss  how  to 
account  for  it.  On  Saturday  Winter  met  Tresham  in  London, 
and  was  told  what  Cecil  had  said  to  the  King,  and  the  result 
was  that  he  again  urged  Catesby  to  flee  abroad;  this  Catesby 
now  agreed  to  do,  but  determined  to  wait  for  Percy.  But 
Percy  resolved  to  stay  and  see  the  end. 

Meanwhile  James,  his  attention  being  called  by  Cecil  to 
that  passage  in  the  letter  to  Monteagle,  "The  danger  is  past  so 
soon  as  you  have  burnt  the  letter,"  came  to  the  conclusion  that 
blowing  up  by  gunpowder  was  meant,  and  ordered  that  all  the 
cellars  and  places  adjoining  the  Houses  of  Parliament  should 
be  searched,  but  that  the  search  should  be  put  off  until  the  night 
of  the  4th  November.  The  conspirators  resolved  to  go  down 
into  the  country  either  on  the  Tuesday  night  or  Wednesday 
morning.  On  the  Tuesday  night  the  Lord  Chamberlain  the 
Earl  of  Suffolk  accompanied  by  Whyneard  the  Keeper  of  the 
Wardrobe,  and  a  guard,  went  to  the  house  under  the  pretence 
of  searching  for  certain  hangings  and  stuff  which  had  been  in 
his  custody  and  were  missing.  When  they  got  to  the  cellar  and 
saw  the  coals  and  faggots,  Whyneard  was  asked  what  use  was 
made  of  it :  he  was  told  it  was  let  to  Percy,  and  the  coals  and 
wood  were  his  winter  fuel.  Suffolk  saw  Fawkes  watching  them, 
and  asked  who  he  was,  and  was  told,  Percy's  servant.  Nothing 
was  found.  Suffolk  made  his  report  to  the  Council.  James 
was  however  still  afraid.  Monteagle  on  hearing  Percy's  name 
suspected  the  warning  came  from  him.  James  insisted  on  a 
further  search  being  made,  especially  among  the  wood  and 
coals. 

Meanwhile  Catesby  had  gone  into  the  country,  Percy  to 
Sion  House,  Wright  and  Winter  remained  in  London.  Wright 
came  and  told  Winter  what  had  been  done.  Winter  then  sent 
Wright  to  Percy  to  warn  him,  and  went  down  Parliament 
Street  to  hear  the  news.  The  guard  at  the  bottom  would  not 
let  him  pass;  they  told  him  treason  had  been  discovered,  and 
he,  believing  that  now  at  last  all  was  known,  went  to  the  stable 
where  his  horse  was  kept,  mounted  and  rode  off  to  join  the 
others.  Dunchurch  in  Warwickshire  had  been  fixed  as  the 
rendezvous. 

At  midnight  on  the  Tuesday  Sir  Thomas  Knyvet,  a  justice 
of  the  peace  for  Westminster  and  gentleman  of  the  King's 
Chamber,  was  sent  with  a  small  guard,  to  make  further 
search;  outside  Percy's  house  they  found  his  servant  Fawkes 
dressed  and  on  the  alert,  they  took  him  into  custody,  deem- 
ing it  suspicious  that  he  was  up  at  that  hour.  They  then 
searched  the  cellar,  and  under  the  wood  and  coal  found  36 
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_'tiii|><>\vdcr.     Fawkes  w;  1,  ami  matches 

.dy  to  fire  the  powder  found  <>a  him.      Fawkes 

admitted  his  object,  and  suit  I  if  he  had  been  arrest-  -d    inside 

ilar  instead  of  outside  he  would  have  ihvd  tlie  powder 

then  and  there.     Fawkes  was  at  once  taken  to  Whitehall,  and 

ii  meeting  of  the  Privy  Council  called  at  4  A.M.  in  .James'  bed- 

r  ».  »m  :  F.i  wkes  was  brought  in  and  questioned ;  he  gave  the  name 

oi' .Johnson,  denied  he  had  any  accomplice,  admitted  he  intended 

to  blow  up  the  Parliament,  and  seemed  to  glory  in  his  plot. 

a  long  examination,  as  no  information  could  be  obtained 

from  him,  he  was  sent  to  the  Tower. 

Percy,  Catesby,  and  Winter  were  on  their  way  to  Warwick- 
shire. Grant  was  still  in  London,  and  on  hearing  the  news,  he 
and  his  friends  went  to  a  livery  stable  keeper's,  broke  open  his 
stlbles,  took  such  horses  as  they  could  find,  and  set  off  for 
Warwickshire.  Sir  Everard  Digby's  at  Dunchurch  was  the 
place  of  meeting.  There  were  assembled  some  80  persons  and 
; 'inspects  were  so  bad,  that  at  tirst  they  could  scarcely 
prevent  their  servants  deserting  them.  They  advanced  into 
Worcestershire  where  they  had  many  friends ;  but  the  Sheriff 
Sir  Ki'-hard  NValsh  collected  such  force  as  he  could,  and  the 
conspirator  d  into  Staffordshire  to  Holbeach  a  house 

beloii-in^  to  Stephen  Littleton.     Walsh  surrounded  the  house 
and  tail'  d  on  them  to  surrender;  they  refused,  and  were  pre- 
„'  for  a  djsperate  defence,  when  a  spark  exploded  about 
•  -mids  of  }>u\vder  that  had  been  placed  in  front  of    the 
Catesby,  Rook  wood  and  Grant  were  disabled  by 
;»n.      Winter  was  told  of  this  and  advised  to  escape; 
i  to  do  so  until  he  had  seen  Gates  by.      When  he  got 
room  he  found  them   k>  r -asonable  well;"   he  asked 
they  intended  to  do,  they  told  him  die  there.      Winter 
said  ho  would  die  with  them.     Walsh  attacked  the  house,  in 
the  .courtyard,  the  first  shot  struck  Winter  in  the  shoulder  and 
disabled   h:  with  the  next  shot  John  Wright  was  shot 

:   then  the  younger  Wright  was  killed,  and  diivdly  after- 
Rookwood  wounded.     As  the  Sheriff's  party  were  about 
ru.-h'-d  out  and  called  to  Winter,  "Stand  by 
in--,  Tom,  and  we  will  die  together."     Winter  replied  that  he 
ae  use  of  his  right  arm,  and  that  would  cause  him  to 
ken.     Percy,  Catesby  and  Winter  stood  in  the  doorway 

LSI   t;>  the  :  ;ext  shot  killed 

both  I  .  and  Winter  with  his  disabled  arm  had 

.Tender,  "as  one  hurt  him  in  the  beily  with  a  pik- 

an;  behind   him  and  caught  his  arms."     With  this 
-:ico  ended,  and  Winter,  Grant,  Rook  wood,  Keyes, 
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Bates  and  Sir  Everard  Digby  were  sent  to  the  Tower.  The 
other  Winter,  Robert,  was  afterwards  arrested  in  Worcester- 
shire, and  Littleton  the  owner  of  Holbeach  at  Prestwood  in 
Staffordshire.  Tresham  was  arrested  in  London. 

As  soon  as  the  prisoners  were  in  the  Tower,  torture  was 
used  to  get  information.  Tresham  said  Garnet  was  privy  to 
the  plot,  but  afterwards  retracted  it.  The  Earl  of  Northum- 
berland being  Percy's  cousin,  was  at  once  arrested  and  sent  to 
the  Tower  as  a  measure  of  precaution. 

Parliament  did  not  meet  till  the  9th.  Lords  Mordant  and 
Stourton  did  not  attend,  they  were  therefore  suspected  of  being 
privy  to  the  plot  and  arrested. 

The  Government  seems  to  have  fallen  into  a  wild  state  of 
terror,  arrest  followed  arrest  in  rapid  succession;  by  the  26th 
November  no  less  than  46  persons  were  in  custody  in  different 
places,  and  a  council  letter  was  sent  to  Sir  Julius  Caesar,  Sir 
Roger  Wilbraham,  Sir  Edward  Phillips,  Sir  John  Croke,  Sir 
Edward  Coke,  Sir  John  Dodderidge,  Sir  Francis  Bacon,  Sir 
Walter  Cope,  Sir  George  Moore  and  Sir  Henry  Montague, 
authorizing  further  search  apprehensions  and  commitment. 

On  the  19th  November  a  council  letter  was  sent  to  the 
same  persons,  directing  an  examination  of  the  persons  appre- 
hended and  found  chargeable  with  a  suspicion  of  the  conspiracy, 
and  enclosing  a  list  of  persons  to  be  examined.  A  general  form 
of  interrogation  was  drawn  up  which  was  to  be  ministered  to 
those  who  were  to  be  examined.  The  commissioners  acted 
promptly  on  these  instructions;  they  held  examinations  on 
the  23rd  and  29th  November,  and  on  the  2nd,  3rd,  4th,  5th, 
6th,  9th,  10th,  llth,  12th  and  30th  December,  during  this  time 
they  examined  26  persons;  they  afterwards  examined  7  more. 

Eager  as  they  were  to  get  information,  the  result  of  some 
of  the  examinations  must  have  been  very  disappointing;  as 
for  instance  that  of  Michael  Gawdy1,  which  is  as  follows  : — 

"6  December  1605.  Thexaminacion  of  Michaell  Gawdy 
of  St  Martin's  in  the  field  Cobler  aged  69  yeeres  or  there- 
aboutt. 

"  Sayeth  that  the  Sonday  before  Alhallow  day  he  reported 
that  he  had  hard  that  there  should  be  a  blowe  given  this 
Parliament  which  should  breed  contraversie  but  where  when 
or  of  whome  he  hard  the  same  he  cannot  tell. 

"  Sayeth  he  is  noe  Recusant  nor  ever  was  but  lyveth  by 
almes  of  well  disposed  persons  as  by  his  cobling. 

"  Sayeth  that  he  made  the  said  reporte  unto  a  butcher  and 
his  wyfe  in  Norton  Falgate  neer  Shordich  occasioned  by  their© 
1  1  Keport  Hist.  MSS.  Commission,  58. 
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.ii.l  when  Parliament  shoulde  begin;  and  sayeth  that  he 
hard  those  words  spoken  not  long  before  that  tyme. 

M.  (Gawdy's  mark) 

"Signed,   Jul.   Caesar,    Roger  Wilbraham,  Jo.  Croke,   Fr. 
,  Walter  Cope,  George  More,  John  Doddridge.    Endorsed 
t)    1 ».  vnnber  1605. 

"  I  'In  •xaininacion  of  Michaell  Gawdy  a  Cobbler." 

All  the  examinations  are  signed  by  three  commissioners 
and  some  by  more;  when  it  is  remembered  that  the  commu- 
sionrrs  were  the  prosecuting  counsel  it  will  be  seen  how  the 
case  against  the  conspirators  was  got  up.  One  of  the  deponents 
Nat liauiel  Torperly  states  that  he  cast  the  King's  nativity  by 

I  »recisest  rules  of  art  to  understand  the  truth. 

James  sent  down  in  his  own  handwriting  directions  to 
torture  Fawkes.  "If  he  will  not  otherwise  confess  the  gentlest 
tortures  are  to  be  first  used  unto  him  and  so  on  step  by  step 
to  the  most  severe." 

That  these  directions  were  carried  out  strictly  we  have 
ample  proof.  Fawkes'  confession  signed  by  himself  remains  to 
this  day  and  the  way  in  which  the  single  name  Guido  is  written 
shows  that  the  process  had  been  carried  on  step  by  step  to  the 
utmost  of  James'  wishes.  To  how  many  more  the  torture  was 
applied  does  not  appear,  but  we  may  be  sure  that  the  King 
did  not  scruple  to  order  or  his  ministers  to  use  it  where  they 
thought  it  necessary.  At  last  Coke  had  got  what  evidence  he 
deemed  sufficient  and  towards  the  end  of  January  all  was 
ready  for  the  trial. 

A  special  commission  was  granted  to  the  Earls  of  Notting- 
ham, Suffolk,  Worcester,  Devonshire,  Northampton,  and  Salis- 
bury, the  Lord  Chief  Justice  Popham,  the  Lord  Chief  Baron 
Finning  and  Mr  Justice  Warburton.  On  the  27th  January, 
1606  the  commissioners  sat  at  Westminster  and  Robert  Winter, 
Thomas  Winter,  Guy  Fawkes,  John  Grant,  Ambrose  Rook- 
wood,  Robert  Keyes,  Thomas  Bates,  and  Sir  Everard  Digby, 
were  placed  at  the  bar  charged  with  treason1. 

The  indictment  states  that,  the  King  having  summoned  a 
Parliament  to  meet  at  Westminster,  Heniy  Garnet  the  superior 
of  the  Jesuits,  Oswald   Tesmond  a  Jesuit,    John   Gerrard   a 
Jesuit,  Robert  Winter,  Thomas  Winter,  Guy  Fawkes,  Robert 
a,  Thomas  Bates  and  Robert  Catesby,  Thomas  Percy,  John 
.lit  and  Christopher  Wright  and  Francis  Tresham  traitor- 
ously met  and  persuaded  Thomas  Winter,  Guy  Fawkes  and 
others  that  the  King,  the  nobility,  clergy,  and  commonalty  of 
the  realm  were  heretics  and  all  heretics  were  accursed  and  ex- 
1  2  State  Trials. 
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communicated,  that  no  heretic  could  be  King,  that  it  was  lawful 
and  meritorious  to  kill  the  King  and  other  heretics  and  to  re- 
store the  Catholic  religion.  That  therefore  Winter,  Fawkes, 
Keyes,  Bates,  Catesby,  Percy,  John  Wright,  Christopher 
Wright  and  Tresham  traitorously  concluded  and  agreed  with 
gunpowder,  as  it  were  with  one  blast,  suddenly,  traitorously 
and  barbarously  to  blow  up  and  tear  in  pieces  our  said 
sovereign  Lord  the  King,  the  excellent,  virtuous  and  gracious 
Queen  Anne  his  dearest  wife,  the  most  noble  prince  Henry  their 
eldest  son  and  future  hope  and  joy  of  England,  and  the  Lords 
spiritual,  the  reverend  judges  of  the  realm,  the  knights,  citizens 
and  burgesses  of  Parliament  and  divers  other  faithful  subjects 
and  servants  of  the  King  in  the  said  Parliament  for  the  causes 
aforesaid,  to  be  assembled  in  the  House  of  Parliament  and  all 
of  them  without  any  respect  of  majesty,  dignity,  degree,  sex,  age 
or  place,  most  barbarously  and  more  than  beastly,  traitorously 
and  suddenly  to  destroy  and  swallow  up ;  and  further  did  most 
traitorously  conspire  and  conclude  among  themselves  that  not 
only  the  whole  royal  issue  male  of  our  said  sovereign  Lord 
the  King  should  be  destroyed  and  rooted  out,  but  that  the 
persons  aforesaid  together  with  divers  other  false  traitors  traitor- 
ously with  them  to  be  assembled,  to  surprise  the  persons  of  the 
noble  Ladies  Elizabeth  and  Mary  daughters  of  the  King, 
proclaim  Elizabeth  to  be  Queen  and  issue  a  proclamation 
stating  that  no  alteration  should  at  first  be  made  as  to  religion, 
but  that  all  abuses  within  the  realm  should  be  reformed;  that 
the  prisoners  with  the  advice  of  Garnet,  Tesmond  and  Gerrard 
•Tesuits  swore  upon  the  Holy  Evangelists  and  the  Sacrament  of 
the  Eucharist  that  they  would  keep  the  plot  secret  and  not  reveal 
it,  directly  or  indirectly,  by  words  or  circumstance  and  not  desist 
from  its  execution  without  the  consent  of  all  of  them ;  that  Winter 
and  the  others  thereupon  took  the  oath  and  received  the  Sacra- 
ment from  Garnet,  Gerrard  and  Tesmond ;  that  Winter  and  the 
others  dug  a  mine  in  the  foundation  of  the  wall  of  the  House 
of  Parliament  of  three  yards  in  thickness,  intending  to  bestow  in 
it  a  great  quantity  of  gunpowder ;  that  the  work  was  of  great 
difficulty  by  reason  of  the  hardness  and  thickness  of  the  wall ; 
that  the  conspirators  therefore  hired  a  cellar  adjoining  at  a 
yearly  rent  and  placed  twenty  barrels  of  gunpowder  therein ;  that 
they  imparted  the  secret  to  certain  others  whom  they  required 
to  join  them  and  to  provide  armour  and  other  necessaries  for 
the  better  accomplishment  of  their  treason;  that  the  armour  was 
provided,  ten  more  barrels  of  gunpowder  brought  and  placed  in 
the  cellar  and  covered  with  billets  of  wood ;  that  four  hogsheads 
more  of  gunpowder  were  brought  and  covered  over  with  wood, 
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and  iron  bars;  that  Guy  Fawkes  had  prepared  and  had 
upon  his  person  touchwood  and  match  to  tire  the  said  barrels, 
•  •ads  and  gunpowder;  that  on  the  discovery  of  the  plot 
Miioiid,  Gerrard,  Robert  Winter,  Thomas  Winter, 
res,  Grant,  Rookwood,  Catesby,  Percy,  John  Wright, 
ami    Clnistoph.  r    \V right,    fled    into    the  country,   stirred  up 
treason,  raised  actual  rebellion  against  the  King  and  started  to 
encourage  others  to  join  them;  that  in  divers  parts  of  the  king- 
dom the  papists  were  in  actual  rebellion  against  our  Lord  the 

all  pleaded  not  guilty. 
Sir  Edward  Phillips,  serjeant-at-law,  opened  the  case  for 

own. 

lie  matter,"  he  said,  "that  is  now  to  be  offered  to  you  my 

the  commissioners  and  to  the  trial  of  you  the  knights 
and  gentlemen  of  the  jury  is  matter  of  treason,  but  of  such 
horror  and  monstrous  nature  that  before  now  the  tongue  of 
man  never  delivered,  the  ear  of  man  never  heard,  the  heart  of 
man  never  conceited,  nor  the  malice  of  hellish  or  earthly  devil 
e\vr  practised.  For  if  it  be  abominable  to  murder  the  least, 
if  to  touch  God's  anointed  be  to  oppose  himself  against  God, 
if  by  blood  to  subvert  princes  states  and  kingdoms  be  hateful 
to  God  and  man,  as  all  true  Christians  must  acknowledge;  then 
how  much  more  than  too  too  monstrous  shall  all  Christian 

judge  the  horror  of  this  treason,  to  murder  and  subvert 
such  a  King,  such  a  Queen,  such  a  prince,  such  a  progeny,  such 
be,  such  a  Government,  so  complete  and  absolute  that  God 
approves,  the  world  admires,  all  true  English  hearts  honour 
and  reverence,  the  Pope  and  his  disciples  only  envy  and 
malign.  The  proceeding  wherein  is  proper  to  be  divided  into 
thivr  general  heads:  (1)  matter  of  declaration,  (2)  matter  of 
aggravation,  (3)  matter  of  probation.  Myself  am  limited  to 

nly  with  the  matter  of  declaration,  and  that  is  contained 
within  compass  of  the  indictment  only.  For  the  other  two  I 
um  to  leave  to  him  to  whose  place  it  belongeth. 

"The  substance  of  which  declaration  consisteth  of  four  parts : 
(1)  in  the  pci-sons  and  qualities  of  the  conspirators,  (2)  in  the 
manner  c«  -nspired,  (3)  in  the  means  and  manner  of  the  providing 
and  <\, -cation  of  the  conspiracy,  and  (4)  of  the  end  and  purpose 
why  it  was  so  conspired." 

Phillips   then   stated   the   persons  were  the  prisoners,  all 

grounded  Romanists  and  corrupted  scholars  of  so  irreligious  and 

TOUS  a  school.     He  then  went  through  the  indictment  to 

show   the  matter  conspired,  and  the  means  and  manner  taken 

cule  the  same  and  staled  that  the  prisoners  proposed  to 
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send  Sir  Edward  Baynham  a  person  attainted  of  treason  and 
styling  himself  prince  of  that  damned  crew,  to  make  the  matter 
known  to  the  Pope  and  to  crave  his  aid,  an  ambassador  fit 
both  for  the  message  and  the  persons,  to  be  sent  between  the 
Pope  and  the  devil. 

The  Attorney-General  (Sir  Edward  Coke)  then  addressed  the 
Court.  "It  appeareth  to  your  Lordships  and  to  the  rest  of  this 
most  honourable  and  grave  assembly  even  by  that  which  Mr 
Serjeant  hath  already  opened  that  these  are  the  greatest 
treasons  that  ever  were  plotted  in  England  and  concern  the 
greatest  King  that  ever  was  of  England.  But  when  this  as- 
sembly shall  further  hear  and  see  discovered  the  roots  and 
branches  of  the  same  not  hitherto  published,  they  will  say 
indeed  '  Quis  haec  posteris  sic  narrare  poterit  ut  facto,  non  Jicta 
esse  videantur?'  And  therefore  in  this  so  great  a  cause,  upon 
the  carriage  and  event  whereof  the  eye  of  all  Christendom  is 
at  this  day  bent,  I  shall  desire  that  I  may  with  your  patience 
be  somewhat  more  copious  and  not  so  succinct  as  my  usual 
manner  hath  been,  and  yet  will  I  be  no  longer  than  the  very 
matter  itself  shall  necessarily  require. 

"But  before  I  enter  into  the  particular  narration  of  this 
cause,  I  hold  it  fit  to  give  satisfaction  to  some,  and  those  well 
affected  amongst  us,  who  have  not  only  marvelled  but  grieved 
that  no  speedier  expedient  hath  been  used  in  these  proceedings 
considering  the  monstrousness  and  continual  horror  of  this 
so  desperate  a  cause.  1.  It  is  ordo  naturce  agreeable  to  the 
order  of  nature  that  things  of  great  weight  and  magnitude 
should  slowly  proceed  according  to  that  of  the  poet,  *  Tarda 
solet  magnis  rebus  adesse  fides.1  And  surely  of  these  things 
we  may  truly  say,  '  Nunquam  ante  dies  nostros  talia  accide- 
runt '  :  neither  hath  the  eye  of  man  seen  nor  the  ear  of  man 
heard  the  like  things  to  these.  2.  Veritas  temporis  filia, 
Truth  is  the  daughter  of  time,  especially  in  this  case  wherein 
by  .timely  and  often  examinations,  1.  Matters  of  greatest  mo- 
ment have  been  lately  found  out.  2.  Some  known  offenders, 
and  those  capital,  but  lately  apprehended.  3.  Sundry  of  the 
principal  arch-traitors  before  unknown  now  manifested  as  the 
Jesuits.  4.  Heretical,  treasonable,  and  damnable  books  lately 
found  out,  one  of  equivocation,  and  another  '  De  officio  princi- 
pis  Christiani '  of  Francis  Tresham's.  There  have  been  already 
twenty  and  three  several  days  spent  in  examinations.  5.  We 
should  otherwise  have  hanged  a  man  unattainted,  for  Guy 
Fawkes  passed  for  a  time  under  the  name  of  John  Johnson,  so 
that  if  by  that  name  greater  expedition  had  been  made  and  he 
hanged,  though  we  had  not  missed  of  the  man,  yet  the  proceed- 
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ing  would  not  have  been  so  orderly  or  justifiable      6.   The 
kin  IT,  "ut  «.f  his  wisdom  and  great  moderation,  was  pleased  to 
appoint  this  trial  in  tinio  of  assembly  in  parliament,  for  that  it 
mil  «->p« vially  those  of  the  parliament.      Now  touching 
tin-  otlriuvs  themselves,  they  are  so  exorbitant  and  transcend- 
ent, and  aggregated  of  so  many  bloody  and  fearful  crimes,  as 
.  jinnot  be  aggravated  by  any  inference,  argument,  or  cir- 
cunistaiu-e  whatsoever,  and  that  in  three  respects.     First,  be- 
this  offence  is  primes  impressionis,  and   therefore  sine 
nomine,  without  any  name  which  might  be  adcequatum  suf- 
li. -it-lit  to  express  it  given  by  any  legist  that  ever  made  or  writ 
of  any  laws.     For  the  highest  treason  that  all  they  could  ima- 
gine, they  called  it  only  crimen  Icesce  majestatis,  the  violating 
of  the  majesty  of  the  prince.     But  this  treason  doth  want  an 
apt  name  as  tending  not  only  to  the  hurt,  but  to  the  death  of 
the  king,  and  not  the  death  of  the  king  only,  but  of  his  whole 
kingdom,  non  regis  sed  regni,  that  is,  to  the  destruction  and 
dissolution  of  the  frame  and  fabrick  of  this  antient,  famous, 
and  ever-flourishing  monarchy,  even  the  deletion  of  our  whole 
name  and  nation.     And  therefore  'Hold  not  thy  tongue,   0 
.  keep  not  still  silence :  refrain  not  thyself,  O  God.    For 
lo,  thine  enemies  make  a  murmuring:  and  they  that  hate  thee 
have  lift  up  their  heads.     They  have  said,  Come,  and  let  us 
root  them  out,that  they  may  be  no  more  a  people  and  that  the 
name  of  Israel  may  be  no  more  in  remembrance  V     Secondly, 
it  is  sine   exemplo   beyond  all   examples  whether   in  fact   or 
fiction   even  of  the   tragick   poets  who   did   beat   their   wits 
to  represent  the  most  fearful  and  horrible  murders.     Thirdly, 
it  is  sine  modo  without  all  measure  or  stint  of  iniquity  like 
a  mathematical  line  which  is  divisibilis  in  semper  divisibilia, 
intinitrly  divisible.     It  is  treason  to  imagine  or  intend  the 
druth  of  the  king,  queen,  or  prince.     For  treason  is  like  a  tree 
whose  root  is  full  of  poison,  and  lieth  secret  and  hid  within 
the  earth,  resembling  the  imagination  of  the  heart  of  man, 
whifh  is  so  secret  as  God  only  knoweth  it.     Now  the  wisdom 
of  the  law  provideth  for  the  blasting  and  nipping  both  of  the 
leaves,  blossoms,  and   buds  which  proceed   from  this  root  of 
treason,  either  by  words  which  are  like  to  leaves,  or  by  some 
overt  act  which  may  be  resembled  to  buds  or  blossoms  before 
it   cometh   to  such   fruit  and  ripeness  as  would  bring  utter 
iction  and  desolation  upon  the  whole  state.     It  is  like- 
wise treason  to  kill  the  lord  chancellor,  lord  treasurer,  or  any 
justice  of  one  bonch  or  other  justices  of  assize ;  or  any  other 
judge  mentioned  in  the  statute  of  25  Edward  III.,  sitting  in 
*  Psalm  IxYxiii.  1,  2,  4. 
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their  judicial  places  and  exercising  their  offices.  And  the 
reason  is  for  that  every  judge  so  sitting  by  the  king's  au- 
thority, representeth  the  majesty  and  person  of  the  king;  and 
therefore  it  is  crimen  kesce  majestatis  to  kill  him,  the  king  being 
always  in  judgment  of  law  present  in  court.  But  in  the  high 
court  of  parliament  every  man  by  virtue  of  the  king's  authority 
by  writ  under  the  great  seal,  hath  a  judicial  place,  and  so  con- 
sequently the  killing  of  every  of  them  had  been  a  several 
treason  and  crimen  Icesce  majestatis.  Besides  that  to  their 
treasons  were  added  open  rebellion,  burglary,  robbery,  horse- 
stealing,  &c.  So  that  this  offence  is  such  as  no  man  can  express 
it,  no  example  pattern  it,  no  measure  contain  it.  Concerning 
foreign  princes,  there  was  here  a  protestation  made  for  the 
clearing  of  them  from  all  imputation  and  aspersion  whatso- 
ever. First,  for  that  whilst  kingdoms  stood  in  hostility,  hos- 
tile actions  are  holden  honourable  and  just.  Secondly,  it  is  not 
the  king's  serjeant,  attorney,  or  solicitor,  that  in  any  sort 
touches  or  mentions  them,  for  we  know  that  great  princes  and 
personages  are  reverently  and  respectfully  to  be  spoken  of,  and 
that  there  is  lex  in  sermone  tenenda.  But  it  is  Fawkes,  Winter 
and  the  rest  of  the  offenders  that  have  confessed  so  much  as 
hath  been  said,  and  therefore  the  king's  counsel  learned  doth 
but  repeat  the  offender's  confession,  and  charge  or  touch  no  other 
person :  they  have  also  slandered  unjustly  our  great  master 
king  James,  which  we  only  repeat  to  shew  the  wickedness  and 
malice  of  the  offenders.  Thirdly,  so  much  as  is  said  concern- 
ing foreign  princes  is  so  woven  into  the  matter  of  the  charge 
of  these  offenders,  as  it  cannot  be  severed  or  singled  from  the 
rest  of  the  matter  so  as  it  is  inevitable  and  cannot  be  preter- 
mitted.  Now  as  this  powder  treason  is  in  itself  prodigious  and 
unnatural,  so  it  is  in  the  conception  and  birth  most  monstrous 
as  arising  out  of  the  dead  ashes  of  former  treasons.  For  it  had 
three  roots  all  planted  and  watered  by  Jesuits  and  English 
Romish  Catholicks,  the  first  root  in  England  in  December  and 
March,  the  second  in  Flanders  in  June,  the  third  in  Spain  in 
July.  In  England  it  had  two  branches.  One  in  December  was 
twelve  months  before  the  death  of  the  late  queen  of  blessed 
memory ;  another  in  March,  wherein  she  died.  First,  in  De- 
cember A.D.  1601,  do  Henry  Garnet,  superior  of  the  Jesuits  in 
England,  Robt.  Tesmond,  Jesuit,  Robt.  Catesby  (who  was  bono 
subacto  et  versuto  ingenio  et  profunda  perficKa),  together  with 
Francis  Tresham  and  others  in  the  names  and  for  the  behalf 
of  all  the  English  Romish  Catholicks  employ  Thomas  Winter 
into  Spain  as  for  the  general  good  of  the  Romish  Catholick 
cause,  and  by  him  doth  Garnet  write  his  letters  to  Father 
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uit  residing  in  Spain,  in  that  In-half.    With  Thomas 

;h  Tesmond,  alias  Greeneway,  the  Jesuit,  go  as  an 

it.-  and   ron  ft -di -rate  in  that   conspiracy.      The  message 

(\vhieli   was  prineip-illy  committed  unto  the  said  Winter)  was 

that    In-  should   in  ike  a  proposition  and  request  to  the  king 

of  Spain  in  the  behalf  and  names  of  the  English  Catholicks 

that   t!i.-  king  would  send  an  army  hither  into  England,  and 

that  tin-  fonvs  of  the  Catholicks  in  England  should  be  prepared 

in  with  him  and  do  him  service.  And  further,  that  he 
should  move  the  king  of  Spain  to  bestow  some  pensions  here 
in  Kngland  upon  sundry  persons  Catholicks  and  devoted  to  his 
service;  and  moreover  to  give  advertisement  that  the  said 

••f  Spain,  making  use  of  the  general  discontentment  that 
young  gentlemen  and  soldiers  were  in,  might  no  doubt  by  re- 
lieving their  necessities  have  them  all  in  his  devotion.     And 
because  that  in  all  attempts  upon  England  the  greatest  dim' 
culty  was  ever  found  to  be  the  transportation  of  horses,  the 

•licks  in  England  would  assure  the  king  of  Spain  to  have 
always  in  readiness  for  his  use  and  service  1500  or  2000  horses 
t  any  occasion  or  enterprise.  Now  Thomas  Winter  un- 
dertaking this  negotiation,  and  with  Tesmond  the  Jesuit  coming 
into  Spain  by  means  of  Father  Creswell,  the  legier  Jesuit  there, 
as  hath  been  said,  had  readily  speech  with  Don  Pedro  Francesa, 
second  secretary  of  state,  to  whom  he  imparted  his  message,  as 
al><>  to  the  Duke  of  Lerma,  who  assured  him  that  it  would  be 
an  office  very  grateful  to  his  master,  and  that  it  should  not 
want  his  best  furtherance.  Concerning  the  place  for  landing  of 
the  king  of  Spain's  army,  which  the  English  Roman  Catholicks 
desired  might  be  sent  to  invade  the  land,  it  was  resolved,  That 
if  the  army  were  great,  then  Essex  and  Kent  were  judged 
(where  note  by  the  way  who  was  then  lord  warden  of 
the  Cinque  Ports),  if  the  army  were  small,  and  trusted  upon 
succour  in  England  then  Milford  Haven  was  thought  more 
o  >n\  enient.  Now  there  being  at  the  time  hostility  betwixt  both 
kingdoms,  the  king  of  Spain  willingly  embraced  the  notion, 
saying  that  he  took  the  message  from  the  Catholicks  very 
kiudly,  and  that  in  all  things  he  would  respect  them  with 
as  great  care  as  his  proper  Castilians.  But  for  his  further 
t  and  full  despatch  Thomas  Winter  was  appointed  to  at- 
tend the  progress.  In  the  end  whereof,  being  in  summer  time, 
Count  Miranda  gave  him  this  answer  in  the  behalf  of  his 
masteV,  that  the  king  would  bestow  100,000  crowns  to  that 
use,  half  to  be  paid  that  year  and  the  rest  the  next  spring  fol- 
lowing ;  and  withal  required  that  they  should  be  as  good  as 
their  promise,  for  the  next  spring  he  meant  to  be  with  them  and 
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set  foot  in  England.  And  lastly,  he  desired  on  the  king's  behalf 
of  Winter,  that  he  might  have  certain  advertisement  and  intel- 
ligence if  so  it  should  in  the  mean  time  happen  that  the  queen 
did  die.  Thomas  Winter,  laden  with  these  hopes,  returns  into 
England  about  a  month  before  Christmas,  and  delivered  answer 
of  all  that  had  passed  to  Henry  Garnet,  Robert  Catesby,  and 
Francis  Tresham.  But  soon  after  set  that  glorious  light,  her 
majesty  died  'mm*  cano,  sol  occubuit,  nox  nulla  secuta  est.'  Pre- 
sently after  whose  death  was  Christopher  Wright,  another  mes- 
senger sent  over  into  Spain  by  Garnet  (who  likewise  did  write 
by  him  to  Creswell  for  the  furtherance  of  the  negotiation)  and 
Catesby  and  Tresham,  in  the  name  and  behalf  of  all  the  Romish 
Catholicks  in  England,  as  well  to  carry  news  of  her  majesty's 
death,  as  also  to  continue  the  aforesaid  negotiation  for  an  inva- 
sion and  pensions  which  by  Thomas  Winter  had  before  been 
dealt  in;  and  in  the  Spanish  court  about  two  months  after  his 
arrival  there,  doth  Christopher  Wright  meet  with  Guy  Fawkes, 
who  upon  the  22nd  of  June  was  employed  out  of  Flanders 
from  Brussels  by  Sir  William  Stanley,  Hugh  Owen  (whose 
finger  hath  been  in  every  treason  which  hath  been  of  late  years 
detected),  and  Baldwyn,  the  legier  Jesuit  in  Flanders,  from 
whom  likewise  the  said  Fawkes  carried  letters  to  Creswell  in 
Spain.  For  the  countenancing  and  furtherance  of  these  affairs, 
the  end  of  Fawkes's  employment  was  to  give  advertisement 
to  the  king  of  Spain  how  the  king  of  England  was  like  to 
proceed  rigorously  with  the  Catholicks,  and  to  run  the  same 
course  which  the  late  queen  did,  and  withal  to  intreat  that  it 
would  please  him  to  send  an  army  into  England,  to  Milford 
Haven,  where  the  Romish  Catholicks  would  be  ready  to  assist 
him,  and  then  the  forces  that  should  be  transported  in  Spinola's 
gallies  should  be  landed  where  they  could  most  conveniently  be. 
And  these  their  several  messages  did  Christopher  Wright  and 
Guy  Fawkes  in  the  end  intimate  and  propound  to  the  king  of 
Spain ;  but  the  king  as  then  very  honourably  answered  both, 
that  he  would  not  in  any  wise  further  listen  to  any  such  motion 
as  having  before  dispatched  an  embassy  into  England  to  treat 
concerning  peace.  Therefore  this  cause  by  foreign  forces  failing, 
they  fell  to  the  powder  plot,  Catesby  and  Tresham  being  in  it 
all,  in  the  treason  of  the  Earl  of  Essex ',  in  the  treason  of  Watson 
and  Clark2,  seminary  priests,  and  also  in  this  of  the  Jesuits, 
such  a  greedy  appetite  had  they  to  practise  against  the  State. 

"  The  rest  of  that  which  Mr  Attorney  then  spake  continu- 
edly  was  by  himself  divided  into  three  general  parts,  the  first 
containing  certain  considerations  concerning  this  treason,   the 
1  See  ante,  p.  287.  2  See  ante,  p.  346. 
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second  observations  about  the  same,  the  third  a  comparison  of 
tli is  treason  of  the  Jesuits  with  that  of  the  seminary  priests 
and  that  of  Raleigh  and  others. 

>r  the  considerations  concerning  the  Powder  Treason,  they 

•:i  mi  m  her  eight,  that  is  to  say,  1.  The  person  by  whom, 
2.  The  persons  against  whom,  3.  The  time  when,  4.  The  place 

,  5.  The  means,  6.  The  end,  7.  The  secret  contriving,  and 
v  8.  The  admirable  discovery  thereof. 
"  1.   For  the  persons  offending,  or  by  whom,  they  are  two 

cither  of  the  clergy  or  laity,  and  for  each  of  them  there 
is  a  several  objection  made.  Touching  those  of  the  laity,  it  is 
by  some  given  out,  that  they  are  such  men  as  admit  just  ex- 
eept  ion,  either  desperate  in  estate  or  base,  or  not  settled  in  their 
wits,  such  as  are  sine  religione,  sine  sede,  sine  Jide,  sine  re  et 

/>e,  without  religion,  without  habitation,  without  credit, 
without  means,  without  hope.  But  (that  no  man,  though  never 
s  )  \vi.-ked,  may  be  wronged),  true  it  is  they  were  gentlemen  of 
good  houses,  of  excellent  parts,  however  most  perniciously  se- 
duced, abused,  corrupted,  jesuited  and  of  very  competent  for- 
tunes and  states.  Besides  that  Percy  was  of  the  house  of 
Northumberland,  Sir  William  Stanley,  who  principally  employed 
Fu \vkes  into  Spain,  and  John  Talbot  of  Grafton,  who  at  the 
least  is  in  case  of  misprision  of  high  treason  are  both  of  great  and 
honourable  families.  Concerning  those  of  the  spirituality,  it  is 
likewise  falsely  said  that  there  is  never  a  religious  man  in  this 
action,  for  I  never  yet  knew  a  treason  without  a  Romish  priest, 
but  in  this  there  are  very  many  Jesuits  who  are  known  to  have 
dealt  and  passed  through  the  whole  action;  three  of  them  are 
l«-uriers  and  statesmen,  as  Henry  Garnet,  alias  Walley,  the 
superior  of  the  Jesuits  legier  here  in  England,  Father  Cress- 
well,  legier  Jesuit  in  Spain,  Father  Baldwyn,  legier  in  Flan- 

;is  Parsons  at  Rome,  besides  their  cursory  men,  as  Ger- 
ranl,  Oswald,  Tesmond  alias  Greeneway,  Hammond,  Hall  and 
other  Jesuits;  so  that  the  principal  offenders  are  the  seducing 
1  t  s,  men  that  use  the  reverence  of  religion ;  yea,  even  the 
most  sacred  and  blessed  name  of  Jesus,  as  a  mantle  to  cover 
their  impiety,  blasphemy,  treason,  and  rebellion,  and  all  manner 
of  wi«-ke«lne>s,  as  by  the  help  of  Christ  shall  be  made  most 
apparent  to  the  glory  of  God  and  the  honour  of  our  religion. 
1  riling  this  sect,  their  studies  and  practices  principally 

rt  in  two  acts,  to  wit,  in  deposing  of  kings  and  disposing 
of  kingdoms  ;  their  profession  and  doctrine  is  a  religion  of  dis- 
tinctions, the  greatest  part  of  them  being  without  the  text,  and 
therefore  in  very  deed  idle  and  vain  conceits  of  their  own 
brains,  not  having  ineinbra  diciileiitia,  that  is,  all  the  parts  of 
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the  division  warranted  by  the  word  of  God,  and  '  ubi  lex  non 
distinguit  nee  nos  distinguere  debemus'  And  albeit  that 
princes  hold  their  crowns  immediately  of  and  from  God,  by 
right  of  lawful  succession  and  inheritance,  and  inherit  by  royal 
blood,  yet  think  these  Jesuits  with  a  goose  quill  within  four 
distinctions  to  remove  the  crown  from  the  head  of  any  king 
christened,  and  to  deal  with  them  as  the  old  Romans  are  said 
to  have  done  with  their  viceroys  or  petty  kings,  who  in  effect 
were  but  lieutenants  unto  them,  to  crown  and  uncrown  them 
at  their  pleasures.  Neither  so  only,  but  they  will  proscribe 
and  expose  them  to  be  butchered  by  vassals,  which  is  against 
their  own  canons,  for  priests  to  meddle  in  cause  of  blood,  and 
by  this  means  they  would  make  the  condition  of  a  king  far 
worse  than  that  of  the  poorest  creature  that  breatheth.  First, 
saith  Simanca,  '  Hcerttici  omnes  ipso  jure  sunt  excommu- 
1  nicati  et  a  communione  fidelium  diris  proscriptionibus  sepa- 
1  rati  et  quotannis  in  ccena  Domini  excommunicantur  a  Papa.' 
So  then  every  heretick  stands  and  is  reputed  with  them  as 
excommunicated  and  accursed  if  not  de  facto  yet  de  jure  in 
law  and  right  to  all  their  intents  and  purposes,  therefore  may 
be  deposed,  proscribed,  and  murdered.  I,  but  suppose  he  be  not 
a  professed  heretick,  but  dealeth  reservedly  and  keepeth  his 
conscience  to  himself,  how  stands  he  then  1  Simanca  answers, 
'  Quceri  auterti  solet  an  hcereticus  occultus  excommuiticatus  sit 
1  ipso  jure  et  in  alias  etiani  pumas  incidat,  contra  hcerelicos  sta- 
1  tutas  ?  Cui  qucestioni  simpliciter  juris-periti  respondent  quod 
'  etsi  kceresis  occulta  sit  nihiloitiinus  occultus  hcereticus  incidit 
1  in  illas  poenas.'  Whether  he  be  a  known  or  a  secret  heretick, 
all  is  one  :  they  thunder  out  the  same  judgment  and  curse  for 
both;  whereas  Christ  saith  'nolite  judicarej  judge  not,  which 
is,  saith  Augustine,  'nolite  judicare  de  occultis'  of  those  things 
which  are  secret.  But  suppose  that  a  prince  thus  accused  and  de- 
posed, will  eftsoons  return  and  conform  himself  to  their  Romish 
Church,  shall  he  then  be  restored  to  his  State  and  again  receive 
his  kingdom  ]  Nothing  less,  for  saith  Simanca,  '  tii  reges  aut 
'  alii  principes  Christiani  facti  sint  hceretici  protinus  subjecti 
1  et  vassali  ah  eorum  dominio  liberantur,  nee  jus  hoc  recupera- 
'  bunt  quamvis  posted  reconcilientur  ecclesice.'  O  but  '  sancta 
1  mater  ecclesia  nunquam  claudlt  yremium  redeunti.'  Our  holy 
mother  the  Church  never  shuts  her  bosom  to  any  convert.  It 
is  true,  say  they,  but  with  a  distinction  quoad  animo.m.  There- 
fore so  he  may  and  shall  be  restored  that  is  spiritually  in 
respect  of  his  soul's  health.  Quoad  animam  he  shall  again  be 
taken  into  the  holy  church,  but  not  quoad  reynum,  in  respect 
of  his  kingdom  or  state  temporal  he  must  not  be  restored.  The 
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reason  h.  because  all  hold  only  thus  far  •  modo  non  sit  ad  dam- 
•••'  ecclesicK,'  so  that  tin-  ehureh  receive  thereby  no  detri' 

;  I,  but  suppose  that  such  an  unhappy  deposed  prince  have 
a  SOU  or  lawful  and  right  heir,  and  In-  also  not  to  be  touched 

tted  with  his  father's  crime,  shall  not  he  at  least  succeed 
and  be  invested  into  that  princely  estate?  Neither  will  this 
down  with  them;  heresy  is  a  leprosy  and  hereditary  disease. 
k  //'  ex  leprosis  pareniibus  lej/rosi  generantur  filii.'  '  Of 
'  leprous  parents  come  leprous  children.'  So  that,  saith  Si- 

t.  '  1'ropter  hwresim  regis  non  solum  rex  reyno  privatur 
'  sed  et  fjuxjUii  «  r»jn\  successions  pelluntur  ut  noster  Lupus' 
(who  is  indeed  '  rir  secundum  nonien  ejus,  a  wolf  as  well  in 
nature  as  name)  '  luculenter  probat.'  Now  if  a  man  doubt 
*hom  they  here  mean  by  an  heretick,  Creswell  in  his  book 
called  Philopater,  gives  a  plain  resolution,  '  Regnandi  jus  amit- 

*  tit*  (saith  he)  * qui  religionem  Romanam  deseritj  he  is  the 
hen-tick  we  speak  of,  even  whosoever   forsakes   the  religion 
of  the  church  of  Rome,  he  is  accursed,  deprived,  proscribed, 
never  to  be  absolved  but  by  the  Pope  himself,  never  to  be 
restored  either  in  himself  or  his  posterity. 

"  One  place  amongst  many  out  of  Greswell's  Philopater  shall 

to  give  a  taste  of  the  Jesuitical   spirits  and    doctrine, 

which    is   this,  '  Hinc   etiam   infert   universa   theologorum   ac 

<consultorum    ecclesiasticorum    schola    (et    est    cerium    et 

V/e),  quemcurtque  principem  Christianuin  si  d  Rtlujwne 

'  '  'atholica   manifesto   diflexerit  et  olios  avocare   voluerit  exci- 

*  dere  statim  onnd  potestate  ac  diynitate  ex  ipsa  vi  juris  turn 

*  hmntnii    tum   iH,-ini,  Itocque  ante  dictam  sententiam  supremi 

•'Urig  co)Ura  ip&um  prolataan;  et  subditos  quos- 

;>ie   liberos   esse   ab   onmi  jumntenti  obligatione  quod  de 

'    t'i)i<i»nni  pn'iH't'f.i'    l-'i'itiino   prcestitissent,  posseque 

*  et    dtbr.rv    (W    rires    Jiabeant)    ixtiitsniodl    homine/n    tar 

•in  (ic  r// /•/'.«.-//  l)(,inlin  desertorem  et  reipub- 
nm    iiiiuii'-niii   hosternque  ex  hominum   Ckristumontm 
1  dontinatn  ne  alios  injiciat  vel  suo  ('.<••  /»/>/<)  ant  imperio 

l>>,  avertat;  atque  hcec  certa  definite  et  i ml H !.>(•> 

*  doctissimorum  sententia1.'     That  is,  this  infei-ence  also  doth 

hole  school  both  of  divines  and  lawyers  make  (and  it  is  a 

i  tain  and  to  be  undoubtedly  believed),  that  if  any 

•inn    prince   whatsoever  shall    inani'.e>tly   turn   from   the 

•lie  religion  and  desire  to  seek  to  reclaim  other  men  from 

tme,  he  presently  falleth  from  all   princ.-ly  power  and  dig- 

and  that  also  by  virtue  and  force  of  tin-  law  itself,  both 

divine  and  human,  even  before  any  sentence  pronounced  against 

1  Sect.  2,  p.  109. 


1606. 


speech. 


384 


State  Trials. 


Gunpowder 

plot. 

Attorney- 

GeneraCs 

speech. 


him  by  the  supreme  pastor  and  judge.  And  that  his  subjects,  of 
what  estate  or  condition  soever,  are  freed  from  all  bond  of  oath 
of  allegiance  which  at  any  time  they  had  made  unto  him  as  to 
their  lawful  prince.  Nay,  that  they  both  may  and  ought,  pro- 
vided they  have  competent  strength  and  force,  cast  out  such 
a  man  from  bearing  rule  amongst  Christians  as  an  apostate,  a 
heretic,  a  backslider  and  revolter  from  our  Lord  Christ,  an 
enemy  to  his  own  State  and  Commonwealth,  lest  perhaps  he 
might  infect  others,  or  by  his  example  or  command  turn  them 
from  the  faith ;  and  this  is  the  certain  resolute  and  undoubted 
j  udgment  of  the  best  learned  men.  But  Tresham,  in  his  book  De 
Officio  Principis  Christ-iani,  goeth  beyond  all  the  rest,  for  he 
plainly  concludeth  and  determineth  that  if  any  prince  shall  but 
favour  or  shew  countenance  to  an  heretic,  he  presently  loseth 
his  kingdom.  In  his  fifth  chapter  he  propoundeth  this  problem, 
'  An  aliqua  possit  secundum  conscientiam  subditis  esse  ratio 
'  cur  legitimo  suo  regi  bellum  sine  scelere  moveant.'  Whether 
there  may  be  any  lawful  cause  justifiable  in  conscience  for  sub- 
jects to  take  arms  without  sin  against  their  lawful  prince  and 
sovereign  1  The  resolution  is,  '  Si  princeps  hcereticus  sit  et 
1  obstinate  ac  pertinaciter  intolerabilis  summi  pastoris  Divina 
f  potestate  deponatur  et  aliud  caput  constituatur  cui  subditi  se 
1  jung ant  et  legitimo  ordine  et  authoritate  tyrannidem  amo- 
1  veant.  Princeps  indulgendo  Jwereticos  non  solum  Deum  offendit 

*  Bed  perdit  et  regnum  et  gentem.'     Their  conclusion  therefore 
is,  that  for  heresy  as  above  is  understood  a  prince  is  to  be 
deposed  and  his  kingdom  bestowed  by  the  Pope  at  pleasure, 
and  that  the  people  upon  pain  of  damnation  are  to  take  part 
with  him  whom  the  Pope  shall  so  constitute  over  them  ;  and 
thus  whilst  they  imagine  with  the  wings  of  their  light-feathered 
distinctions  to  mount  above  the  clouds  and   level  of   vulgar 
conceits,  they  desperately  fall  into  a  sea  of   gross  absurdity, 
blasphemy,  and  impiety.     And  surely  the  Jesuits  were  so  far 
engaged  in  this  treason  as  that  some  of  them  stuck  not  to  say 
that  if  it  should  miscarry,  that  they  were  utterly  undone,  and 
that  it  would  overthrow  the  state  of  the  whole  society  of  the 
Jesuits.     And  I  pray  God  that  in  this  they  may  prove  true 
prophets,  that  they  may  become  like  the  order  of  Templarii  so 
called,  for  that  they  kept  near  the  sepulchre  at  Jerusalem,  who 
were  by  a  general  and  universal  edict  in  one  day  throughout 
Christendom  quite  extinguished  as  being  ordo   impietatis,    an 
order  of  impiety.      'And  so  from  all  sedition  and  privy  con- 
1  spiracy,  from  all  false  doctrine  and  heresy,  from  hardness  of 

*  heart,  and  contempt  of  thy  word  and  commandment,  good 

*  Lord,  deliver  us.'     Their  protestations  and  pretences  are  to 
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\\in  souls  to  (lod.  tin  -ir  ]  i  roofs  weak   light  and  of  no  value, 

tlirir  conclusions   falsr,  damnable,   and   damnrd  heresies.      The 

••iriitiniirth  (Jod,   thr  second  savoureth  of  weak  and  frail 

m  in,  and  thr  last  of  the  devil :  and  their  practice  easily  appeareth 

out  of  thr  dealing  of  their  holy  father.     Henry  III.  of  France 

illing  a  cardinal   was   excommunicated,   and  afterwards 

munirn  d  by  James  Clement,  a  monk.     That  fact  doth  Sixtus 

Quintus,  thru  pope,  instead  of  orderly  censuring  thereof,  not 

only  approve  but  commend  in  a  long  consistory  oration,  'That 

•  a  monk,  a  religious  man,'  saith  he,  'hath  slain  the  unhappy 

.••h  king  in  the  midst  of  his  host ;  it  is  rarum  insigne  me- 

ibile  fucinus,  a  rare,  a  notable,  and  a  memorable  act; 

'  yra,  furthrr,  it  is  f acinus  non  sine  Dei  optimi  maximi  parti- 

•  ri  providentia  et  dispositione  <fec.,  a  fact  done  not  without 
1  the  special  providence  and  appointment  of  our  good  God  and 
'  thr  suggestion  and  assistance  of  his  holy  spirit;  yea,  a  far 

•  greater  work  than  was  the  slaying  of  Holofernes  by  holy 

•  Judith.'      Verus  monachus  fictum  occiderat,  a  true  monk  had 
killrd  the  false  monk,  for  that,  as  was  reported,  Henry  III. 
somr times  would  use  that  habit  when  he  went  in  procession. 
For    France   even   that  part  thereof   which   entertaineth  the 
popish   religion,  yet  never  could  of   ancient  time  brook  this 
usurped  authority  of  the  see  of  Rome,  namely,  that  the  pope 
had  power  to  excommunicate  kings  and  absolve  subjects  from 
thrir  oath  of  allegiance,  which  position  is  so  directly  opposite 
to  all  the  canons  of  the  church  of  France  and  to  all  the  decrees 
of   the  king's  parliament  there,  that   the   very  body  of   Sor- 
bonne  and  the  whole  university  at  Paris  condemned  it  as  a 

schismatical,  pestilent,  and  pernicious  doctrine  of  the 
•*,  as  may  appear  in  a  treatise  made  to  the  French  kinir, 
and  set  out  1602,  iniitlrd  '  Le  franc  Discours.'  But  to  return 
to  the  Jesuits,  ( 'atrsby  was  resolved  by  the  Jesuits  that  the 
fact  was  both  lawful  and  meritorious,  and  therewith  he  per-  \ 
suadrd  and  >rttlrd  the  rest  as  they  seemed  to  make  doubt. 

"Concerning  Thomas  Bates,  who  was  Catesby's  man,  as  he 

•  "ii nd  into  this  treason  by  his  master,  so  was  he  resolved 
when   hr   doubted  of  the  lawfulness   thereof  by  the  doctrine 
of  the  .1  For  the  manner,  it  was  after  this  sort.   Catesby, 
noting  that  his  man  observed  him  extraordinarily  as  suspecting 
somewhat  of  that  which  he  the  said  Catesby  went  about,  called 
him  to  him  at  his  lod^in^'in  Puddlewharf,  and  in  the  presence  of 
Thomas  \\  'inter  asked  him  w  hat  he  thought  the  business  was  they  ; 
went  a  1  >out,  for  that  he  of  late  had  so  suspiciously  and  strangely  [ 
marked  them.     Bates  answered   that   he  thought   they  went  j 
about  some  dang'Toii*  matter,  whatsoever  the  particulars  were; 

S.T.    i.  25 
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whereupon  they  asked  him  again  what  he  thought  the  business 
might  be,  and  he  answered  that  he  thought  they  intended  some 
dangerous  matter  about  the  parliament  house,  because  he  had 
been  sent  to  get  a  lodging  near  unto  that  place.  Then  did  they 
make  the  said  Bates  take  an  oath  to  be  secret  in  the  action, 
which  being  taken  by  him,  they  then  told  him  that  it  was  true 
that  they  were  to  execute  a  great  matter,  namely,  to  lay  powder 
under  the  parliament  house,  to  blow  it  up.  Then  they  also  told 
him  that  he  was  to  receive  the  sacrament  for  the  more  as- 
surance ;  and  thereupon  he  went  to  confession  to  the  said  Tes- 
mond  the  Jesuit,  and  in  his  confession  told  him  that  he  was 
to  conceal  a  very  dangerous  piece  of  work  that  his  master 
Catesby  and  Thomas  Winter  had  imparted  unto  him,  and  said 
he  much  feared  the  matter  to  be  utterly  unlawful,  and  there- 
fore therein  desired  the  counsel  of  the  Jesuit,  and  revealed 
unto  him  the  whole  intent  and  purpose  of  blowing  up  the  par- 
liament house  upon  the  first  day  of  the  assembly,  at  what  time 
the  king,  the  queen,  the  prince,  the  lords  spiritual  and  tem- 
poral, the  judges,  the  knights,  citizens,  and  burgesses  should 
all  have  been  there  convented  and  met  together.  But  the 
Jesuit  being  a  confederate  therein  before,  resolved  and  en- 
couraged him  in  the  action,  and  said  that  he  should  be  secret  in 
that  which  his  master  had  imparted  unto  him,  for  that  it  was 
for  a  good  cause  ;  adding  moreover,  that  it  was  not  dangerous 
unto  him,  nor  any  offence  to  conceal  it,  and  thereupon  the 
Jesuit  gave  him  absolution,  and  Bates  received  the  sacrament 
of  him  in  the  company  of  his  master  Robert  Catesby  and 
Thomas  Winter;  also  when  Rookwood,  in  the  presence  of 
sundry  of  the  traitors,  having  first  received  the  oath  of  se- 
crecy, had  by  Catesby  imparted  unto  him  the  plot  of  blowing 
up  the  king  and  state,  the  said  Rookwood  being  greatly 
amazed  thereat,  answered  that  it  was  a  matter  of  conscience  to 
|  take  away  so  much  blood ;  but  Catesby  replied  that  he  was 
|  resolved,  and  that  by  good  authority  as  coming  from  the 
I  superior  of  the  Jesuits,  that  in  conscience  it  might  be  done ; 
I  yea,  though  it  were  with  the  destruction  of  many  innocents, 
]  rather  than  the  action  should  fail.  Likewise  father  Ham- 
mond absolved  all  the  traitors  at  Robert  Winter's  house  upon 
Thursday  after  the  discovery  of  the  plot,  they  being  then 
in  open  rebellion,  and  therefore  ( Hos  0  Rex  magne  caveto  ;' 
and  let  all  kings  take  heed  how  they  either  favour  or  give 
allowance  or  connivance  unto  them. 

"  2.  The  second  consideration  respecteth  the  persons  against 
whom  this  treason  was  intended ;  which  are,  1.  The  king,  who 
is  God's  anointed;  nay,  it  hath  pleased  God  to  communicate 
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unto  him  his  own  name,  *  Dixi  Dii  e*tis,'  not  substantially 
•Or  essentially,  so  m-itlii-r  yet  on  the  other  side  usurpative  by 
unjust  usurp  ition,  as  the  devil  and  the  pope,  but  potestative 

.  \in.U  his  power  derived  from  God  within  his  territories. 
•J.  Their  natural  liege  lord  and  dread  sovereign,  whose  just 
int.  r.-st  and  title  to  this  crown  may  be  drawn  from  before  the 
eon.ju.-st,  and  it'  he  were  not  a  king  by  descent,  yet  deserved  he 
to  be  made  one  for  his  rare  and  excellent  endowments  and 
ornaments  both  of  body  and  mind.  Look  into  his  true  and 

i  nt  religion  and  piety,  his  justice,  his  learning  above  all 

•  hristened,  his  acumen,  his  judgment,  his  memory,  and 

you  will  say  that  he  is  indeed  l  Solus  prceteritis  major  meli- 

'•'  fiUuris.'  But  because  I  cannot  speak  what  I  would,  I 
will  forbear  to  speak  what  I  could,  also  against  the  queen,  a 
most  gracious  and  graceful  lady,  a  most  virtuous,  fruitful,  and 

d  vine,  who  hath  happily  brought  forth  such  olive 
branches  as  that  '  in  benedictione  erit  memoria  ejusj  her 
n icn  iory  shall  be  blessed  of  all  our  posterity.  Then  against  the 

issue  male  next  under  God  and  after  our  sovereign,  the 
future  hope,  comfort,  joy,  and  life  of  our  state.  And  as  for 

•vin;r  of  the  good  lady  Elizabeth,  the  king's  daughter,  it 
should  only  have  been  for  a  time  to  have  served  for  their  pur- 
poses, as  being  thought  a  fit  subject  to  keep  others  in  appetite 
for  their  own  further  advantage,  and  then  God  knoweth  what 
would  have  become  of  her.  To  conclude,  against  all  the  most 
honourable  and  prudent  counsellors,  and  all  the  true-hearted 
and  worthy  nobles,  all  the  reverend  and  learned  bishops,  all 
tin-  irrave  judges  and  sages  of  the  law,  all  the  principal  knights, 
gentry,  citizens,  and  burgesses  of  parliament,  the  flower  of  the 
whole  realm,  horret  animus,  I  tremble  even  to  think  of  its 

ible  desolation,  no  king,  no  queen,  no  prince,  no  issue 
male,  no  councillors  of  state,  no  nobility,  no  bishops,  no  judges. 
O  barbarous  and  more  than  Scythian  or  Thracian  cruelty,  no 
mantle  of  holiness  can  cover  it,  no  pretence  of  religion  can 
excuse  it,  no  shadow  of  good  intention  can  extenuate  it.  God 
and  heaven  condemn  it.  Man  and  earth  detest  it.  The  of- 
fenders themselves  were  ashamed  of  it  Wicked  people  ex- 
claim against  it,  and  the  souls  of  all  true  Christian  subjects 
abhor  it  :  mi-rrable  but  yet  sudden  had  their  ends  been  who 
should  have  died  in  that  fiery  tempest  and  storm  of  gunpowder. 
Hut  more  miserable  had  they  been  that  had  escaped;  and  what 
horrible  effects  the  blowing  up  of  so  much  powder  and  stuff 
would  have  wrought,  not  only  amongst  men  and  beasts,  but 
evm  upon  insensible  creatures,  churches,  and  houses,  and  all 

>  near  adjoining,  you  who  have  been  martial  men  best 
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know.  For  myself,  '  Vox  faucibus  hceret;',  so  that  the  king 
may  say  with  the  kingly  prophet  David,  *  O  Lord,  the  proud 
'  are  risen  against  me,  and  the  congregation,  even  synagoga, 
'  the  synagogue  of  naughty  men,  have  sought  after  my  soul, 

*  and  have  not  set  thee  before  their  eyes1.'     'The  proud  have 
'  laid  a  snare  for  me,  and  spread  a  net  abroad,  yea,  and  set 

*  traps  in  my  way2.'     *  But  let  the  ungodly  fall  into  their  own 
'  nets  together,  and  let  me  ever  escape  them3.'     We  may  say, 

*  If  the  Lord  himself  had  not  been  on  our  side ;  yea,  if  the 
'  Lord  had  not  been  on  our  side  when  men  rose  up  against  us, 
'  they  had  swallowed  us  up  quick  when  they  were  so  wrath- 
'  fully  displeased  at  us  ;  but  praised  be  the  Lord,  which  hath 
'  not  given  us  over  for  a  prey  unto  their  teeth.     Our  soul  is 
'  escaped  even  as  a  bird  out  of  the  snare  of  the  fowler ;  the 
'  snare  is  broken,  and  we  are  delivered ;  our  help  standeth  in 
'  the  Name  of  the  Lord,  which  hath  made  heaven  and  earth4.' 

"  3.  The  third  consideration  respects  the  time  when  this 
treason  was  conspired  ;  wherein  note  that  it  was  primo  Jacobi, 
even  at  that  time  when  his  majesty  used  so  great  lenity  to- 
wards recusants,  in  that  by  the  space  of  a  whole  year  and  four 
months  he  took  no  penalty  by  statute  of  them.  So  far  was  his 
majesty  from  severity,  that  besides  the  benefit  and  grace  before 
specified,  he  also  honoured  all  alike  with  advancement  and 
favours ;  and  all  this  was  continued  until  the  priests'  treason 
by  Watson  and  Clarke5.  But  as  there  is  misericordia  puniens, 
so  is  there  likewise  crudelitas  parcens:  for  they  were  not  only 
by  this  not  reclaimed,  but  (as  plainly  appeareth)  became  far 
worse.  Nay,  the  Romish  Catholicks  did  at  that  very  time  cer- 
tify that  it  was  very  like  the  king  would  deal  rigorously  with 
them,  and  the  same  do  these  traitors  now  pretend  as  the  chief- 
est  motive,  whereas  indeed  they  had  treason  on  foot  against  the 
king  before  they  saw  his  face  in  England ;  neither  afterwards  for 
all  the  lenity  he  used  towards  them  would  they  any  whit  desist 
or  relent  from  their  wicked  attempts.  Nay  (that  which  cometh 
next  to  be  remembered  in  this  part  of  their  arraignment),  they 
would  pick  out  the  time  of  parliament  for  the  execution  of 
their  hideous  treasons,  wherein  the  flower  of  the  land  being 
assembled,  for  the  honour  of  God,  the  good  of  his  Church,  and 
this  Commonwealth,  they  might  as  it  were  with  one  blow  not 
wound,  but  kill  and  destroy  the  whole  state :  so  that  with  these 
men  impunitas  continuum  ejfectum  tribuit  peccandi,  lenity 
having  once  bred  a  hope  of  impunity,  begat  not  only  insolency, 
but  impenitency  and  increase  of  sin. 

*  Psalm  Ixxxvi.  14.  8  Psalm  cxi.  5.  3  Psalm  cxli.  11. 

4  Psalm  cxxiv.  6  See  ante,  p.  346. 
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"4.     We  are  to  consider  the  place,  which  was  the  sacred 

.  the  house  of  parliament  :  and  why  there?  For  that, 
unjust  laws  had  formerly  been  there  made  against 

:,  ks  ;  therefore  that  was  the  fittest  place  of  all  others  to 
revenue  it.  and  to  do  justice  in.  If  any  ask  who  should  have 

•  1  this  their  justice,  it  was  Justice  Fawkes,  a  man  like 
enough  to  do  according  to  his  name.  If  by  what  law  they 
nu nit  to  proceed,  it  was  gunpowder  law,  tit  for  justices  of 
hell.  But  concerning  those  laws  which  they  so  calumniate  as 
unjust,  it  shall  in  few  words  plainly  appear  that  they  were  of 
the  greatest  both  of  moderation  and  equity  that  ever  were  any; 
for  from  the  year  1  Elizabeth  unto  11,  all  papists  came  to  our 
church  and  service  without  scruple.  I  myself  have  seen  Corn- 
wall is,  Beddingtield,  and  others  at  church  :  so  that  then  for  the 
spare  <if  ten  years  they  made  no  conscience  nor  doubt  to  com- 
municate with  us  in  prayer.  But  when  once  the  Bull  of  pope 
Pius  (.Juintus  was  come  and  published1,  wherein  the  queen  was 
a.  rursed  and  deposed,  and  her  subjects  discharged  of  their  obe- 
dience and  oath,  yea,  cursed  if  they  did  obey  her,  then  did  they 
all  forthwith  refrain  the  church,  then  would  they  have  no 
society  with  us  in  prayer :  so  that  recusancy  in  them  is 
not  for  religion,  but  in  an  acknowledgment  of  the  pope's 
r  and  a  plain  manifestation  what  their  judgment  is  con- 
cerning the  right  of  the  prince  in  respect  of  regal  power  and 
place.  Two  years  after,  viz.  13  Elizabeth,  was  there  a  law 
maile  aurain^t  the  bringing  in  of  Bulls,  &c.a  Anno  18  came 
May  ne :i,  a  priest,  to  move  sedition.  Anno  20  came  Campion4, 
the  first  Jesuit  who  was  sent  to  make  a  party  here  in  England 
for  the  execution  of  the  former  Bull :  then  follow  treasonable 
books.  Anno  23  Elizabeth,  after  so  many  years'  sufferance, 
there  were  laws*  made  against  recusants  and  seditious  books : 
the  penalty  or  sanction  for  recusancy  was  not  loss  of  life  or 
limb  or  whole  state,  but  only  a  pecuniary  mulct  and  penalty, 
and  that  also  until  they  would  submit  and  conform  themselves 
and  Mirain  come  to  church  as  they  had  done  for  ten  years 
before  the  Bull.  And  yet  afterwards  the  Jesuits  and  Romish 
prints  both  coming  daily  into  and  swarming  within  the  realm, 
ami  infusing  continually  this  poison  into  subjects'  hearts,  that 
l>\  reason  of  the  said  Bull  of  Pius  Quintus  her  majesty  stood 

muuicated  and  deprived  of  her  kingdom,  and  that  her  sub- 
jects were  discharged  of  all  obedience  to  her,  endeavouring  by 
all  means  to  draw  them  from  their  duty  and  allegiance  to  her 
nu)'  sty  and  to  reconcile  them  to  the  Church  of  Rome,  then 

1  See  ante,  p.  221.  *  See  ante,  p.  171.  '  See  ante,  p.  229. 

4  See  ante,  p.  232.  •  See  ante,  p.  178. 
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27  Eliz.1  a  law  was  made  that  it  should  be  treason  for  any 
(not  to  be  a  priest  and  an  Englishman,  born  the  queen's  na- 
tural subject),  but  for  any  being  so  born  her  subject  and  made 
a  Romish  priest,  to  come  into  any  of  her  dominions  to  infect 
any  of  her  royal  subjects  with  treasonable  and  damnable  per- 
suasions and  practices,  yet  so  that  it  concerned  only  such  as 
were  made  priests  sithence  her  majesty  came  to  the  crown  and  not 
before. 

"  Concerning  the  execution  of  these  laws,  it  is  to  be  observed 
likewise,  that  whereas  in  the  quinquenny,  the  five  years  of 
Queen  Mary,  there  were  cruelly  put  to  death  about  300  per- 
sons for  religion;  in  all  her  majesty's  time,  by  the  space  of 
44  years  and  upwards,  there  were  for  treasonable  practices 
executed  in  all  not  30  priests,  nor  above  five  receivers  and 
harbourers  of  them,  and  for  religion  not  any  one.  And  here 
by  the  way  I  desire  those  of  parliament  to  observe,  that  it 
is  now  questioned  and  doubted  whether  the  law  of  recusants 
and  reconciled  persons  do  hold  for  Ireland  also,  and  the  parts 
beyond  the  seas :  that  is,  whether  such  as  were  there  recon- 
ciled be  within  the  compass  of  the  statute  or  not,  to  the  end  it 
may  be  cleared  and  provided  for.  Now  against  the  usurped 
power  of  the  see  of  Rome  we  have  of  former  times  about 
13  several  Acts  of  Parliament,  so  that  the  crown  and  the  king 
of  England  is  no  ways  to  be  drawn  under  the  government  of 
any  foreign  power  whatsoever,  neither  oweth  duty  to  any, 
but  is  immediately  under  God  himself.  Concerning  the  popes, 
for  33  of  them,  namely,  unto  Sylvester,  they  were  famous  mar- 
tyrs. But  '  Quicunque  desiderat  primalum  in  terris  inveniet 
lconfusionem  in  cwlis.'  He  that  desires  primacy  upon  earth, 
shall  surely  find  confusion  in  heaven. 

"  5.  The  fifth  consideration  is  of  the  end  which  was  to 
bring  a  final  and  fatal  confusion  upon  the  state.  For  how- 
soever they  sought  to  shadow  their  impiety  with  the  cloke  of 
religion,  yet  they  intended  to  breed  a  confusion  fit  to  get  new 
alterations,  for  they  went  to  join  with  Romish  Catholicks  and 
discontented  persons. 

"6.  Now  the  sixth  point,  is  the  means  to  compass  and 
work  these  designs,  which  were  damnable  :  beginning  by  36 
barrels  of  powder,  having  crows  of  iron,  stones,  and  wood  laid 
upon  the  barrels  to  have  made  the  breach  the  greater.  Lord, 
what  a  wind,  what  a  fire,  what  a  motion  and  commotion  of 
earth  and  air  would  there  have  been  !  But  as  it  is  in  the  book 
of  Kings,  when  Elias  was  in  the  cave  of  the  mount  Horeb,  and 
that  he  was  called  forth  to  stand  before  the  Lord,  behold  a 
1  See  ante,  p.  183. 
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ong  wind  rent  the  mountains  and  brake  the  rocks : 

'  ied  nan  in  vento  DominusJ    *  but  the  Lord  was  not  in  the 

«  win.!  ;    an.l  after  the  wind  came  a  commotion  of  the  earth 

>on  in  commotione  DominusJ  *  the  Lord  was  not 

4  in  that  commotion ;'  and  after  the  commotion  came  fire,  *et 

'  non  in  igne  Dominus,'  l  the  Lord  was  not  in  the  fire.'     So 

i    \v;us  God  in  any  part   of   this  monstrous  action,  the 

authors  whereof  were   in  this  respect  worse   than   the   very 

damned  spirit  of  Dives,  who,  as  it  is  in  the  Gospel,  desired 

that  others  should  not  come  lin  locum  torinentorum.' 

"  7.    The  next  consideration  is  the  secret  continuing  and 
_je   of  this   treason,  to  which   purpose   there  were  four 
means  used. 

"  First,  Catesby  was  commended  to  the  marquis  for  a  regi- 
of  horse  in  the  Low  Countries  (which  is  the  same  that 
the  Lord  Arundel  now  hath),  that  under  that  pretence  he 
ini-rht  have  furnished  this  treason  with  horses  without  sus- 
picion. The  second  means  was  an  oath  which  they  solemnly 
and  severally  took  as  well  for  secrecy  as  perseverance  and  con- 
stancy in  the  execution  of  their  plot.  The  form  of  the  oath 
was  as  follows :  *  You  shall  swear  by  the  blessed  Trinity  and 
'  by  the  sacrament  you  now  purpose  to  receive,  never  to  dis- 
*  close  direct ly  nor  indirectly  by  word  or  circumstance  the  mat- 
hat  shall  be  proposed  to  you  to  keep  secret,  nor  desist 
1  from  the  execution  thereof  until  the  rest  shall  give  you 
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'  It  ave.'  This  oath  was  by  Gerrard  the  Jesuit  given  to 
Catesby,  Percy,  Christopher  Wright,  and  Thomas  Winter  at 
once,  and  by  Green  well  the  Jesuit  to  Bates  at  another  time,  and 
so  to  the  rest.  The  third  was  the  sacrament,  which  they  im- 
1  y  and  devilishly  profaned  to  this  end.  But  the  last  was 
their  perfidious  and  perjurious  equivocating,  abetted,  allowed,  and 
justified  by  the  Jesuits  not  only  simply  to  conceal  or  deny  an 
o|.  u  truth,  l>ut  religiously  to  aver  protest  upon  salvation  to 
swrur  that  which  themselves  know  to  be  most  false ;  and  all 
this  l>y  reserving  *  Marat  and  private  sense  inwardly  to  them- 
selvrs  :  whereby  they  are  by  their  ghostly  fathers  persuaded 
tint  they  may  safely  and  lawfully  elude  any  question  whatso- 
e\« T.  And  here  was  shewed  a  book  written  not  long  before 
the  queen's  death,  at  what  time  Thomas  Winter  was  employed 
into  Spain,  entituled  '  A  Treatise  of  Equivocation.'  Which 
book  being  seen  and  allowed  by  Garnet,  the  superior  of  the 
Jesuits,  and  Blackwell,  the  archpriest  of  England,  in  the  be- 
ginning thereof,  Garnet  with  his  own  hand  put  out  those 
in  the  title  *  of  equivocation,'  and  made  it  thus :  *  A 
•ise  against  Lying  and  fraudulent  Dissimulation;' 
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whereas  in  deed  and  truth  it  makes  for  both,  '  Speciosaque 
'  nomina  culpce  imponis  Garnette  tuce,'  and  in  the  end  thereof, 
Blackwell  besprinkles  it  with  his  blessing,  saying,  '  Tractatus 
1  iste,  valde  doctus  et  vere  plus  et  Catholicus  est ;  certe  S.  Scrip- 
1  turarum,  patrum,  doctorum,  sckolasticorum,  canonistarum  et 
1  optimarum  rationum  prcesidiis  plenissime  firmat  cequitatem 
1  cequivocationis,  ideoque  dijnissimus  est  qui  typis  propagetur 
'  ad  consolationem  affllctorum  CatJiolicorum  et  omnium  pi- 
1  orum  instructionem'  That  is  '  Tliis  treatise  is  very  learned, 
'  godly,  and  Catholick,  and  doth  most  fully  confirm  the 
'  equity  of  equivocation  by  strong  proofs  out  of  holy  scriptures, 
'  fathers,  doctors,  schoolmen,  canonists,  and  soundest  reasons, 
1  and  therefore  worthy  to  be  published  in  print  for  the 
'  comfort  of  afflicted  Catholicks  and  instruction  of  all  the 
'  godly.' 

"Now  in  this  book  there  is  propositio  mentalis,  verbalis, 
scripta,    and  mixta,   distinguishing  of  a  mental,    a  verbal, 


written,  and  a  mixed  proposition;  a  very  labyrinth  to  lead 
men  into  error  and  falsehood  :  for  example,  to  give  you  a  little 
taste  of  this  art  of  cozening,  a  man  is  askjd  upon  his  oath  this  ques- 
tion, Did  you  see  such  a  one  to-day  1  He  may  by  this  doctrine 
answer,  No,  though  he  did  see  him,  viz.  reserving  this  secret 
meaning,  not  with  purpose  to  tell  my  Lord  Chief  Justice.  Or, 
I  saw  him  not  viaione  beatifica,  or,  not  in  Venice,  &c.  Like- 
wise to  answer  thus,  I  was  in  the  company,  reserving  and 
intending  secretly  as  added  this  word  not.  As  Strange  the 
Jesuit  did  to  my  Lord  Chief  Justice  and  myself.  Take  one  or 
two  of  these  out  of  that  very  book,  as  for  purpose  :  a  man 
cometh  into  Coventry  in  time  of  a  suspicion  of  plague,  and  at 
the  gates  the  officers  meet  him,  and  upon  his  oath  examine 
him  :  Whether  he  came  from  London  or  no,  where  they  think 
certainly  the  plague  to  be.  This  man  knowing  for  certain  the 
plague  not  to  be  at  London,  or  at  least  knowing  that  the  air  is 
not  there  infectious,  and  that  he  only  rid  through  some  secret 
place  of  London,  not  staying  there,  may  safely  swear  he  came 
not  from  London,  answering  to  their  final  intention  in  their 
demand,  that  is,  whether  he  came  so  from  London,  that  he 
may  endanger  their  city  of  the  plague,  although  their  imme- 
diate intention  were  to  know  whether  he  came  from  London  or 
no.  That  man,  saith  the  book,  the  very  light  of  nature  would 
clear  from  perjury.  In  like  manner  one  being  convented  in 
the  bishop's  court  because  he  refused  to  take  such  a  one  to  his 
wife  as  he  had  contracted  with  per  verba  de  prcesenti,  having 
contracted  with  another  privily  before,  so  that  he  cannot  be 
husband  to  her  that  claimeth  him,  may  answer,  that  he  never 
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[••ted  with  her  per  verba  de  prcesenti,  understanding  that 

i  n,.t  so  contract  that  it  was  a  marriage,  for  that  it  is  the 

final  intention  of  the  judge  to  know  whether  there  were  a  suf- 

•  between  them  or  no.     Never  did  father  Cran- 

t'; it  her   Latimer,   father   Ridley,   those  blessed   martyrs, 

shifts,  neither  would  they  have  used  them  to  have 

saved  tln-ir  lives.     And  surely  let  every  good  man  take  heed 

of  such  jurors  or  witnesses,  there  being  no  faith,  no  bond  of 

n  or  civility,  no  conscience  of  truth  in  such  men;  and 

th.  r.-fore  the  conclusion  shall  be  that  of  the  prophet  David, 

•ine    Htn-nt,    tmimnm    meam  a  lub'iis   iniquis  et  a  lingua 

•  Deliver  me,  O  Lord,  from  lying  lips,  and  from  a 

*  deceitful  tongue.' 

"  S.  P.  Q.  R.  was  sometimes  taken  for  these  words,  Senatus 
Popnliiit'jne  Romania,  the  Senate  and  People  of  Rome,  but 
now  they  may  truly  be  expressed  thus,  utultus  Populus  qucerit 
Romam,  a  foolish  people  that  runneth  to  Rome.  And  here 
was  very  aptly  and  delightfully  inserted  and  related  the  apo- 
or  tale  of  the  cat  and  the  mice :  the  cat  having  a  long 
tii at'  preyed  upon  the  mice,  the  poor  creatures  at  last,  for  their 
safety,  contained  themselves  within  their  holes;  but  the  cat 
finding  his  prey  to  cease,  as  being  known  to  the  mice  that  he 
was  indeed  their  enemy,  and  a  cat,  deviseth  this  course  follow- 
iz.  changeth  his  hue,  getteth  on  a  religious  habit,  shaveth 
his  crown,  walks  gravely  by  their  holes;  and  yet  perceiving 
the  mice  kept  their  holes,  and  looking  out  suspected  the 
worst,  he  formally  and  father-like  said  unto  them,  'Quod 
1  fueram  non  sum  f rater,  caput  aspice  tonsum /'  'Oh,  brother, 
1  I  am  not  as  you  take  me  for,  no  more  a  cat :  see  my  habit 

*  and  shaven  crown!'     Hereupon  some  of  the  more  credulous 
and  bold  among  them  were  again  by  this  deceit  snatched  up; 
and  therefore  when  afterwards  he  came  as  before  to  entice 
th»Mii  forth,  they  would  come  out  no  more,  but  answered,  *  Cor 
'  tibi  restat  idem,  vix  tibi  prcesto  Jidem.'     *  Talk  what  you  can, 
'  we  will  never  believe  you  :  you  have  still  a  cat's  heart  within 

*  you.'     You  do  not  watch  and  pray,  but  you  watch  to  prey; 
and  so  have  the  Jesuits,  yea,  and  priests  too,  for  they  are  all 

i  in  tip-  tails,  like  Sampson's  foxes,  Ephraim  against  Ma- 
nasses,  and  Manasses  against  Ephraim,  and  both  against  Judah. 

"  8.  The  last  consideration  is  concerning  the  admirable  dis- 
covery of  this  treason,  which  was  by  one  of  themselves  who 
had  taken  the  oath  and  sacrament  as  hath  been  said  against 
his  own  will.  The  means  was  by  a  dark  and  doubtful  letter 
sent  to  my  Lord  Monteagle. 

"  And  thus  much  as  touching  the  considerations :   the  ob- 
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servations  follow  to  be  considered  in  this  powder  treason,  ami 
are  briefly  thus : 

"  1.  If  the  cellar  had  not  been  hired,  the  mine  work  could 
hardly  or  not  at  all  have  been  discovered,  for  the  mine  was 
neither  found  nor  suspected  until  the  danger  was  past  and  the 
capital  offenders  apprehended  and  by  themselves  upon  exa- 
mination confessed.  2.  How  the  king  was  divinely  illuminated 
by  Almighty  God,  the  only  ruler  of  princes,  like  an  Angel  of 
God  to  direct  and  point  as  it  were  to  the  very  place,  to  cause 
a  search  to  be  made  there,  out  of  those  dark  words  of  the  letter 
concerning  a  terrible  blow.  3.  Observe  a  miraculous  accident 
which  befel  in  Stephen  Littleton's  house  called  Holbeach,  in 
Staffordshire,  after  they  had  been  two  days  in  open  rebellion 
immediately  before  the  apprehension  of  these  traitors;  for 
some  of  them  standing  by  the  fireside,  and  having  set  two 
pounds  and  a  half  of  powder  to  dry  in  a  platter  before  the  fire, 
and  underset  the  said  platter  with  a  great  linen  bag  full  of 
other  powder,  containing  some  fifteen  or  sixteen  pounds,  it 
so  fell  out  that  one  coming  to  put  more  wood  into  the  fire,  and 
casting  it  on,  there  flew  a  coal  into  the  platter,  by  reason 
whereof  the  powder  taking  fire  and  blowing  up,  scorched  those 
that  were  nearest,  as  Catesby,  Grant,  and  Rookwood  ;  blew  up 
the  roof  of  the  house,  and  the  linen  bag  which  was  set  under 
the  platter  being  therewith  suddenly  carried  out  through  the 
breach,  fell  down  in  the  court-yard  whole  and  unfired,  which 
if  it  had  took  fire  in  the  room  would  have  slain  them  all  there, 
so  that  they  never  should  come  to  this  trial ;  and  '  Lex  justior 
1  nulla  est  quam  necis  artifices  arte  perire  sua.'  4.  Note, 
that  gunpowder  was  the  invention  of  a  friar,  one  of  the  Romish 
rabble,  as  printing  was  of  a  soldier.  5.  Observe  the  sending  of 
Baynham,  one  of  the  damned  crew,  to  the  high-priest  of  Rome 
to  give  signification  of  this  blow  and  to  crave  his  direction  and 
aid.  6.  That  for  all  their  stirring  and  rising  in  open  rebellion, 
and  notwithstanding  the  false  rumours  given  out  by  them,  that 
the  throats  of  all  Catholicks  should  be  cut ;  such  is  his  Majes- 
ty's blessed  Government  and  the  loyalty  of  his  subjects  as  they 
got  not  any  one  man  to  take  their  parts  besides  their  own  com- 
pany. 7.  Observe  :  That  the  sheriff,  the  ordinary  minister  of 
justice  according  to  the  duty  of  his  office,  with  such  power  as  he 
on  a  sudden  by  law  collected,  suppressed  them.  8.  That  God 
suffered  their  intended  mischief  to  come  so  near  the  period 
as  not  to  be  discovered  but  within  few  hours  before  it  should 
have  been  executed.  9.  That  it  was  in  the  entering  of  the  Sun 
into  the  tropic  of  Capricorn  when  they  began  their  mine; 
noting  that  by  mining  they  should  descend,  and  by  hanging 


James  I. 


1.  10.  That  there  never  was  any  Protestant  minister  in 
any  treason  ami  nmnl.T  as  yet  attempted  within  this  n-alm. 

I  ;nn  now  come  to  the  last  part  which  I  proposed  in  the 

beginning  of  this  discourse;  and  that  is,  touching  certain  com- 

«ns  of  this  Powder  Treason  of  the  Jesuits  with  that  of 

Kah'i^h1   and   the  other  of   the  priests  Watson  and  Clarke. 

<-y  had  all  one  end,  and  that  was  the  Romish  Catholick 
cans.-.  2.  The  same  means  by  popish  and  discontented  persons, 
prirsts,  and  laymen.  3.  They  all  played  at  hazard;  the  priests 
were  at  the  Bye,  Raleigh  at  the  Main,  but  these  in  it  all,  as 
purposing  to  destroy  all  the  king's  royal  issue,  and  withal  the 
whole  estate.  4.  They  were  all  alike  obliged  by  the  same  oath 
and  sacrament.  5.  The  same  proclamations  were  intended, 
after  the  fact,  to  be  published  for  reformation  of  abuses. 
6.  The  like  army  provided  for  invading  to  land  at  Milford 
Haven  or  in  Kent.  7.  The  same  pensions  of  crowns  promised. 
8.  The  agreeing  of  the  times  of  the  treason  of  Raleigh  and  these 
men,  which  was  when  the  constable  of  Spain  was  coming  hither, 
and  Raleigh  said  there  could  be  no  suspicion  of  any  invasion, 
seeing  that  the  constable  of  Spain  was  then  expected  for  a 
treaty  of  peace,  and  the  navy  might  be  brought  to  Corunna 
under  pretence  of  the  service  in  the  Low  Countries.  And  Ra- 
leigh further  said  that  many  more  were  hanged  for  words  than 
for  deeds,  and  before  Raleigh's  treason  was  discovered  it  was 
reported  in  Spain  that  Don  Raleigh  and  Don  Cobham  should 
cut  the  king  of  England's  throat. 

"  I  say  not  that  we  have  any  proofs  that  these  of  the  powder 
plot  were  acquainted  with  Raleigh,  or  Raleigh  with  them,  but 
as  before  was  spoken  of  the  Jesuits  and  priests,  so  they  all 
were  joined  in  the  ends,  like  Sampson's  foxes  in  the  tails, 
howsoever  severed  in  their  heads. 

"  The  conclusion  shall  be  from  the  admirable  clemency  and 
moderation  of  the  king,  in  that  howsoever  these  traitors  have 

led  ail  others  their  predecessors  in  mischief,  and  so  *  Cre- 
*  scc/ite  nialitia  crescere  dolus  et  pcuna,'  yet  neither  will  the 
king  exceed  the  usual  punishment  of  law  nor  invent  any  new 
torture  or  torment  for  them,  but  is  graciously  pleased  to  afford 
them  as  well  an  ordinary  course  of  trial  as  an  ordinary  punish- 
ment much  interior  to  their  offence.  And  surely  worthy  of  ob- 
servation is  the  punishment  by  law  provided  and  appointed  for 
hi.ijh  treason,  which  we  call  crimen  Icesce  majestatis.  For  first 
after  a  traitor  hath  had  his  just  trial  and  is  convicted  and 
attainted,  he  shall  have  his  judgment  to  be  drawn  to  the  place 
of  execution  from  his  prison,  as  being  not  worthy  any  more 
1  See  ante,  p.  349. 
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to  tread  upon  the  face  of  the  earth  whereof  he  was  made;  also 
for  that  he  hath  been  retrograde  to  nature  thereof,  is  he  drawn 
backward  at  a  horse-tail.  And  whereas  God  hath  made  the 
head  of  man  the  highest  and  most  supreme  part  as  being  his 
chief  grace  and  ornament,  '  Pronaque  cum  spectent  animalia 
'  ccetera  terrain  os  homini  sublime  dedit,'  he  must  be  drawn 
with  his  head  declining  downward  and  lying  so  near  the  ground 
as  may  be  being  thought  unfit  to  take  benefit  of  the  common 
air.  For  which  cause  also  he  shall  be  strangled,  being  hanged 
up  by  the  neck  between  heaven  and  earth  as  deemed  unworthy 
of  both  or  either,  as  likewise  that  the  eyes  of  men  may  behold 
and  their  hearts  contemn  him.  Then  is  he  to  be  cut  down 
alive  and  to  have  his  privy  parts  cut  off  and  burnt  before  his 
face  as  being  unworthily  begotten  and  unfit  to  leave  any  gene- 
ration after  him.  His  bowels  and  inlayed  parts  taken  out  and 
burnt  who  inwardly  had  conceived  and  harboured  in  his  heart 
such  horrible  treason.  After  to  have  his  head  cut  off  which 
had  imagined  the  mischief.  And  lastly  his  body  to  be  quar- 
tered and  the  quarters  set  up  in  some  high  and  eminent  place 
to  the  view  and  detestation  of  men,  and  to  become  a  prey  for 
the  fowls  of  the  air.  And  this  is  a  reward  due  to  traitors 
whose  hearts  be  hardened.  For  that  it  is  physic  of  state  and 
government  to  let  out  corrupt  blood  from  the  heart.  But 
'  PcRnitentia  vera  nunquam  sera,  sed  pcenitentia  sera  raro  vera' 
True  repentance  is  indeed  never  too  late,  but  late  repentance  is 
seldom  found  true.  Which  yet  I  pray  the  merciful  Lord  to 
grant  unto  them  that  having  a  sense  of  their  offences,  they 
may  make  a  true  and  sincere  confession  both  for  their  soul's 
health  and  for  the  good  and  safety  of  the  king  and  this  state. 
And  for  the  rest  that  are  not  yet  apprehended,  my  prayer  to 
God  is,  *  Ut  aut  convertantur  ne  pereant  aut  confundantur  ne 
1  noceant,'  that  either  they  may  be  converted  to  the  end  they 
perish  not,  or  else  confounded  that  they  hurt  not." 

When  the  Attorney-General  had  finished  his  speech,  he 
asked  that  the  examinations  of  the  prisoners  might  be  shewn 
unto  them.  This  was  done  and  each  admitted  that  they  were 
true.  The  Attorney-General  then  asked  that  the  confessions 
should  be  read  :  this  was  done.  It  appeared  that  Bates  was 
absolved  for  what  he  undertook  concerning  the  Powder  Trea- 
son, as  being  then  warranted  by  the  Jesuits;  that  Hammond 
the  Jesuit,  after  he  knew  the  Powder  Treasons  were  discovered 
and  that  these  traitors  had  been  in  actual  rebellion,  confessed 
them,  and  gave  them  absolution. 

In  reading  the  confessions  Coke  did  not  act  fairly.  The 
confessions  with  Coke's  notes  are  still  extant.  In  one  of 
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tin-in,  r'a\\kes'.  is  :i  statement  that  (lei-rani  was  not  acquainted 
with  their  purpose;  these  words  are  underlined  with  red,  and 
tin  iv  is  a  mark  in  tin-  margin  to  guard  him  against  reading 
them.  Coke  also  referred  to  the  confessions  of  Watson  and 
Clark,  seminary  priests,  who  admitted  that  certain  treasons 
were  intended  by  the  Jesuits. 

After  this  the  Jury  returned  a  verdict  of  Guilty.  Being 
asked  why  sentence  of  death  should  not  be  passed,  none  of  the 
prisoners  except  Rookwood  had  anything  to  say  except  to  ask 
for  mercy,  and  Rookwood's  statement  was  in  fact  only  an  appeal 
for  mercy.  Coke  then  related  to  the  Court  some  conversation 
between  Winter  and  Fawkes  in  the  Tower,  when  Winter  said 
they  had  sons  who  would  one  day  be  men,  and  he  hoped  would 
earry  on  the  cause,  and  that  he  was  sorry  that  no  one  spoke  in 
their  defence,  that  at  the  scaffold  he  would  maintain  the  cause. 

A  dream  Robert  Winter  had  as  to  seeing  churches  and 
unknown  faces  was  also  related  to  the  court. 

Sir  Everard  Digby  was  then  arraigned,  charged  with 
knowing  the  Powder  Treason,  concealing  it,  taking  the  oath 
of  secrecy  and  constancy,  having  been  an  actual  actor  in  the 
plot,  and  having  taken  part  in  actual  rebellion  against  the 
King. 

After  some  little  discussion  he  pleaded  guilty,  made  a 
speech  setting  out  the  motives  that  led  him  to  join  the  plot, 
and  concluded  by  asking  that  his  punishment  might  be  con- 
fined to  himself,  that  his  wife  might  have  her  jointure,  his  son 
the  entailed  estate,  that  all  his  own  debts  might  be  paid,  and 
that  he  might  be  beheaded. 

The  Attorney- General  replied  very  briefly,  "  for  it  grew  now 
dark,"  setting  out  Digby's  friendship  with  Catesby,  his  religion, 
error,  and  heresy,  his  previous  idle  rare  presumption,  his  fear, 
and  false  alarm,  concerning  his  recusants. 

Lord  Northampton  proceeded  to  give  a  long  speech,  lec- 
turing Digby  on  his  past  life  and  on  the  errors  of  Catholics. 

Lord  Salisbury  followed  in  a  long  speech  to  prove  that  it  was 
idle  to  say  the  king  had  broken  his  promises  as  to  toleration  to 
the  Catholics,  and  praised  Lord  Monteagle  for  his  loyal  and 
honourable  care  of  his  prince. 

Serjeant  Phillips  prayed  judgment  against  the  seven  who 
had  been  convicted  by  the  verdict  of  the  jury,  and  Digby  who 
had  confessed. 

The  Lord  Chief  Justice  Popham  then  gave  "  a  grave  and 
prudent  relation  and  defence  of  the  laws  made  by  Queen 
Elisabeth  against  recusants,  priests,  and  receivers  of  priests, 
together  with  the  several  occasions,  progresses,  and  reasons  of 
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the  same,  and  having  plainly  demonstrated  and  proved,  that 
they  were  all  necessary,  mild,  equal  and  moderate,  and  to  be 
justified  to  all  the  world,"  pronounced  the  usual  sentence  in 
cases  of  treason  against  all  the  prisoners. 

On  the  30th  of  January,  1606,  at  the  west  end  of  St 
Paul's  churchyard,  Sir  Everard  Digby,  Robert  Winter,  John 
Grant,  and  Thomas  Bates  underwent  their  sentence,  and  on  the 
next  day  Thomas  Winter,  Ambrose  Rookwood,  Robert  Keyes, 
and  Guy  Fawkes  shared  the  same  fate  in  Old  Palace  Yard. 

Sir  Edward  Coke's  speech  on  this  trial  has  been  given  at 
length  for  two  reasons.  First,  it  is  one  of  the  great  speeches 
of  the  greatest  master  of  the  English  Common  Law  that 
ever  existed,  and  secondly,  as  shewing  how  every  means  was 
used  by  counsel  in  those  days  to  prejudice  the  Court  against 
prisoners.  As  to  the  trial  itself,  the  prisoners  were  doubt- 
less guilty  and  admitted  their  guilt,  but  they  were  convicted 
on  their  uncorroborated  confessions  obtained  for  the  most  part 
by  torture. 

With  regard  to  the  other  prisoners  : — 

Littleton  was  tried  at  Worcester  for  treason  in  harbouring 
rebels  and  was  of  course  convicted  and  sentenced  to  die. 
The  Government  were  most  desirous  to  arrest  Garnet,  the 
Superior  of  the  Jesuits  in  England;  and  Littleton,  who  knew 
his  hiding-place,  hoped  to  save  his  own  life  by  revealing  it. 
He  accordingly  informed  the  Government  that  Garnet  was 
hid  at  Hindlip,  a  house  of  the  Habingdons,  about  five  miles 
from  Worcester.  Bromley  the  son  of  the  Chancellor  was,  it  is 
said,  desirous  of  getting  the  Habingdons'  estate,  as  it  joined  his 
own :  so,  acting  on  Littleton's  information,  he  set  off  to  Hindlip, 
surrounded  the  house  and  instituted  a  thorough  search.  For 
eight  days  he  tried  in  vain  to  find  Garnet  and  the  priest 
Oldcorn  who  resided  at  Hindlip.  He  then  determined  to 
starve  them  out.  At  last  two  of  the  men-servants,  half- 
famished,  gave  themselves  up  as  Garnet  and  Oldcorn.  At  first 
it  was  believed  that  they  were  the  priests,  but  when  confronted 
by  persons  who  knew  them,  the  imposture  was  detected.  The 
search  was  resumed,  floors  and  wainscots  were  broken  open : 
some  days  elapsed  without  success.  The  priests  were  fed  by 
means  of  a  quill  passed  through  a  hole  into  the  adjoining 
bedroom  and  by  which  broth  and  soup  were  given  to  them. 
Another  party  of  searchers  came  down  from  London,  and 
these  at  length  in  a  recess  in  an  upper  ceiling  found  the 
hiding-place.  Well  pleased  with  their  capture,  they  carried  off 
the  two  priests  to  London. 

Oldcorn  or  Hall  was  tried  first.      He  was  charged  with 
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treason  for  having  invited  Garnet  to  Ilindlip,  having  by 
recommended  Father  Jones  to  hide  two  of  the  con- 
spirators, having  approved  of  the  Powder  Plot.  Littleton  gave 
evidence  against  him.  Oldcorn's  confession  wrung  from  him 
by  the  rack  (he  was  tortured  five  times)  was  the  chief  evidence 
-t  him.  He  was  convicted  and  sentenced  to  die.  Little- 
\\ho  had  now  served  the  government's  turn,  was  to  die 
too,  and  on  the  7th  April  1606,  Oldcorn,  John  Winter,  Parks 
of  Hagley  and  his  servant  Burford,  for  receiving  Robert  Winter 
and  Littleton  being  traitors,  all  suffered  the  penalty  for 
-on. 

A  special  commission  consisting  of  the  Lord  Mayor,  Sir 
Leonard  Holyday,  the  Earls  of  Nottingham,  Suffolk,  North- 
ampton, Worcester,  and  Salisbury,  the  Lord  Chief  Justice 
Pophara,  the  Lord  Chief  Baron,  and  Yelverton,  one  of  the 
Judges  of  the  Queen's  Bench,  assembled  at  Westminster  on 
th«'  _>th  March,  1606,  to  try  Garnet1. 

He  was  described  as  the  Superior  of  the  order  of  the 
Jesuits  in  England,  and  the  indictment  charged  him  under 
the  names  of  Walley,  Davy,  Roberts,  Farmer,  and  Phillips,  with 
having  conspired  with  Catesby,  then  in  open  rebellion,  and 
Osmond  Tesmond  a  Jesuit,  to  depose  the  King,  deprive  him  of 
his  government,  to  kill  the  King  and  Prince  Henry  his  eldest 
son,  to  stir  sedition  and  slaughter  throughout  the  kingdom, 
subvert  the  religion  of  God  and  the  whole  government  of  the 
kingdom.  Garnet  pleaded  not  guilty. 

On  the  Jury  being  called,  Garnet  challenged  one  Burrell,  a 
citizen  of  London,  peremptorily,  and  all  the  Judges  decided 
that  he  was  entitled  to  do  so,  and  "  that  a  person  indicted  for 
n  ran  challenge  35  peremptorily,  one  under  three  juries, 
but  no  more9." — This  decision  of  the  judges  overrules  the  pre- 
vious rule  as  to  challenge  laid  down  in  Lee's  case8. 

Serjeant  Phillips  then  said  the  jury  should  have  evidence 

to  prove  Garnet  guilty  luci  clariorem,  that  every  man  might 

read   them  running ;  they  would  have  testimonia  rerum  and 

'in  frigna,  witnesses  and  testimonies  of  the  things  them- 

srlv.s;   /,'"///  confitentem  or  rather,  Reo8  confitentes  accusantes 

in.     That  every  one  may  say  unto  him,  Serve  neqv&m, 

Thou  wicked  subject,  ex  ore  tuo  tejudico,  of  thine  own  mouth 

I  judge  thee,  of  thine  own  mouth  I  condemn  thee ;  and  this 

shall  be  made  so  manifest  by  him  that  best  can  do  it  as  shall 

stop  the  mouth  of  all  contradiction. 

The  Attorney-General  Sir  Edward  Coke  then  made  a  long 
speech,  saying  all  he  could  against  the  Jesuits  and  going  over 

1  2  State  Trial*.  *  3  Inst.  27.  3  See  ante,  p.  300. 
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all  the  ground  of  the  Powder  Plot  again.  He  proceeded  to 
give  an  account  of  that  treason,  together  with  certain  circum- 
stances precedent  before  the  offence,  concurrent  with  the  offence, 
and  subsequent  after  the  offence.  As  Garnet  was  a  Jesuit  he 
proposed  to  confine  himself  to  such  treason  as  had  been  plotted 
by  Jesuits,  of  whom  he  was  Superior,  and  also  of  those 
treasons,  done  by  them  since  his  coming  into  England,  whereof 
he  might  truly  say,  Quorum  pars  magnafuit.  Coke  then  stated 
that  Garnet  came  into  England  in  1586,  and  the  Statute 
27  Elizabeth1  passed  in  the  previous  year  made  it  treason  for 
a  priest  to  come  here.  He  then  went  over  the  ground  about 
the  introduction  of  the  Bull  of  Pius  V.  and  Campian's  mission  ; 
that  Garnet  came  just  before  the  Armada  and  was  a  precursor  of 
it.  He  then  set  out  Cullen's  treason,  as  Cullen  wTas  a  Jesuit,  in 
1582,  Williams'  and  Yorke's  in  1594,  Squires'  in  1597,  a  plot 
in  1601  for  the  King  of  Spain  to  send  help.  He  proved  James' 
descent  and  right  to  the  crown,  and  recited 

"Cum  triplici  fulvum  conjunge  Leone  Leonem 

Ut  varias  atavus  junxerat  ante  Eosas. 
Majus  opus  varios  sine  pugna  unire  leones 
Sanguine  quam  varias  consociasse  rosas." 

He  then  alluded  to  the  setting  of  the  bright  morning  star 
Elizabeth,  and  the  great  and  glorious  sun  that  had  appeared 
on  the  horizon ;  and  stated  that  since  James  had  come  to  the 
throne  not  four  months  had  passed  without  treason ;  first  that 
of  Wright  who  was  employed  in  Spain  to  give  the  news  of  the 
Queen's  death  there,  and  that  Garnet  and  others  had  collected 
here  horses,  money,  and  arms  for  the  King  of  Spain's  help. 
Then  came  Raleigh's  treason.  Then  began  the  Powder  plot. 
In  January,  1603,  Garnet  took  out  a  pardon  under  the  great 
seal  for  all  treasons  under  the  name  of  Henry  Garnet  of 
London,  Gent.,  but  never  used  the  names  of  Walley,  Farmer, 
or  any  other  of  his  feigned  names  ;  that  Catesby  had  some 
scruple  about  this  treason,  and  came  to  Garnet,  questioning  as 
to  the  lawfulness  of  it;  that  Garnet  asked  if  the  advantage 
would  be  greater  to  the  Catholics  by  taking  some  innocents 
and  many  nocents  :  if  so,  it  would  be  lawful.  This  opinion  of 
Garnet  enabled  Catesby  to  keep  the  conspirators  together,  and 
silence  their  scruples.  At  Midsummer  Catesby  asked  the 
advice  of  one  Greenwell  a  Jesuit,  and  later  on  talked  the 
matter  over  with  Garnet,  who  wanted  the  Pope's  consent  to 
be  obtained ;  but  to  this  Catesby  would  not  agree,  saying  he 
took  it  as  granted  that  Garnet  gave  Fawkes'  letters  to  Sir 
William  Stanley  and  Baldwin  a  Jesuit :  that  Garnet  wrote  to 
1  See  ante,  p.  184. 
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the  Pi-pi-  ;nnl  A'JUMN  i\.-i  t In-  <  l» -iHTal  of  the  Jesuits, 

.!!  minor  j,|i,ts  and  disturbances  should  be  stayed  till  the 

powder  I 'lot   \\.is  over  ;  that  Green  well  and  Garnet  knew  all 

tin-  plot,  and  talkrd  it  over  together.     That  Garnet  sent 

PiMvnliain  on  a  mission  to  the  Pope ;  that  Baynham  wrote  to 

1    f.»r  details  of  the  Plot;   that  Garnet  met  the  other 

conspirators  at  Coughton  in  Warwickshire,  and  prayed  for  their 

success ;  that  when  they  broke  out  into  open  rebellion 

he  aided  and  abetted  them.     Coke  went  on  to   make  some 

1    observations  on   the   Powder   Treason,   especially  on 

the  two  points  rebellion  and  blasphemy.     He  added,  "For  this 

i  nil  person  offending  here  at  the  bar  is  as  you  have  heard 
a  man  of  many  names:  Garnet,  Walley,  Darcy,  Roberts, 
Farmer,  Phillips:  and  surely  I  have  not  commonly  known 
and  observed  a  true  man  that  has  had  so  many  false  appel- 
lations. He  is  by  country  an  Englishman,  by  birth  a  gentleman, 
by  education  a  scholar,  afterward  a  corrector  of  a  Common 
1/iw  print  with  Mr  Tottle  the  printer,  and  now  is  to  be 
ted  by  the  law.  He  hath  many  gifts  and  endowments 
of  nature,  by  art  learned,  by  profession  a  Jesuit,  and  a  supe- 
rior, as  indeed  he  is  superior  to  all  his  predecessors  in  devilish 

•  >n ;  a  doctor  of  Jesuits,  that  is  a  doctor  of  Ds,  as  dis- 
si in ulation,  deposing  of  Princes,  disposing  of  kingdoms,  daunt- 
ing and  deterring  of  subjects,  and  destruction."  Coke  then 

l>ed  the  iniquity  of  equivocation,  and  Tresham's  death. 
He  then  went  to  the  question  of  deposing  princes,  made 
sundry  observations  on  the  providence  of  God  in  discovering 
this  treason,  finishing  with  some  general  observations  on 
tin-  wickedness  of  Jesuits,  and  went  on  to  say,  "the  con- 
clusion that  shall  be  is  this  Qui  cum  Jesu  itis  non  itis  cum 

'  is.  l  For  they  encourage  themselves  in  mischief,  and 
com inune  among  themselves  secretly  how  they  may  lay  snares, 
and  say  that  no  man  shall  see  them.  But  God  shall  suddenly 
shoot  at  them  with  a  swift  arrow  and  they  shall  be  wounded, 
insomuch  that  whoso  seeth  it  shall  say,  Thus  hath  God  done, 
for  they  shall  perceive  that  it  is  his  work1.'" 

•  -'I'll. -n  were  repeated  the  proofs  for  every  of  the  particular 

it  ions  aforesaid  by  the  express  and  voluntary  confessions 

of  <iarnet  and  his  accomplices  themselves,  and  of  two  credible 

witnesses  sworn  at  the  Bar  and  openly  heard  viva  voce,  and 

acknowledged  by  Garnet  himself  to  be  men  without  exception." 

Garnet  now  began  his  defence ;  he  divided  his  speech  into 

four  parts,  containing  matter,  of  (1)  Doctrine,  (2)  Recusants,  (3) 

^  in  general,  (4)  himself  in  particular. 


1  Psalm  Ixiv.  5,  7—9. 
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As  to  doctrine  he  first  treated  of  equivocation  and  declared 
that  their  equivocation  is  not  to  maintain  lying  but  to  defend 
the  use  of  certain  propositions  ;  that  no  man  may  equivocate 
when  he  ought  to  tell  the  truth,  otherwise  he  may.  As  to 
the  Pope's  power  to  depose  princes  he  urged  that  it  was  accord- 
ing to  the  general  doctrine  of  the  Church,  that  all  Catholics 
accepted  it  without  question,  but  that  there  was  a  great  differ- 
ence between  excommunication  and  deposing  princes;  that  what 
was  said  as  to  the  last  was  confined  to  those  princes  who  had 
been  Catholics  and  relapsed.  As  to  Recusants  he  asked  that 
no  crimes  of  his  might  be  imputed  offences  against  religion ; 
that  as  to  not  going  to  Church  the  Council  of  Trent  had  settled 
it  not  to  be  lawful.  As  to  the  Jesuits  being  privy  to  treason 
it  was  impious  to  think  they  were;  he  had  asked  some  of  them 
if  they  were  privy,  but  they  always  denied  it.  As  to  himself, 
he  knew  of  the  negociation  in  Spain,  and  intended  the  money  to 
be  used  for  the  relief  of  poor  Catholics ;  he  disliked  the  idea 
of  an  army,  and  told  the  conspirators  so,  but  he  kept  it  secret, 
certain  money  was  to  be  sent  to  maintain  the  King's  title. 

Lord  Salisbury  asked,  what  title?  Garnet  answered,  the 
King  of  Spain's  title.  Lord  Northampton  then  asked  why  he 
did  not  oppose  it.  Garnet  replied  he  could  not.  He  admitted 
sending  letters  and  giving  letters  of  introduction. 

Salisbury  said  that  Baynham  whom  Garnet  said  he  had  sent 
to  Rome  to  counteract  the  plot  could  not  have  got  to  Rome 
till  after  the  plot  had  succeeded  or  failed. 

Garnet  admitted  Catesby  asked  him  about  the  innocents  and 
nocents,  but  he  did  not  consider  it  anything  but  a  speculative 
question ;  that  he  told  Catesby,  the  Pope  prohibited  any  insur 
rection  and  if  any  was  undertaken  against  the  Pope's  orders  it 
would  fail.  That  Catesby  offered  to  tell  Garnet  the  details  of 
the  conspiracy  but  he  refused  to  hear  them,  and  told  him  to  tell 
the  Pope,  that  Baynham  was  sent  to  tell  the  Pope  of  all  the 
proceedings  in  England,  and  to  take  the  Pope's  pleasure  upon 
them. 

Two  witnesses  Fauset  and  Loxherne  were  then  called,  Fauset 
did  not  appear.  Loxherne  stated  that  he  heard  Garnet  say  to 
Oldcorn,  They  will  charge  me  with  my  prayer  for  the  good 
success  of  the  great  action  in  the  beginning  of  Parliament  and 
with  the  verses  which  I  add  in  the  end  of  my  prayer  : 

Gentem  auferte  perfidam,  Ac. 

Garnet  said  he  prayed  for  the  success  of  the  great  action  btit 
he  meant  by  that  the  repeal  of  the  Laws  against  the  Catholics. 
He  admitted  that  he  knew  about  the  Main,  that  Green  well  told 
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lii in  ;ill  about  Catesby's  plot,  that  it  so  disturbed  him  that  ho 
could  not  sleep  quietly  afterwards  and  prayed  to  God  that  it 
mi  Jit  not  take  effect.  Lord  Salisbury  asked  him  why  he  did 
rite  to  Aquaviva  the  General  of  the  Jesuits,  and  put  a  stop 
to  tli«'  Powder  treason  as  he  had  done  to  other  plots. 

nrt  ivplied  that  he  could  not  disclose  it,  as  it  was  matter 
of  secret   confession   and   would  endanger  the   life  of  divers 


Lord  Northampton  replied,  that  that  matter  of  confession 
which  before  he  refused  to  confess,  because  he  would  save  lives, 
he  now  confessed  to  endanger  his  own  life  and  therefore  his 
former  answer  was  idle  and  frivolous.  Garnet  urged  that  he 
ordered  Greenwell  to  dissuade  Catesby,  which  he  thought  he 
had  done  as  Catesby  had  come  to  him.  Garnet  on  All  Hallows' 
day  thought  he  could  so  far  have  ruled  him  as  he  would  even 
then  have  been  dissuaded  to  desist. 

Lord  Salisbury  asked  "Why  did  you  refuse  to  hear  Catesby 
tell  all  the  particulars  when  he  would  have  told  you,  if  you 
were  desirous  to  prevent  it  ?" 

Garnet  replied,  Because  that  after  Greenwell  told  him  what 

is  that  Catesby   intended,   and  he  called  to  mind  what 

C:it«-*by  said  to  him  at  his  first  breaking  with  him  in  general 

terms,  his  soul  was  so  troubled  with  dislike  of  that  particular 

that  he  was  loth  to  hear  any  more  of  it. 

Lord  Salisbury  here  interposed  and  a,sked  leave  to  state  the 
whole  of  the  proceedings  in  this  great  matter  from  the  first 
beginning  until  that  hour.  His  great  desire  he  said  was  to 
demonstrate  to  the  world,  next  to  the  glory  of  God,  with  what 
sincerity  and  moderation  under  James  justice  was  carried  on 
all  points.  He  reproached  Garnet  with  having  covered  such 
horrible  treason  under  the  mantle  of  religion,  and  asked  him 
if  he  had  not  since  his  apprehension  been  as  kindly,  as  cour- 
teously and  carefully  used  as  ever  man  could  be  of  any  quality 
or  any  profession,  "Yea  it  may  be  well  said  that  you  have  been 
1 1  attended  for  health  and  otherwise  as  a  nurse-child.  Is 
it  true  or  not?" 

Garnet  admitted  it  was. 

Salisbury  continued  that   it   was  the  finger  of  God  that 

I  his  conversation  with  Hall  to  be  overheard,  otherwise  it 

would  have  had  to  be  discovered  by  violence  nnd  coercion,  a 

i  ordinary  in  other  kingdoms  though  now  forborne  hera 

Hr  protested  that  had  the  rack  been  used,  Garnet  would  as 

willingly  have  confessed  himself  the  author  of  all  these  treasons 

as  he  now  made  himself  out  to  be  the  concealer.     He  then 

asked  Garnet  "What  encouraged  Catesby  to  proceed  but  you 
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resolving  him  in  the  first  proposition1?  what  warranted  Fawkes 
but  Catesby's  explication  of  Garnet's  arguments  V 

Garnet  replied,  Catesby  was  to  blame  for  making  the  appli- 
cation. Salisbury  said,  "I  must  needs  be  bold  with  you  to  drive 
you  from  the  trust  you  have  to  satisfy  the  world  by  your 
denials."  He  then  reminded  Garnet  of  what  took  place  after  his 
conversation  with  Hall  had  been  overheard,  how  he  denied  this 
before  the  Council ;  that  Hall  had  confessed  with  so  many  detest- 
able execrations  that  it  wounded  their  hearts  to  hear,  and  when 
Garnet  heard  that  Hall  had  confessed,  he  asked  for  mercy. 

Garnet  replied,  if  one  is  asked  a  question  before  a  magistrate 
you  are  not  bound  to  answer  unless  some  witness  is  brought 
against  you.  Nemo  tenetur  prodere  seipsum. 

A  discussion  then  arose  concerning  the  excommunication  of 
Kings.  Garnet  said  James  was  not  yet  excommunicate.  Salis- 
bury asked,  If  he  was  to  be,  would  the  King's  subjects  be  bound 
to  continue  in  their  allegiance?  Garnet  declined  to  answer  this. 

Garnet  urged  he  was  not  consenting  to  the  Powder  treason. 
Salisbury  replied,  "  Give  me  one  argument  that  you  were  not  con- 
senting to  it  that  can  hold  in  any  indifferent  man's  ear  in  any 
sense  beside  a  bare  negative." 

The  Attorney-General  now  replied  on  the  whole  case :  first 
as  to  equivocation,  then  as  to  the  usurped  power  of  the  Pope  in 
deposing  princes,  then  as  to  Garnet  himself.  He  alleged  that 
Garnet  knew  the  powder  treason,  that  he  did  not  discover  it  and 
was  therefore  guilty  of  treason,  that  he  was  an  author  and  pro- 
curer of  the  treason  by  the  rule,  Qui  non  prohibet  quod  prohibere 
potest  consentire  videtur.  Coke  then  went  to  the  conversation 
between  Garnet  and  Hall,  and  produced  a  letter  written  with 
sack  from  which  it  appeared  that  Hall  and  Garnet  had  conver- 
sation together. 

Lord  Northampton  proceeded  to  address  Garnet  in  a  very 
long  speech,  pointing  out  to  him  his  position,  the  enormity 
of  his  conduct,  his  own  error,  the  error  of  Catholics  in  general. 
One  specimen  will  suffice.  Lord  Northampton  observed,  "how 
strangely  and  preposterously  the  devil  in  his  last  project  of 
powder  has  altered  his  old  properties.  For  the  curse  that  God 
laid  on  the  serpent  after  the  first  transgression  was  ut  gradi- 
retur  super  pectus  suum,  'to  creep  upon  his  breast,'  but  now  we 
find  him  mounted  upon  the  wings  of  an  osprey  to  the  highest 
region  of  the  air  and  among  the  fireworks.  The  other  part  of 
the  curse  was  that  he  should  eat  Pulverem,  that  is  dust  or  powder, 
but  now  since  Sodom  was  destroyed  by  sulphur  and  the  wife  of 
Lot  transmuted  into  salt,  the  proper  materials  of  that  means  by 
which  Satan  wrought  in  the  hot  tire,  it  appears  that  the 
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u(  t'n.in  rating  powder  whirh  was  a  plain  device  fell  for  a 
\\OI.-M-  purpose  to  Mini)'  minpo\\  dor." 

v\  ran  •„'!«•  followed  as  to  the  effect  of  Confession,  and 
whether  eonfes.Mon  was  required  before  Absolution,  the  Court 
I  ( Jarnet  to  give  instances  in  what  the  contrition  of  the 
dill.  r. nt  nui.sjiirators  whom  they  mentioned  by  name  consisted, 
as  In-  _ir:ivf  them  Absolution  at  the  end  of  it.  Lord  Salisbury 
added  In-  was  ^lad  that  the  world  might  see  that  Jesuits  were 
cond'-mned  by  Jesuits,  and  treason  and  traitors  laid  naked  by 
tin-  traitors  themselves,  yea  Jesuits  by  that  Jesuit  that  governs 
nil  .It-suits  here,  without  whom  no  Jesuit  of  England  can  do 
tnything. 

i  net  begged  that  other  Catholics  might  not  fare  worse 
for  his  sake. 

The  Lord  Chief  Justice  began  to  lecture  Garnet  on  his 
conduct  and  stated  he  believed  he  was  the  chief  in  the  Powder 
plot,  this  (Jarnet  denied. 

The  Attorney-General  then  caused  Hall  and  Tresham's 
inns  to  be  read,  and  Salisbury  observed  that  it  was  a 
lamentable  thing  that  Tresham,  within  three  hours  of  his  death, 
had  spoken  so  untruly,  and  asked  Garnet  what  he  thought  of 
it.  <  Jarnet  replied,  "It  may  be  he  meant  to  equivocate."  Mrs 
Vaughan's  confession  and  also  Garnet's  own  examination  were 
read  to  prove  Tresham's  untrue.  Salisbury  then  continued 
his  observations  to  Garnet  and  finished  by  saying,  "Alas !  why 
should  we  be  troubled  all  day  with  you,  poor  man,  were  it  not 
to  make  the  cause  appear  as  it  deserveth,  wherein  God  send 
that  you  may  be  such  an  example  that  you  may  be  the  last 
actor  of  the  kind  '." 

The  Lord  Admiral  added  that  Garnet  had  done  more  good 
in  that  pulpit  in  which  he  then  stood  than  in  any  other  pulpit 
all  the  days  of  his  life. 

Another  confession  of  Mrs  Vaughan's  was  read  and  then 
SalUluiry  told  Garnet  if  he  had  anything  more  to  say,  to  say  it, 
as  the  King  had  ordered  all  that  made  for  him  or  against  him 
should  be  read.  He  added,  "This  gentlewoman  that  seems  to 
speak  for  you  in  her  confession,  I  think  would  sacrifice  herself 
for  you  to  do  you  good  and  you  likewise  for  her."  Garnet  begged 
the  Jury  to  allow  and  believe  those  things  he  had  denied  and 
affirmed,  and  not  to  believe  those  things  whereof  there  was  no 
direct  proof  against  him,  nor  to  condemn  him  by  circumstances 
or  ptvMiuiption. 

The  Attorney -General  asked  the  Commissioners  if  he 
had  forgotten  to  speak  of  anything  material  that  they  would 
put  him  in  mind  of  it.  Salisbury  told  him  he  had  done  very 
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well,  painfully,  and  learnedly.  The  Jury  retired  and  after  a 
quarter  of  an  hour's  absence  found  Garnet  guilty. 

The  Lord  Chief  Justice  made  "  a  pithy  preamble  of  all  the 
apparent  proofs  and  presumptions  of  his  guilt "  and  pronounced 
the  usual  sentence.  On  the  3rd  May,  at  the  west  end  of  St 
Paul's,  Garnet  suffered  the  worst  the  law  could  inflict  on  him. 

Edward  Habingdon,  the  owner  of  Hindlip  where  Garnet  was 
arrested,  was  indicted  for  treason  for  having  received,  comforted 
and  aided  Garnet,  knowing  him  to  be  guilty  of  treason.  Had 
Garnet  been  accused  of  any  other  offence  than  treason  Habingdon 
would  at  the  most  have  been  an  accessory  after  the  fact,  but 
the  Judges  had  unanimously  resolved  that  there  are  no  acces- 
sories in  treason  and  what  would  make  a  man  an  accessory 
after  the  fact  in  felony,  in  treason  makes  him  a  principal  traitor. 
Habingdon  was  accordingly  tried,  convicted,  and  attainted  of 
treason. 

Considering  the  danger  of  the  plot,  neither  the  arrests  nor 
the  executions  seem  to  have  been  so  very  numerous.  On  the 
whole  the  trials  were  fairer  than  many  that  preceded  them. 
It  is  true  that  the  law  was  harshly  applied,  that  Garnet  was 
condemned  on  the  evidence  of  persons  who  were  already  exe- 
cuted, but  still  the  treatment  the  prisoners  experienced  was 
more  a  harsh  than  an  illegal  application  of  the  law. 

The  Catholics  and  the  Court  took  very  different  views  of 
the  position  of  the  conspirators.  For  discovering  the  plot 
James  granted  to  Lord  Monteagle  a  fee-farm  rent  of  £200  a 
year,  and  £500  a  year  for  life ;  although  as  already  stated 
it  is  very  doubtful  whether  Lord  Monteagle  did  really  make  the 
discovery.  In  a  letter  to  Sir  Charles  Cornwell,  Cecil  speaks  as 
if  he  and  the  Lord  Chamberlain,  the  Earl  of  Suffolk,  had  really 
found  out  the  plot.  Some  writers  assert  that  Cecil  procured 
the  letter  to  be  written  to  Lord  Monteagle  so  as  to  £ive  a 
plausible  ground  for  James  having  the  credit  of  discovering 
the  plot.  James  was  not  averse  to  take,  nor  Parliament  to 
ascribe,  to  him  the  glory  of  the  discovery ;  they  went  so  far 
as  to  assert  that  "God  had  miraculously  by  your  Majesty's 
blessed  direction  discovered  the  same." 

On  the  other  hand  the  Catholics  who  had  hoped  to  extirpate 
heresy  at  a  blow,  who  hated  Protestantism,  who 

"  Mourned  that  tender  hearts  should  bend 
Before  a  meaner  shrine," 

also  alleged  that  miracles  followed  from  the  discovery  of  the 
Gunpowder  Plot.  Miracle-  work  ing  relics  still  exist.  A  re- 
liquary is  still  in  existence  which  is  said  to  have  once  belonged 
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to  the  Queen  of  Scots,  and  contains  a  relic  of  B.  Campianus, 
one  «»f  \V;il|)ole,  Mart.  1595,  and  another  of  H.  Garnet, 
1  'ii Hi.  The  last  two  must  of  course  have  been  added  after 
In r  dr.it  h.  But  the  most  remarkable  of  all  these  relics  was  the 
ear  of  corn,  which  when  Garnet  was  executed  "did  leap  in 
strung-  IM.UUUT"  out  of  the  basket  which  contained  the  Mar- 
tvr's  li« -:ul  into  the  hand  of  a  young  man  standing  by,  who  gave 
tt«><!  with  blood  to  a  devout  Catholic  gentlewoman  of  his 
Hojuaintance.  She  placed  it  in  a  reliquary,  and  looking  at  it  a 
r  two  after  she  and  others  "saw  a  perfect  face  as  if  it 
hud  been  painted  upon  the  empty  ear."  The  fame  of  this  mira- 
culous straw  became  very  great;  it  passed  in  some  manner  out 
of  Kugland,  and  Sir  Richard  Wynne,  during  his  journey  into 
Spain  with  Prince  Charles'  servants  in  1625,  says  that  he  saw 
it  in  the  Jesuits'  College  at  Santander.  "  They  shewed  us  all 
their  relics  and  idols,  amongst  which  was  Garnet  and  his 
straw1." 

The  Earl  of  Northumberland  was  arrested  and  sent  to  the 
TO\\-»T  where  he  remained  some  time ;  a  list  of  the  moneys 
paid  by  him  while  in  prison  is  a  curious  example  of  the 
churls  prisoners  in  the  Tower  had  then  to  pay.  He  paid  for 
mending  the  window  of  his  chamber,  for  a  gridiron,  a  shovel 
and  tongs,  half-a-crown  to  man  who  brought  the  lions  for  him 
to  see :  he  lost  money  at  play,  he  bought  shuttlecocks,  bacon, 
wine,  and  many  pounds  of  almonds,  2  Ibs.  of  tobacco  for  £3.  10s. 
He  paid  10s.  to  a  blind  harper  and  5s.  to  a  Tom  fool.  On  the 
Earl  of  Essex's  marriage  Lady  Suffolk's  gentleman  usher 
brought  him  a  pair  of  gloves,  and  had  £2  for  doing  so.  On 
being  taken  before  the  Star  Chamber  he  paid  Is.  for  a  pen  and 
ink  horn.  One  of  the  Tower  warders  went  there  with  him  and  was 
pai.l  .£1.  as  his  reward*.  The  total  sum  spent  is  £62.  0*.  2d. 
Tln«  Karl  when  brought  before  the  Star  Chamber  was  sen- 
tenced to  be  fined  £30,000,  deprived  of  all  his  offices,  and 
imprisoned  during  the  King's  pleasure.  He  remained  some 
15  years  in  prison.  Lord  Mordant  was  fined  10,000  marks, 
and  Lord  Stourton  6,000. 

A  curious  example  of  the  irony  of  history  is  furnished  by 
the  Gunpowder  Plot.  One  of  the  objects  with  which  the 
conspirators  were  charged  was  to  place  the  Princess  Elizabeth 
U})on  the  throne,  and  revive  the  Catholic  religion.  A  century 
passed  away ;  then  the  country  solemnly  resolved  to  settle  the 
crown  upon  the  heirs  of  the  same  Princess  Elizabeth,  as  the 
means  of  protecting  the  country  from  the  Catholics. 

1  Edinhiinjh  7»VnVi0,  CXLVIII.  601. 

*  Historic  'nmission,  6th  Rep.  p.  351. 
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Drewrie1  s  Case1. 

Drewrie  was  one  of  thirteen  priests,  who  shortly  before 
Elizabeth's  death  had  signed  a  Declaration  called,  "The  secular 
Priests'  Loyal  Protestation,"  by  which  they  admitted  the  Queen's 
temporal  sovereignty  so  far  as  Christian  priests  within  this 
realm  or  in  any  other  Christian  country  are  bound  by  the  law 
of  God  and  Christian  religion  to  obey  their  temporal  princes ; 
that  they  would  defend  the  Queen  against  all  assaults,  plots 
and  injuries,  and  resist,  as  these  are  inconvenient,  all  means  to 
introduce  Catholicism  into  the  country  and  persuade  all  Lay 
Catholics  to  do  the  same,  and  if  the  Pope  should  excommunicate 
those  who  defended  the  Queen  that  they  would  not  consider 
themselves  bound  to  obey  this  excommunication.  This  paper 
the  priests  delivered  to  Archbishop  Bancroft,  and  Drewrie 
seems  on  the  strength  of  it  to  have  returned  to  England.  He 
was  arrested  at  Whitefriars  and  brought  before  the  Bishop  of 
London;  he  admitted  that  he  went  by  many  names,  Drewrie, 
Brown  and  Hampden,  but  that  Drewrie  was  his  true  name. 
His  answers  were  said  to  be  equivocal  and  confused,  he  denied 
his  priesthood  and  "was  so  cunning  that  no  hold  could  be  taken 
of  him."  On  the  20th  Feb.  1607  he  was  brought  to  trial  before 
the  Lord  Mayor  and  Recorder.  He  was  indicted  that  he  Robert 
Drewrie,  being  a  priest  and  a  friar  of  the  Benedictine  Order,  had 
traitorously  departed  out  of  this  land  in  which  he  was  born  to 
Valladolid  in  Spain,  where  by  Parsons'  means  an  English  semi- 
nary had  been  erected;  that  the  Bishop  of  Leon  by  authority 
derived  from  the  Pope  had  ordained  him  priest;  since  then  he 
had  returned  to  England  to  reconcile  seduce  and  withdraw  his 
Majesty's  subjects  from  the  allegiance  to  a  foreign  service  and 
obedience. 

He  pleaded  Not  guilty  and  put  himself  on  God  and  his 
country.  "A  very  sufficient  Jury"  were  empannelled  to  try  him. 
Speeches  were  made  setting  out  the  indictment.  On  being  per- 
mitted to  speak,  he  said  if  it  was  treason  to  be  a  priest  then 
it  was  so  in  Saint  Augustine,  St  Bernard  and  others,  and  that* 
he  had  become  so  for  the  salvation  of  his  own  and  other  souls. 
This  "silly  suggestion  was  reproved"  and  the  Court  told  him 
that  he  was  not  tried  for  being  a  priest  but  for  being  a  priest 
and  coming  here  to  seduce  subjects  from  their  allegiance. 
Drewrie  admitted  that  he  came  here  to  exercise  the  office 
of  priest,  but  not  to  seduce  people  from  their  allegiance  but 
to  win  souls.  When  asked  why  he  did  not  depart  according 
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tin-  Kin/s  proclamation,  he  said  because  he  had  no  money. 
Ho  was  told  the  King  would  have  provided  him  with  some, 
and  so  his  Maying  was  in  traitorous  contempt  of  the  King's 
L-i\\s.  (Vrtain  papers  found  in  his  possession  were  then  read, 
on.-  was  Parsons'  opinion  as  to  taking  the  oath  under  the  recent 

lute  by  Catholics1,  which  Parsons  said  they  could  not  law- 
fully do.  Other  papers  related  to  "the  abuse  and  corrupting 
of  poor  simple  souls,"  another  asked  the  opinion  of  the  arch- 
pricst  r.lackwell  as  to  his  judgment  in  certain  matters,  and 
another  was  Blackwell's  reply.  Drewrie  urged  that  his  only 
«  ll'ence  was  his  priesthood,  and  although  greatly  pressed  to  recant 
he  continued  firm  in  his  opinions.  The  Jury  found  him  guilty. 
On  the  25th  Feb.  he  was  again  brought  up  to  be  sentenced. 
Being  asked  if  he  had  anything  to  say,  he  urged  he  was  con- 
victed for  religion  not  treason,  and  as  that  was  the  case  he  had 
no  more  to  say.  It  was  stated  that  he  had  freely  offered  to 
take  the  oath  of  supremacy  and  allegiance  and  asked  that  the 
Clerk  should  read  out  the  oath  ;  this  was  done.  But  Drewrie 
after  a  long  dispute  refused  to  take  it,  so  the  Recorder  passed 
the  usual  judgment  in  treason.  Drewrie  was  removed,  and  on 
the  25th  Feb.  in  his  costume  as  a  Benedictine  priest  executed 
at  Tyburn. 

Peacham's  Case9. 

This  celebrated  case  has  always  been  considered  one  of  the 
worst  acts  of  James's  reign,  and  one  of  the  great  stains  that 
rest  on  the  memory  of  Lord  Bacon ;  for  the  King  and  his  Attor- 
ney General  Bacon  to  unite  to  put  to  death  by  any  means  legal 
or  illegal  an  obscure  clergyman  strikes  us  as  so  strange  that  we 
are  tempted  to  believe  that  there  must  be  more  in  the  case  than 
we  are  aware  of.  So  far  as  we  know,  the  facts  are  these :  Peacham 
wys  a  Somersetshire  clergyman;  for  some  reason  that  does  not 
appear,  his  house  was  searched,  in  his  study  was  found  a  ser- 
mon which  according  to  Croke  had  never  been  preached,  and 
was  never  intended  to  be  preached,  and  in  which  were  contained 
some  expressions,  amongst  others  comparing  the  King  to  Nabal, 
which  were  said  to  be  treasonable.  Peacham  was  arrested  and 
sent  to  the  Tower  as  a  traitor  and  the  first  thing  done  was  to 
examine  him.  Special  interrogatories  were  drawn  up  for  his 
examination. 

"  Interrogatories  wlwrevpon  Peticham  is  to  be  examined. 

Questions  in  general. 
1.     "  Who  procured  you,  moved  you,  or  advised  you,  to  put 

1  3  Jao.  I.  c.  4,  see  ante,  p.  323. 
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in  writing  these  traitorous  slanders  which  you  have  set  down 
against  his  majesty's  person  and  government,  or  any  of 
them? 

2.  "Who  gave  you  any  advertisement  or  intelligence  touch- 
ing those  particulars  which  are  contained  in  your  writings,  as 
touching  the  sale  of  the  crown  lands,  the  deceit  of  the  king's 
officers,  the  greatness  of  the  king's  gifts,  his  keeping  divided 
Courts,  and  the  rest,  and  who  hath  conferred  with  you  or  dis- 
coursed with  you  concerning  those  points  ? 

3.  "Whom  have  you  made  privy  and  acquainted  with  the 
said  writings  or  any  part  of  them,  and  who  hath  been  your 
helpers  or  confederates  therein  1 

4.  "What  use  mean  you  to  make  of  the  said  writings  ?  Was 
it  by  preaching  them  in  sermon  or  by  publishing  them  in  trea- 
tise ?     If  in  sermon,  at  what  time  and  in  what  place  meant  you 
to  have  preached  them1?     If   by  treatise,   to  whom  did  you 
intend  to  dedicate,  or  exhibit,  or  deliver  such  treatise  ? 

5.  "What  was  the  reason  and  to  what  end  did  you  first  set 
down  in  scattered  papers,  and  after  knit  up,  in  form  of  a  trea- 
tise or  sermon,  such  a  mass  of  treasonable  slanders  against  the 
king,  his  posterity,  and  the  whole  state  ? 

6.  "What  moved  you  to  write,  The  king  might  be  stricken 
with  death  on  the  sudden,  or  within  eight  days,  as  Ananias  or 
Nabal  I     Do  you  know  of  any  conspiracy  or  danger  to  his  per- 
son, or  have  you  heard  of  any  such  attempt  ? 

7.  "You  have  confessed  that  these  things  were  applied  to 
the  king ;  and  that,  after  the  example  of  preachers  and  chroni- 
clers, kings'  infirmities  are  to  be  laid  open :  this  sheweth  plainly 
your  use  must  be  to  publish  them.     Shew  to  whom  and  in 
what  manner. 

8.  "  What  was  the  true  time  when  you  wrote  the  said 
writings  or  any  part  of  them  ?     And  what  was  the  last  time 
you  looked  upon  them  or  perused  them  before  they  were  found 
or  taken  I 

9.  "What  moved  you  to  make  doubt  whether  the  people 
will  rise  against  the  king  for  taxes  and  oppressions  ?     Do  you 
know  or  have  you  heard  of  any  likelihood  or  purpose  of  any 
tumults  or  commotions  ] 

10.  "What  moved  you  to  write  that  getting  of  the  crown 
land  again  would  cost  blood,  and  bring  men  to  say,  *  This  is  the 
heir,  let  us  kill  him '  ]     Do  you  know  or  have  you  heard  of  any 
conspiracy  or  danger  to  the  prince,  for  doubt  of  calling  back 
the  crown  land  ? 

11.  "  What  moved  you  to  prove  that  all  the  king's  officers 
ought  to  be  put  to  the  sword  ?     Do  you  know  or  have  you 
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heard  if  any  petition  is  intended  to  be  made  against  the  king's 
council  ami  officers,  or  any  rising  of  people  against  them? 

1  L*.  M  \Vhat  moved  you  to  say  in  your  writing  that  our  king, 
before  his  coming  to  the  kingdom,  promised  mercy  and  judg- 
inrnt,  Imt  we  find  neither?  What  promise  do  you  mean  of, 
and  wherein  hath  the  king  broke  the  same  promise  ?" 

Peacham  was  examined  in  the  Tower  on  these  interroga- 
tories before  the  commissioners  appointed  to  examine  him. 

The  following  endorsement  on  the  paper  of  questions 
is  in  the  handwriting  of  Secretary  Winwood,  and  shews  the 

1'  suit. 

"  Upon  these  interrogatories  Peacham  this  day  was  examined 
before  torture,  in  torture,  between  torture,  and  after  torture, 
notwithstanding  nothing  could  be  drawn  from  him,  he  still 
persisting  in  his  obstinate  and  insensible  denials  and  former 
answers.  Raphe  Winwood.  Jul.  Caesar.  Fr.  Bacon.  H. 
Mouiitugiie.  Gervase  Helwysse.  Ran.  Crewe.  Henry  Yel- 
verton.  Fr.  Cottington. 

Jan.  the  19th,  1614." 

The  next  step  in  the  case  appears  to  have  been  Bacon 
privately  consulting  the  Judges.  A  letter  from  him  to  James 
relates  this. 

"  To  the  king  concerning  Peacham's  cause. 

"It  may  please  your  excellent  majesty.  It  grieveth  me  ex- 
(v«*ilingly  that  your  majesty  should  be  so  much  troubled  with 
this  matter  of  Peacham,  whose  raging  devil  seemeth  to  be 
turned  into  a  dumb  devil.  But  although  we  are  driven  to  make 
our  way  through  questions,  which  I  wish  were  otherwise,  yet  I 
hope  well  the  end  will  be  good.  But  then  every  man  must  put 
to  his  helping  hand  :  for  else  I  must  say  to  your  majesty,  in 
this  and  the  like  cases  as  St  Paul  said  to  the  centurion  when 
some  of  the  mariners  had  an  eye  to  the  cock  boat,  Except  these 
stay  in  the  ship  ye  cannot  be  safe.  I  find  in  my  lords  great 
and  worthy  care  of  the  business,  and  for  my  part,  I  hold  my 
opinion  and  am  strengthened  in  it  by  some  records  that  I  have 
found.  God  preserve  your  majesty. 

"Your  Majesty's  most  humble  and  devoted  Subject  and 
Servant,  Fr.  Bacon. 

Jan.  21st,  1614." 

Bacon  it  appears  had  been  sounding  the  Judges  separately 
and  apart  to  see  what  they  would  do  in  the  case,  as  both  he 
and  the  king  had  doubts  if  in  law  Peacham  was  guilty  of 
treason.  This  was  done  under  James's  direction,  but  the  Chief 
Justice,  Lord  Coke,  objected  to  it  as  illegal.  He  does  not  seem 
to  have  objected  to  the  Judges  being  consulted  collectively,  but 
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objected  strongly  to  individual  consultation.  On  the  27th  of 
January  we  find  Bacon  writing  to  James  as  follows  on  the 
result  of  his  consultation  : 

"To  the  king  touching  Peacham's  cause. 

"It  may  please  your  excellent  majesty:  This  day,  in  the 
afternoon,  was  read  your  majesty's  letters  of  direction  touching 
Peacham  ;  which  because  it  concerneth  properly  the  duty  of 
my  place,  I  thought  it  fit  for  me  to  give  your  majesty  both 
a  speedy  and  a  private  account  thereof,  that  your  majesty 
knowing  things  clearly  how  they  pass  may  have  the  true  fruit 
of  your  own  wisdom  and  clear-seeing  judgment  in  governing 
the  business. 

"First  for  the  regularity  which  your  majesty  as  a  master  in 
business  of  state  doth  prudently  prescribe  in  examining  and 
taking  examinations,  I  subscribe  to  it ;  only  I  will  say  for 
myself,  that  I  was  not  at  this  time  the  principal  examiner. 

"For  the  course  your  majesty  directeth  and  commandeth  for 
the  feeling  of  the  judges  of  the  King's  Bench,  their  several  opi- 
nions by  distributing  ourselves  and  enjoining  secrecy,  we  did 
first  find  an  encounter  in  the  opinion  of  my  Lord  Coke,  who 
seemed  to  affirm  that  such  particular  and,  as  he  called  it,  auri- 
cular taking  of  opinions,  was  not  according  to  the  custom  of 
this  realm,  and  seemed  to  divine  that  his  brethren  would  never 
do  it.  But  when  I  replied  that  it  was  our  duty  to  pursue  your 
majesty's  directions,  and  it  were  not  amiss  for  his  lordship  to 
leave  his  brethren  to  their  own  answers,  it  was  so  concluded, 
and  his  lordship  did  desire  that  I  might  confer  with  himself, 
and  Mr  Serjeant  Montague  was  named  to  speak  with  Justice 
Crook ;  Mr  Serjeant  Crew  with  Justice  Houghton ;  and  Mr 
Solicitor  with  Justice  Doddridge.  This  done,  I  took  my  fel- 
lows aside,  and  advised  that  they  should  presently  speak  with 
the  three  judges  before  I  could  speak  with  my  Lord  Coke  for 
doubt  of  infusion,  and  that  they  should  not  in  any  case  make 
any  doubt  to  the  judges,  as  if  they  mistrusted  they  would  not 
deliver  any  opinion  apart,  but  speak  resolutely  to  them  and 
only  make  their  coming  to  be  to  know  what  time  they  would 
appoint  to  be  attended  with  the  papers. 

"This  sorted  not  amiss,  for  Mr  Solicitor  came  to  me  this 
evening  and  related  to  me  that  he  had  found  Judge  Dodderidge 
very  ready  to  give  opinion  in  secret,  and  fell  upon  the  same 
reason  which  upon  your  majesty's  first  letter  I  had  used  to  my 
Lord  Coke  at  the  council  table,  which  was  that  every  judge 
was  bound  expressly  by  his  oath  to  give  your  majesty  counsel 
when  he  was  called,  and  whether  he  should  do  it  jointly  or 
severally,  that  rested  in  your  majesty's  good  pleasure  as  you 
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would  ivi|iiiiv  it.  And  though  the  ordinary  course  was  to 
i. I.-  tin-in,  yet  there  might  intervene  cases  wherein  the 
oth.r  eoui-se  was  more  convenient.  The  like  answer  made 
.lust ire  Crook.  Justice  Houghton,  who  is  a  soft  man,  seemed 
di-.siriuis  first  to  confer,  alleging  that  the  other  three  judges 
had  all  served  the  Crown  before  they  were  judges,  but  that 
In-  had  not  been  much  acquainted  with  business  of  this  nature. 

'-\Ve  ] HIT] >ose  therefore  forthwith  they  shall  be  made  ac- 
quainted with  the  papers,  and  if  that  could  be  done  as  suddenly 
as  this  \\as,  I  should  make  small  doubt  of  their  opinions;  and, 
In  >\\  soever,  I  hope,  force  of  law  and  precedent  will  bind  them 
to  the  truth,  neither  am  I  wholly  out  of  hope  that  my  Lord 
Coke  himself,  when  I  have  in  some  dark  manner  put  him 
in  doubt  that  he  shall  be  left  alone  will  not  continue  singular. 

"Your  Majesty's  most  humble  and  devoted  Subject  and 
int,  Fr.  Bacon. 

Jan.  27th,  1614." 

Lord  Coke  seems  still  to  have  been  obstinate,  and  objected 
to  this  separate  questioning  of  the  judges,  so  that  by  the  king's 
order  Bacon  saw  him  again,  and  on  the  31st  of  January  sends 
the  King  this  account  of  his  interview  : 

"To  the  king  touching  Peacham's  business,  &c. 

"It  may  please  your  excellent  majesty.  I  received  this 
morning,  by  Mr  Murray,  a  message  from  your  majesty  of  some 
warrant  and  confidence  that  I  should  advertise  your  majesty  of 
your  business,  wherein  I  had  part,  wherein  I  am  first  humbly 
to  thank  your  majesty  for  your  good  acceptation  of  my  endea- 
vours and  service,  which  I  am  not  able  to  furnish  with  any 
other  quality  save  faith  and  diligence.  For  Peacham's  case 
I  have  since  my  last  letter  been  with  my  Lord  Coke  twice ; 
once  before  Mr  Secretary's  going  down  to  your  majesty,  and 
once  since,  which  was  yesterday,  at  the  former  of  which  times 
I  delivered  him  Peacham's  papers,  and  at  this  latter  the  pre- 
cedents which  I  had  with  care  gathered  and  selected  for  the 
deu'i-'-e  and  order  the  business  required.  At  the  former  I  told 
him  that  he  knew  my  errand,  which  stood  upon  two  points,  the 
one  to  inform  him  of  the  particular  case  of  Peacham's  treasons, 
for  I  never  gave  it  other  word  to  him,  the  other  to  receive  his 
opinion  to  myself  and  in  secret  according  to  my  commission 
from  your  majesty.  At  the  former  time  he  fell  upon  the  same 
alienation  which  he  had  begun  at  the  council  table,  that  judges 
were  not  to  give  opinion  by  fractions,  but  entirely  according  to 
the  vote  whereupon  they  should  settle  upon  conference,  and 
that  this  auricular  taking  of  opinions  single  and  apart  was 
new  and  dangerous ;  and  other  words  more  vehement  than  I  re- 
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peat.  I  replied  in  civil  and  plain  terms  that  I  wished  his  lord- 
ship, in  my  love  to  him,  to  think  better  of  it,  for  that  this  that 
his  lordship  was  pleased  to  put  into  great  words,  seemed  to  me 
and  my  fellows,  when  we  spake  amongst  ourselves,  a  reasonable 
and  familiar  matter,  for  a  king  to  consult  with  his  judges, 
either  assembled  or  selected,  or  one  by  one.  And  then  to  give 
him  a  little  outlet  to  save  his  first  opinion,  wherewith  he  is 
most  commonly  in  love,  I  added  that  judges  sometimes  might 
make  a  suit  to  be  spared  for  their  opinion  till  they  had  spoken 
with  their  brethren;  but  if  the  king  upon  his  own  princely 
judgment  for  reason  of  state  should  think  it  fit  to  have  it 
otherwise  and  should  so  demand  it,  there  was  no  declining; 
nay,  that  it  touched  upon  a  violation  of  their  oath,  which  was 
to  counsel  the  king  without  distinction  whether  it  were  jointly 
or  severally.  Thereupon  I  put  him  the  case  of  the  privy  coun- 
cil, as  if  your  majesty  should  be  pleased  to  command  any  of 
them  to  deliver  their  opinion  apart  and  in  private ;  whether  it 
were  a  good  answer  to  deny  it  otherwise  than  if  it  were  pro- 
pounded at  the  table.  To  this  he  said  that  the  cases  were  not 
alike,  because  this  concerned  life.  To  which  I  replied,  that 
questions  of  state  might  concern  thousands  of  lives  and  many 
things  more  precious  than  the  life  of  a  particular,  as  war  and 
peace  and  the  like. 

"To  conclude,  his  lordship  tanquam  exitum  qucerens  desired 
me  for  the  time  to  leave  with  him  the  papers  without  pressing 
him  to  consent  to  deliver  a  private  opinion  till  he  had  perused 
them.  I  said  I  would :  and  the  more  willingly  because  I 
thought  his  lordship,  upon  due  consideration  of  the  papers, 
would  find  the  case  to  be  so  clear  a  case  of  treason  as  he  would 
make  no  difficulty  to  deliver  his  opinion  in  private,  and  so 
I  was  persuaded  of  the  rest  of  the  judges  of  the  king's  bench, 
who  likewise  as  I  partly  understood  made  no  scruple  to  deliver 
their  own  opinion  in  private,  whereunto  he  said,  which  I  noted 
well,  that  his  brethren  were  wise  men,  and  that  they  might  make 
a  shew  of  if  they  would  give  an  opinion  as  was  required,  but  the 
end  would  be  that  it  would  come  to  this,  they  would  say  they 
doubted  of  it,  and  so  pray  advise  with  the  rest.  But  to  this  I  an- 
swered, that  I  was  sorry  to  hear  him  say  so  much,  lest,  if  it  came 
so  to  pass,  some  that  loved  him  not  might  make  a  construction 
that  that  which  he  had  foretold  he  had  wrought.  Thus  your 
majesty  sees  that  as  Solomon  saith,  lgressus  nolentis  tanquam  in 
1  sepi  spinarum]  it  catcheth  upon  every  thing.  The  latter 
meeting  is  yet  of  more  importance  for  their  coming  armed  with 
divers  precedents,  I  thought  to  set  in  with  the  best  strength  I 
could,  and  said  that  before  I  descended  to  the  record  I  would 
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hivak  tin-  case  to  him  thus,  that  it  was  true  we  were  to  proceed 
upon  the  ancient  statute  of  king  Edward  the  Third,  because 
their  temporary  statutes  were  gone,  and  therefore  it  must  be 
saiil  in  tin-  iiulirtinent,  ' Imaginatua  est  et  compassavit  mortem 

item  destructionem  domini  regis;1  then  must  the  par-  i 
ticular  treasons  follow  in  the  manner,  namely,  « et  quod  ad 
'  perimplendum  nefandum  propositum  suum  composuit  et  con- 
({uendam  detestabilem  et  venenosum  libellum  sive 
'  ti'-riptt/m  in  quo  inter  alia  prodUoria  continetur,  «fcc.'  And 
then  the  principal  passages  of  treason  taken  forth  of  the  papers 
are  to  be  entered  in  hate  verba,  and  with  a  conclusion  in  the 
end.  'Ad  intentionem  quod  ligeus  populus  et  veri  subditi 
4  d<>  mini  regis  cordialem  suum  amorem  a  domino  rege  retra- 
'  herent  et  ipsum  dominum  regem  relinquerent,  et  guerram  et 

rrectionem  contra  eum  levarent  et  facerent,'  &c.  I  have 
in  this  form  followed  the  ancient  style  of  the  indictments  for 
brevity  sake,  though  when  we  come  to  the  business  itself  we 
shall  enlarge  it  according  to  the  use  of  the  latter  times.  This 
I  represented  to  him  being  a  thing  he  is  well  acquainted  with, 
tli at  he  might  perceive  the  platform  of  what  was  intended 
without  any  mistaking  or  obscurity.  But  then  I  fell  to  the 
matter  itsrlf  to  lock  him  in  as  much  as  I  could,  namely,  that 
there  be  four  means  or  manners  whereby  the  death  of  the  king 
is  compassed  and  imagined :  the  first  by  some  particular  fact  or 
plot ;  the  second  by  disabling  his  title,  as  by  affirming  that  he 
is  not  lawful  king,  or  that  another  ought  to  be  king,  or  that 
he  is  an  usurper  or  a  bastard,  or  the  like;  the  third  by  subject- 
ing his  title  to  the  pope,  and  thereby  making  of  him,  an  abso- 
lute king,  a  conditional  king ;  the  fourth  by  disabling  his 
regiment  and  making  him  appear  to  be  incapable  or  indign 
to  reign.  These  things  I  relate  to  your  majesty  in  sum  as 
is  tit,  \vliich  when  I  opened  to  my  lord  I  did  insist  a  little  more 
upon  with  more  efficacy  and  edge  and  authority  of  law  and 
record  than  I  can  now  express.  Then  I  placed  Peacham's  trea- 
son within  tin*  la>t  division  agreeable  to  divers  precedents 
whereof  I  had  the  records  ready,  and  concluded  that  your 
majesty's  safety  and  life  and  authority  was  thus  by  law  in- 
sconsed  and  quartered,  and  that  it  was  in  vain  to  fortify  on 
three  of  the  sides  and  so  leave  you  open  on  the  fourth. 

"It  is  true  he  heard  me  in  a  grave  fashion  more  than  accus- 
tomed, and  took  a  pen  and  took  notes  of  my  divisions;  and 
when  he  read  the  precedents  and  records  would  say,  'this  you 
mean  falleth  within  your  first  or  your  second  division/  In  the 
end  I  rx|>ivssly  demanded  his  opinion  as  that  whereto  both 
he  and  I  were  enjoined.  But  he  desired  me  to  leave  the  pre- 
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cedents  with  him,  that  he  might  advise  upon  them.  I  told  him 
the  rest  of  my  fellows  would  dispatch  their  part  and  I  should 
be  behind  with  mine,  which  I  persuaded  myself  your  majesty 
would  impute  rather  on  his  backwardness  than  my  negligence. 
He  said  as  soon  as  I  should  understand  that  the  rest  were 
ready  :  he  would  not  be  long  after  with  his  opinion. 

"Your  Majesty's  most  humble  and  devoted  Subject  and 
Servant,  Fr.  Bacon. 

Jan.  31st,  1614  [0.  S.]." 

Notwithstanding  this,  Coke  still  appears  to  have  been  ob- 
stinate, but  gradually  yielded ;  for  on  the  llth  February  we 
find  another  letter  from  Bacon  to  James. 

"For  Peacham  the  rest  of  my  fellows  are  ready  to  make 
their  report  to  your  majesty  at  such  time  and  in  such  manner 
as  your  majesty  shall  require  it.  Myself  yesterday  took  my 
Lord  Coke  aside,  after  the  rest  were  gone,  and  told  him  all  the 
rest  were  ready,  and  I  was  now  to  require  his  lordship's  opi- 
nion according  to  my  commission.  He  said  I  should  have 
it,  and  repeated  that  twice  or  thrice,  as  thinking  he  had  gone 
too  far  in  that  kind  of  negative  to  deliver  any  opinion  apart 
before,  and  said  he  would  tell  it  me  within  a  very  short  time, 
though  he  were  not  that  instant  ready.  I  have  tossed  the 
business  in  omnes  partes,  whereof  I  will  give  your  majesty 
knowledge  when  time  serveth.  God  preserve  your  majesty. 

"  Your  most  humble  and  devoted  Subject  and  Servant, 

Feb.  llth,  1614  [O.  S.].  Fr.  Bacon." 

Bacon  at  last  got  over  Lord  Coke's  scruples,  and  obtained  his 
answer.  On  the  1 4th  Feb.  he  writes  to  the  king  as  follows  : 

"To  the  King  about  a  Certificate  of  Lord  Chief  Justice  Coke. 

"It  may  please  your  excellent  majesty  :  I  send  your  majesty 
enclosed  my  Lord  Coke's  answers.  I  will  not  call  them  re- 
scripts, much  less  oracles.  They  are  of  his  own  hand,  and 
offered  to  me  as  they  are  in  writing,  though  I  am  glad  of  it  for 
mine  own  discharge,  I  thought  it  my  duty  as  soon  as  I  received 
them  instantly  to  send  them  to  your  majesty,  and  forbear  for 
the  present  to  speak  farther  of  them.  I  for  my  part,  though 
this  Muscovia  weather  be  a  little  too  hard  for  my  constitution, 
was  ready  to  have  waited  upon  your  majesty  this  day,  all 
respects  set  aside,  but  my  lord  treasurer  in  respect  of  the  season 
and  much  other  business  was  willing  to  save  me.  I  will  only 
conclude,  touching  these  papers,  with  a  text  divided.  I  cannot 
say,  '  Oportet  isthcec  fieri,'  but  I  may  say  *  Finis  autem  non- 
dum.'  God  preserve  your  majesty. 
"Your  Majesty's  most  humble  and  devoted  Subject  and  Servant, 

14  Feb.  1614  [O.  S.].  Fr.  Bacon." 
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The  Law  was  then  secured,  but  the  evidence  was  still  weak, 
so  Peacham  appears  to  have  again  been  tortured.  The  r«-|">rt 
of  this  is  contained  in  a  letter  of  Bacon  to  the  king  of  the  23rd: 

"It  may  please  your  excellent  majesty :  I  perceive  by  the 
Bishop  of  Bath  and  Wells,  that  although  it  seemeth  he  hath 
drult  in  an  effectual  manner  with  Peacham,  yet  he  prevaileth 
littlf  hitherto,  for  he  hath  gotten  to  him  no  new  names,  neither 
doth  Peacham  alter  in  his  tale  touching  Sir  John  Sydenham. 

"  Peacham  standeth  off  in  two  material  points  de  novo. 

"The  one  he  will  not  yet  discover  into  whose  hands  he  did 
put  his  papers  touching  the  consistory  villanies.  They  were 
not  found  with  the  other  bundles  upon  the  search,  neither  did  he 
ever  say  that  he  had  burned  or  defaced  them.  Therefore  it  is 
like  they  are  in  some  person's  hands,  and  it  is  like  again  that 
that  person  that  he  hath  trusted  with  these  papers  he  likewise 
trusted  with  these  others  of  the  treasons;  I  mean  with  the 
sight  of  thrm.  The  other  that  he  taketh  time  to  answer  when 
he  is  asked  whether  he  heard  not  from  Mr  Paulet  some  such 
words  as  he  saith  he  heard  from  Sir  John  Sydenham,  or  in 
some  lighter  manner. 

"I  hold  it  fit  that  myself  and  my  fellows  go  to  the  Tower, 
and  so  I  purpose  to  examine  him  upon  these  points  and  some 
others  at  the  least,  that  the  world  may  take  notice  that  the 
business  is  followed  as  heretofore,  and  that  the  stay  of  the  trial 
is  upon  farther  discovery,  according  to  that  we  give  out.  I 
think  also  it  were  not  amiss  to  make  a  false  fire,  as  if  all 
tilings  were  ready  for  his  going  down  to  his  trial,  and  that 
it  were  upon  the  very  point  of  being  carried  out  to  see  what 
that  will  work  with  him.  Lastly,  1  do  think  it  most  necessary 
and  a  point  principally  to  be  regarded,  that  because  we  live  in 
an  age  wherein  no  counsel  is  kept,  and  that  it  is  true  that  there 
is  some  bruit  abroad  that  the  judges  of  the  king's  bench  do 
doubt  of  the  case  that  it  should  not  be  treason,  that  it  be 
givi-ii  out  constantly,  and  yet  as  it  were  a  secret  and  so  a  fame 
to  slide,  that  the  doubt  was  only  upon  the  publication,  in  that 
it  was  never  published,  for  that,  (if  your  majesty  marketh  it), 
taketh  away  or  least  qualifies  the  danger  of  the  example,  for 
that  will  be  no  man's  case. 

"  This  is  all  I  can  do  to  thridd  your  majesty's  business  with 
a  continual  and  settled  care,  turning  and  returning  not  with 
any  thing  in  the  world  save  only  the  occasions  themselves,  and 
your  majesty's  good  pleasure.  God  preserve  your  majesty. 

"Your  most  humble  and  devoted  subject  and  servant, 

Fr.  Bacon. 

Feb.  23,  16H  [O.  - 


s.  T.  i. 
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In  pursuance  of  Bacon's  intention  Peacham  was  further  tor- 
tured ;  the  result  is  given  in  the  following  account  of  the  ex- 
amination on  the  10th  March,  taken  before  Bacon  and  three 
Commissioners  at  the  Tower. 

The   examination   of  Edmund  Peacham    at   tJw    Tower, 
March  10,  1614. 

"Being  asked  when  he  was  last  at  London,  and  where  he 
lodged  when  he  was  there?  he  saith  he  was  last  at  London  after 
the  end  of  the  last  parliament,  but  where  he  lodged  he  knoweth 
not. 

"Being  asked  with  what  gentlemen  and  others  in  London 
when  he  was  there  last  he  had  conference  and  speech  withal1?  he 
said  he  had  speech  only  with  Sir  Maurice  Berkeley,  and  that 
about  the  petitions  only  which  had  been  before  sent  up  to  him 
by  the  people  of  the  country,  touching  the  apparitors  and  the 
grievances  offered  the  people  by  the  court  of  the  officials. 

"Being  asked  touching  one  Peacham  of  his  name  what 
knowledge  he  had  of  him,  and  whether  he  was  not  the  person 
that  did  put  into  his  mind  divers  of  those  traitorous  passages 
which  are  both  in  his  loose  and  contexted  papers?  he  saith  this 
Peacham  of  his  name  was  a  divine,  a  scholar,  and  a  traveller, 
and  that  he  came  to  him  some  years  past,  the  certainty  of  the 
time  he  cannot  remember,  and  lay  at  this  examinate's  house  a 
quarter  of  a  year,  and  took  so  much  upon  him  as  he  had  scarce 
the  command  of  his  own  house  or  study,  but  that  he  would  be 
writing  sometimes  in  the  church,  sometimes  in  the  steeple, 
sometimes  in  this  examinate's  study;  and  now  saith  farther 
that  those  papers,  as  well  loose  as  contexted,  which  he  had 
formerly  confessed  to  be  of  his  own  hand,  might  be  of  the 
writing  of  the  said  Peacham,  and  saith  confidently  that  none 
of  them  are  his  own  hand-writing  or  inditing,  but  whatsoever 
is  in  his  former  examinations  as  well  before  his  majesty's 
learned  council  as  before  my  Lord  of  Canterbury  and  other  the 
lords  and  others  of  his  majesty's  privy  council,  was  wholly  out 
of  fear  and  to  avoid  torture,  and  not  otherwise. 

"Being  required  to  describe  what  manner  of  man  the  said 
Peacham  that  lay  at  his  house  was?  he  said  that  he  was  tall  of 
stature  and  can  make  no  other  description  of  him,  but  saith  as 
he  taketh  it  he  dwelleth  sometimes  at  Honslow  as  a  minister, 
for  he  hath  seen  his  letters  of  orders  and  licence  under  the 
hand  of  Mr  D.  Chatterton,  sometime  Bishop  in  Lincoln.  He 
denieth  to  set  his  hand  to  this  examination.  Examinat.  per 
Fr.  Bacon,  Ger.  Helwysse,  Ran.  Crewe,  H.  Yelverton." 


'9    /. 


This  t-x.'iiiiination  was  sent  by  Bacon  to  James  with  the 
following  letter  on  the  12th  March. 

••  May  it  please  your  majesty.  I  send  your  majesty  inclosed 
a  copy  of  our  last  examination  of  Peacham,  taken  the  tenth  in 
this  present,  whereby  your  majesty  may  perceive  that  this 
mi.N. -mint  wretch  goeth  back  from  all,  and  denieth  his  hand 
and  all.  No  doubt  being  fully  of  belief  that  he  shall  go 
I»r«'.>.-ntly  down  to  his  trial,  he  meant  now  to  repeat  his  part 
which  he  purposed  to  play  in  the  country,  which  was  to  deny 
all.  But  your  majesty  in  your  wisdom  perceiveth  that  this 
dtMiial  of  his  hand,  being  not  possible  to  be  counterfeited,  and 
sworn  to  by  Adams,  and  so  oft  by  himself  formerly  confessed 
and  admitted,  could  not  mend  his  case  before  any  jury  in  the 
world,  but  rather  aggravateth  it  by  his  notorious  impudence 
and  falsehood,  and  will  make  him  more  odious.  He  never 
deceived  me,  for  when  others  had  hopes  of  discovery  and 
thought  time  well  spent  that  way,  I  told  your  majesty  "pere- 
i(ntitjn8  mille  figures"  and  that  he  did  but  now  turn  himself 
into  divers  shapes  to  save  or  delay  his  punishment  And 
therefore  submitting  myself  to  your  majesty's  high  wisdom  I 
tli ink  myself  bound  in  conscience  to  put  your  majesty  in 
remembrance  whether  Sir  John  Sydenham  shall  be  detained 
upon  this  man's  impeaching  in  whome  there  is  no  truth. 
Notwithstanding  that  further  inquiry  be  made  of  this  other 
person,  and  that  information  and  light  be  taken  from  Mr 
Paulet  and  his  servants,  I  hold  it  as  things  necessary.  God 
preserve  your  majesty. 

Your  majesty's  most  humble  and  devouted,  <fec. 

Fr.  Bacon. 
March  12th,  1614  [0.  S.]." 

Having  by  consulting  the  Judges  rendered  a  conviction 
secure,  the  King  and  Bacon  now  determined  to  let  Peacham 
be  tried.  The  trial  took  place  at  the  Taunton  spring  assizes, 
1614.  It  is  thus  reported1. 

"Edmund  Peacham  was  indicted  of  treason  for  divers 
treasonable  passages  in  a  sermon  which  was  never  preached  or 
intended  to  be  preached,  but  only  set  down  in  writing  and 
found  in  his  study.  He  was  tried  and  found  guilty,  but  not 
executed  :  Note  that  many  of  the  judges  were  of  opinion  that  it 
was  not  treason." 

Peacham  it  is  true  was  not  executed,  as  he  died  in  prison. 
No  case  in  our  annals  seems  more  disgraceful  than  this:  that 
the  King  and  his  Attorney-General  should  conspire  to  murder 
1  Cro.  Juc.  1 
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an  unfortunate  lunatic  is  bad  enough,  that  they  should  en- 
deavour to  make  the  Judges  their  accomplices  is,  if  possible, 
worse;  if  this  case  stood  alone  it  would  be  sufficient  to  dis- 
grace both  James  and  Bacon.  Think  of  a  King  reproaching 
his  judges  (who  had  sworn  to  do  justice)  for  not  doing  in- 
justice by  writing  of  them  that  they  cared  "more  for  the 
safety  of  such  a  monster  (Peacham),  than  the  preservation  of 
the  crown/'  It  is  only  right  to  give  James'  statement,  which  he 
drew  up  himself,  as  to  Peacham's  case.  It  is  as  follows. 

The  true  state  of  the  question  whether  Peacham's  case  be 
Treason  or'not. 

"The  indictment  is  grounded  upon  the  statute  of  Edward 
the  third  that  he  compassed  and  imagined  the  king's  death,  the 
indictment  then  is  according  to  the  law  and  justly  founded. 
But  how  is  it  verified]  First  then,  I  gather  this  conclusion 
that  since  the  indictment  is  made  according  to  the  prescription 
of  law  the  process  is  formal,  the  law  is  fulfilled  and  the  judge 
and  jury  are  only  to  barken  to  the  verification  of  the  hypothesis 
and  whether  the  minor  be  well  proved  or  not :  That  his  writing 
of  this  libel  is  an  overt  act,  the  Judges  themselves  do  confess 
that  it  was  made  fit  for  publication,  the  form  of  it  bewrays  the 
self,  that  he  kept  not  these  papers  in  a  secret  and  safe  facon 
(manner)  but  in  an  open  house  and  lidless  cask  both  himself 
and  the  messenger  do  confess,  nay  himself  confesseth  that  he 
wrote  them  at  the  desire  of  another  man  to  whom  he  should 
have  shown  them  when  they  had  been  perfected  and  who 
craved  an  account  for  them  which  though  it  be  denied  by  the 
other  party  worketh  sufficiently  against  the  deponer  him- 
self. Nay  he  confesseth  that  in  the  end  he  meant  to  preach  it 
and  though  for  diminishing  of  his  fault  he  alleges  that  he 
meant  first  to  have  taken  all  the  bitterness  out  of  it  that 
excuse  is  altogether  absurd  for  there  is  no  other  stuff  in  or 
through  it  all  but  bitterness  which  being  taken  out  it  must  be 
a  quintessence  of  an  alchimy  spirit  without  a  body,  or  popish 
accidents  without  a  substance,  and  then  to  what  end  would  he 
have  published  such  a  ghost  or  shadow  without  substance  cui 
bono  and  to  what  end  did  he  so  farce  (stuff)  it  first  with  venom 
only  to  scrape  it  out  again;  but  it  had  been  hard  making  that 
sermon  to  have  tasted  well  that  was  once  so  spiced  quo  semel 
est  imbuta  recens  &c.  But  yet  this  very  excuse  is  by  himself 
overthrown  again  confessing  that  he  meant  to  retain  some  of 
the  most  crafty  malicious  parts  in  it  as  &C.1. 

"The  only  question  that  remains  then  is  whether  it  may  be 
1  Sic  in  the  original. 
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«1  and  proved  that  by  the  publishing  of  this  sermon  or 
rather  libel  of  his  he  compassed  or  imagined  the  king's  <1«  .ith ; 
which  I  prove  he  did  by  this  reason,  had  he  compiled  a 
sermon  upon  any  other  ground  or  stuffed  the  bulk  of  it  with 
any  other  matter  and  only  powdered  it  here  and  there  with 
some  passages  of  reprehensions  of  the  king  or  had  he  never  so 
bitterly  railed  against  the  king  and  upbraided  him  of  any  two 
or  three  though  monstrous  vices  it  might  yet  have  been  some 
way  excusable  or  yet  had  he  spued  forth  all  the  venom  that  is 
in  this  libel  of  his  in  a  railing  speech  either  in  drunkenness  or 
upon  the  occasion  of  any  sudden  passion  or  discontentment  it 
mi^ht  likewise  have  been  excused  in  some  sort  but  upon  the 
one  part  to  reap  up  all  the  iniquities  that  the  hearts  of  men  or 
malice  of  the  devil  can  inrent  against  the  king  to  disable  him 
utterly  not  to  be  a  king,  not  to  be  a  Christian,  not  to  be  a  man 
or  a  reasonable  creature,  not  worthy  of  breath  here  nor  salva- 
tion hereafter;  and  upon  the  other  part  not  to  do  this  hastily 
or  rashly  but  after  long  premeditation  first  having  made  collec- 
tions in  scattered  papers  and  then  reduced  it  to  a  method 
in  a  formal  treatise,  a  text  chosen  for  the  purpose  a  prayer 
permitted,  applying  all  his  wits  to  bring  out  of  that  text 
what  he  could  in  malam  part  em  against  the  king.  This  I  say 
is  a  plain  proof  that  he  intended  to  compass  or  imagine  by 
this  means  the  kings  destruction.  For  will  ye  look  upon  the 
pei-son  or  quality  of  the  man  it  was  the  far  likeliest  means 
he  could  use  to  bring  his  wicked  intention  to  pass,  his  person 
an  old  unable  and  unwieldly  man  his  quality  a  minister,  a 
preacher,  and  that  in  so  remote  a  part  of  the  countiy  as  he 
had  no  more  means  of  access  to  the  king's  person  than  he  had 
ability  of  body  or  resolution  of  spirit  to  act  such  a  desperate 
attempt  with  his  own  hands  upon  him,  and  therefore  as  every 
creature  is  ablest  in  their  own  element  either  to  defend  them- 
selves or  among  their  adversaries  as  birds  in  the  air  fishes  in 
the  water  and  so  forth  what  so  ready  and  natural  means  had 
he  whereby  to  annoy  the  king  as  by  publishing  such  a  seditious 
libel?  and  so  under  the  specious  pretext  of  conscience  to 
inflame  the  hearts  of  the  people  against  him.  Now  here  is  no 
il  ha  ion  nor  inference  made  upon  the  statute  it  stands  in  pur  is 
naturalibus  but  only  a  just  inference  and  probation  of  the 
guilty  intention  of  this  party.  So  the  only  line  the  Judges 
can  doubt  of  is  of  the  delinquent's  intention,  and  then  the 
question  will  be  whether  if  these  reasons  be  stronger  to  inforce 
the  guiltiness  of  his  intention,  or  his  bare  denial  to  clear  him ; 
since  nature  teaches  every  man  to  defend  his  life  as  long  as  he 
may  and  whether  in  case  there  were  a  doubt  herein  the  Judges 
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should  not  rather  incline  to  that  side  wherein  all  probability 
lies;  but  if  judges  will  needs  trust  better  the  bare  negative  of 
an  infamous  delinquent  without  expressing  what  other  end  he 
could  probably  have,  than  all  the  probabilities  or  rather  in- 
fallible consequences  upon  the  other  part,  caring  more  for  the 
safety  of  such  a  monster  than  the  preservation  of  a  crown  in 
all  ages  following,  whereupon  depend  the  lives  of  many  millions, 
happy  then  are  all  desperate  and  seditious  knaves,  but  the 
fortune  of  this  crown  is  more  than  miserable.  Quod  Deus 
evertat." 

Of  this  production  Mr  Luders  says  *,  "  It  is  worth  studying 
by  an  advocate  who  might  have  the  task  of  straining  a  technical 
point  of  constructive  treason  against  common  sense."  It  is  a  pity 
James  did  not  act  up  to  his  principles  and  let  the  law  of  treason 
form  part  of  his  kingcraft ;  seven  years  previously  in  his  speech 
to  his  Parliament  in  1607,  he  had  said:  "The  doing  any  act 
that  may  procure  less  reverence  to  the  Judges  cannot  but 
breed  a  looseness  in  the  government  and  a  disgrace  to  the  whole 
nation.'* 

Owen  alias  Collins'  Case2. 

This  is  one  of  the  cases  in  which  mere  words  were  held  to  be 
treason.  It  is  also  curious  as  containing  (1)  the  Law  as  to  pre- 
audience of  Counsel,  (2)  some  questions  as  to  the  limits  of  Papal 
power  in  this  country  and  (3)  an  explanation  of  the  sentence 
for  treason.  It  is  here  laid  down  that  the  Statute  25  Ed- 
ward III.  is  merely  a  declaratory,  not  an  enacting  Statute.  It 
is  also  stated  that  words  are  a  Common  Law  treason,  thereby 
shewing  that  the  Judges  now  held  that  in  addition  to  the 
treasons  mentioned  in  the  25  Edward  III.  there  were  other 
treasons  known  to  the  Law,  a  doctrine  that  had  there  then 
been  a  powerful  nobility  or  even  a  powerful  parliament  would 
at  once  have  been  repudiated.  Indeed  it  can  scarcely  be 
imagined  that  while  a  feudal  aristocracy  was  in  existence 
they  would  at  any  time  have  tolerated  the  doctrine  here  laid 
down. 

The  report  is  as  follows3: 

John  Owen  alias  Collins  de  Godstowe  in  Commit.  Oxon. 
fuit  indicte  pur  ceo  que  il  intendant  le  mort  del  Roy  falso  et 
malitiose  dixit  hsec  verba  del  Roy  "The  King  being  ex- 
communicate by  the  Pope  may  be  lawfully  deposed  and  killed  by 
any  whatsoever  which  killing  is  not  murder  and  being  de- 

1  Considerations  on  the  Law  of  Treason. 
«  2  State  Trials.  3  1  Bolle  185. 
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1  l.y  II.  White,  how  he  durst  utter  such  a  bloody  and 
i!    (•(inclusion,  avantdit  answered,  the   matter   is  not  so 
us  as  you  suppose,  for  the  King  being  the  less  is  con- 
clmlt-d  l»y  tlic  Pope  being  the  greater  and  it  is  all  one  as  a 
:  ictor  briiuj  convicted  by  a  temporal  Judge  is  delivered  to 
;tion  so  the  King  being  convicted  by  the  Pope  may  be 
lawfully  slaughtered  by  any  whatsoever  for  this  is  the  execu- 
tion of  the  supreme  sentence  of  the  Pope  as  the  other  is  the 
lion   of  the  Law."     Sur   cest   indictment   de   treson   le 
defendant   plede    rien   culpable    Mount   Serj.    del   Roy   open 
Pendictment  et  Bacon  1'atturney  del  Roy  puis  fit  un  speech  et 
produce  1'evidence,  et  nota  que  le  Solicitor  esteant  la  ne  parle 
en  le  matter  et  semble  que  nest  son  office  car  le  crier  in  prin- 
cij.i.)  i  charge  le  jurie  doier  1'evidence  que  serroit  done  per  le 
nits  del  Roy  et  1'Atturney.    L'Atturney  en  sou  speech  dit 
que  le  compasser  del  rnort  le  Roy  est  le  pluis  alt  treason  que 
poet  estre  et  ceo  appiert  per  25  Edward  3  que  est  forsq  un 
declaration  del  comen  ley  lou  ceo  est  primerment  nosme,  et  per 
la  ley  de  nations  si  un  Embassador  compasse  et  intend  mort  al 
person  le  Roy  en  que  terre  il  est  il  poet  estre  condemn  et 
execute  pur  treason  mes  sil  commit  ascun  auter  treason  preter 
ceo   auterment   est,  mes  il  doit  estre  maunde  al  son  Realm 
demesne.     Et  en  cest  case  etsi  les  parolls  sont  en  le  future 
temps  uncore  est  treason  devant  le  temps  ou  act  perform  un 
dit  quo  si  Henry  8  nollet  reprender  Royne  Margaret  come  son 
feme  il  ne  serroit  estre  Roy  mes  moueroit  come  et  ceo  fuit 
treason  maintain1  Sic  le  Due  de  Buckingham9  dixit  que  si  le 
roy  voilt  luy  arrester  de  treason  il  voilt  luy  stabb,  et  ceo  fuit 
un  present  treason,  et  un  Stanley8  dit  que  sil  conust  que  Park 
Warbeck  fuit  le  tits  de  Edward  4  que  il  voilt  prender  parte  ove 
luy  encontre  Edward  6  et  ceo  fuit  un  present  treason  nient 
ol>*t:mt  les  parolls  sont  parle  ove  le  paroll  (si).     Et  semble 
que  ceux  parolls  en  cest  indictment  sont  treason  per  le  comen 
ley.     Nota  que  sur  1'evidence  appiert  que  le  defendant  tient 
que  ne  fuit  loyall  a  murder  le  Roy  pur  ceo  que  ne  fuit  loyall 
a  murder  ascun  home,  mes  il  tient  que  fuit  loyall  d'occider  le 
Roy  esteant  excommunicate  per  le  Pape  car  ceo  il  tient  loyall 
mt  intend  d'avoider  le  primer  question  an  fuit  loyall  a 
murder  le  Roy.     Apres  1'indictment  pleinment  proove  le  defen- 
dant fuit  trove  culpable  per  le  jurie  et  Coke  dit  que  il  et  tout 
sea  compagnions  fueront  agree  que  ceo  est  treason  et  il  dit  que 


1  Elizabeth  Barton's  case. 

*  Duke  of  Buckingham's  case,  ante,  p.  73. 

3  Sir  William  Stanley's  case,  ante,  p.  41. 
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11  agree  tout  que  ad  estre  dit  per  1'Atturney  et  dit  ouster  quo 
per  ceux  parolls  le  defendant  done  non  solement  power  al  Pape 
a  disposer  le  Realm  del  Roy  mes  il  fit  le  Roy  a  tener  ceo  et  son 
corone  forsq'  a  volunt  del  Pape  et  le  defendant  dixit  que  fuit 
loyall  d'occider  le  Roy  esteant  excommunicate,  et  le  Roy  ad 
estre  long  excommunicate  per  le  Pape  et  pur  ceo  il  include 
que  fuit  loyall  d'occider  le  Roy  maintenant  et  il  cite  ascuns 
livers  lou  est  dit  que  le  Pape  chescun  Maunday  Thursday  ex- 
communicate touts  Calvenists  Hereticks  Schismaticks  et  touts 
ceux  que  sont  trahe  lour  obedience  del  Pape,  et  le  Roy  est 
deins   un   de   ceux   ergo  il  est  excommunicate  et  Faux  que 
fuit  condemne  pur  le  Gunpowder  Treason  dit  que  fuit  loyall 
d'occider   le   Roy  esteant  excommunicate   et  esteant  demand 
quant  le  Roy  fuit  excommunicate  respond  que  le  darren  Maun- 
day Thursday  il  fuit  excommunicate  come  est  avandit.     La  ley 
per  q  le  defendant  est  destre  condemn  est  1'antient  comen  ley 
d'Engleter  et  ceo  est  deins  25  Edward  3  que  est  forsq:   un 
declaration  del  comen  ley  et  cest  ley  est  originalment  derive 
del  Corone  nemy  d'ascun  auter  ley  d'ascun  auter  forein  power 
dont  jeo  voile  mister  ascun  examples  16  Richard  2  cap.  5  dit 
que  le  corone  d'Eogleter  n'ad  estre  subject  al  ascun,  nee  est 
subject   al   Pape   ou   ascun   auter  40  Edward  3  Rot.  Parlia- 
mento  Numb.  7.  Roy  John  esteant  forsake  de  dieu  et  home 
pur  daver  reliefe  del   Pape  fit  homage  al  Pape  et  conust  a 
tener  son  Corone  per  1000  marks  per  ann  et  puis  Edward  1 
fuit  cite  al  Rome  a  faire  son  homage  et  a  paier  le  1000  marks 
que  ne  fuit  unque  paie,  et  en  Parliament  2  questions  fuerent 
propose  1.  an  Roy  John  puissoit  subject  le  Corone  al  Pape? 
2.  an  il  serroit  estre  cite  d'appearer  al  Rome  devant  le  Pape] 
et  tout  le  Parliament  respond  que  Roy  John  ne  subject  ne 
puissoit  subject  son  corone  al  Pape,  et  si  le  Pape  luy  cite  ils 
violent  luy  defender  ove  lour  sankes.  28  Edward  1  L'Exchequer 

12  Feb.  Rot.  1200  Le  Pape  escrie  al  Roy  a  submitter  le  con- 
troversie  del  Corone  d'Escoce  a  luy,  mes  le  Roy  contemn  a 
responder  ceo,  mes  les  nobles  et  commons  escrie  un  letter  al 
Pape  en  que  ils  escrie  que  ils  avoint  lu  son  letter  en  que  fueront 
inaudita  et  admiranda  mes  nous  disomus  que  le  Roy  ne  doit 
estre  appell  devant  vous  pur  son  coroue  ou  antient  possessions 
mes  ceo  est  centre  les  leys  d'Engleter  et  si  le  Roy  voilt,  uiicore 
nous  nollumus  luy  suffer  tanque  al  mort,  et  nous  nollumus 
suffer  ascun  Embassador  destre  mist  al  vous.     Register  61  b 
ad  jura  regia  recurritur  quant  ascun  impugn  le  comen  ley.    Est 
ore  necessarie  a  extirper  tiel  locusts  come  cest  defendant  est, 
car  la  sont  20  colleges  que  sont  Popish  pur  English  homes 
ouster  le  mere  en  un  countrie  et  auter.     Le  judgement  vers  un 
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tray  tor  cst  que  il  serra  trahe  al  execution  pur  ceo  que  il  nest 
dign  a  vaer  sur  la  terre  2  son  privie  members  toll  3  son  bowells 
ure  pur  ceo  que  la  il  hatch  le  treason  4  decapitate  5  dismem- 
brate  et  en  cest  judgement  sont  5  punishments  include  1  Touts 
ees  biens  sont  forfeit  2  vie  et  member  3  son  honor  4  son  mem- 
bers toll  que  monstre  que  son  issues  sont  disinherites  et  lour 
sanke  corrupt  5  le  dower  de  son  feme  est  forfete  1  pur  ceo  que 
est  un  tray  tor  al  Dieu  2  al  Roy  que  est  le  Vicegerent  del  dieu 
sur  la  terre  3  al  Roy  et  Relme  4  al  Ley  et  5  al  son  allegiance 
demesne,  et  judgement  fuit  done  vers  le  defendant  d'estre  trahe 
et  quarter  &c.  per  Coke  ove  1'assent  de  tout  le  court." 

The  idea  that  words  amounted  to  treason  seems  to  have 
been  settled  law,  two  cases — actions  for  slander — in  James' 
reign  lay  down  the  doctrine  to  the  fullest  extent ;  the  first  is  the 
case  of  Blanchflour  v.  At  wood1  tried  in  the  King's  Bench  in 
Michaelmas  term  5  July  1608. 

"The  defendant  said  of  the  plaintiff,  'I  will  hang  him  for 
he  hath  spoken  words  which  be  High  Treason.'  Yelverton 
moved  in  arrest  of  judgment  that  the  words  were  too  general  to 
bear  an  action;  for  non  constat  what  the  words  were,  and  the 
law  doth  not  determine  any  words  to  be  treason,  but  non 
allocatur  per  curium  for  words  may  be  treason  as  to  say  the 
King  is  a  Bastard  or  that  another  has  a  better  title  to  the 
crown  for  that  may  draw  subjects  from  their  allegiance  and 
create  mutiny  in  the  kingdom,  and  the  first  words  enforce  the 
slander  in  saying,  I  will  hang  him  and  then  by  the  subsequent 
words  he  shews  the  reason  why,  for  he  hath  &c.  and  by  Fleming 
Chief  Justice  it  is  not  safe  for  the  plaintiff  to  set  forth  in 
certain  what  words  be  spoke  for  words  which  are  treason  are 
Arcana  Imperil  and  not  to  be  publicly  spoken  and  uttered  but 
are  only  to  be  discovered  to  the  King  or  his  Council  or  other 
Magistrate  for  otherwise  by  his  ordinary  report  of  the  words 
without  discovering  them  he  may  endanger  himself8." 

The  other  is  a  case  three  years  later  in  Hilary  term  1611 
where  the  same  doctrine  is  laid  down;  the  case  is  Beresford  v. 
Peck: 

"'Mr  Beresford  hath  spoken  treason,  and  that  I  can  prove,' 
and  it  was  adjudged  that  the  words  were  actionable;  for  treason 
may  be  committed  as  well  by  speech  as  by  act.  For  anything 
that  discovers  the  mind  of  a  man  to  be  traitorous  to  his  sove- 
reign is  capital  to  the  party,  and  therefore  scandalous  to  be 
affirmed  by  him  of  any  other8"  per  curiam. 

1  Yelverton,  107. 

.»  God6t.  153,  Cro.  Jac.  276,  1  Bulst.  148,  Hutt  75. 

8  Yelverton  197,  Winch  123,  Hutt  75,  Cro.  Jac.  275,  1  Bulst.  U7. 
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Williams' s  Case1. 

This  is  a  case  of  treason,  the  overt  act  being  writing  a 
Book:  it  differs  from  Peacham's  case  in  that  it  appears  that 
the  books  were  published,  which  was  not  so  in  that  case.  The 
distinction  between  words  and  writing  is  laid  down  in  all  the 
books  on  the  subject,  it  being  still  said  to  be  law  that  it  is 
treason  to  write  a  treasonable  book  on  the  ground  that  scribere 
est  agere*.  This  case  is  also  remarkable  for  the  broad  way  in 
which  the  doctrine  of  constructive  treason  is  laid  down.  It  is 
here  affirmed  that  an  attempt  to  imprison  the  King  though  his 
death  is  not  intended  is  treason.  A  position  which  Mr  Luders 
in  his  work  'On  the  treason  of  levying  war'  endeavours  to  con- 
tradict and  in  support  of  his  position  cites  the  case  of  Henry 
VI.  against  those  of  Edward  II.  and  Richard  II.  Henry  VI. 
he  says  "was  twice  imprisoned  for  the  express  purpose  of  pre- 
serving his  life,  and  was  very  carefully  preserved  alive  for 
years,  nor  is  it  yet  known  how  he  came  by  his  death3."  But  if 
the  rule  laid  down  in  Lord  Essex's  case4  was  good  law,  there 
can  be  no  doubt  that  the  proposition  here  stated  is  correct,  and 
it-  has  ever  since  been  held  that  any  attempt  to  imprison  the 
King  even  if  his  death  is  not  intended  is  treason.  Yelverton 
the  Attorney-General's  definition  of  treason  is  also  curious. 

"Williams  a  Papist  et  a  Barrister  del  Middle  Temple  mes 
expelled  7  ans  passed  pur  religion  fuit  indicted  del  hault 
Treason  pur  le  escrire  de  deux  livers  1'un  appell  Balaams  ass  et 
Tauter  fuit  appell  'Speculum  regale'  in  queux  il  imprist  sur  luy 
Toffice  d'un  Prophet,  et  affirme  que  le  Roy  que  ore  est  morera 
anno  domini  1621  le  quel  opinion  fuit  ground  sur  le  prophecy 
de  Daniell  lou  le  Prophet  parle  of  time  and  times  and  half  a 
time  et  donque  Antechrist  serra  revealed  tanque  le  fine  del 
mond  viz  5  ans  and  a  half  before  the  end  of  the  world  la  quel 
contradict  le  Popish  opinion  de  Williams  et  Williams  tient 
que  le  temps  in  que  le  Antechrist  serra  revealed  est  le  temps  in 
que  sin  shall  be  at  the  highest  and  then  the  end  is  nigh ;  but 
such  is  our  time  sin  is  now  at  the  highest  ergo  &c.  et  il  auxi 
dit  que  cest  terre  est  le  abomination  de  dissolation  mentioned 
in  Daniell  et  que  est  pleine  fraught  ove  dissolation  et  que  ceo  est 
a  habitation  of  Devils  et  le  Antemark  of  Christ's  church  et  sur 
ceux  et  plusiors  auters  tiels  opinions  containe  in  son  liver  tout 
le  court  agree  cleerement  que  il  fuit  culpable  de  hault  Treason 
et  ceo  per  le  common  ley  car  ceux  paroles  import  le  fine  et  de- 

1  2  Rolle,  Rep.  88.         a  East's  Pleas  of  the  Crown,  ch.  n.  §§  55,  56. 
3  P.  77.  4  Ante,  p.  257. 
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strurtion  del  Roy  et  son  Realm  et  que  Antechristianism  et  faux 
ll.'liiri'm  ost  icy  maintained  le  quel  est  un  motive  al  people  to 
commit  treasons  rebellions  &c.  car  un  Treason  per  Montague  est 
denned  destre  crimen  Isesse  majestatis  et  come  poet  estre  le 
Roy  fuit  pluis  lede  que  per  le  branching  et  buzzing  de  tiels 
opinions  in  les  ears  et  hearts  del  people  esteant  ses  subjects  et 
(ilanvill  define  Treason  destre  viz.  qui  aliquid  machinantur  in 
luvvm  regis  vide  25  Edward  3  mes  Williams  object  pur  luy 
meme  que  ceo  que  il  fist  et  escrie  ne  fuit  hors  de  ascun  malicious 
on  dosloyal  heart  vers  le  Roy  mes  proceeded  hors  de  son 
am<mr  et  que  il  ceo  intend  come  un  caveat  et  admonition 
whereby  the  King  should  avoid  these  mischiefs  which 
were  very  like  for  to  happen  to  him  le  quel  appiert  sovent 
foits  in  son  liver  come  il  dit  car  quant  il  ad  declare  le  judge- 
ment et  destruction  &c.  il  conclude  le  sentence  issint  viz. 
(which  God  avert)  ou  tiels  semble  parolls  2.  Oest  matter  rest 
only  in  1'opinion  et  thought  et  que  ceo  ne  fuit  port  al  ascun 
overt  act  in  execution  car  null  rebellion  treason  ou  autre  mis- 
chief insue  sur  ceo  3  II  inclosed  son  liver  in  a  Box  sealed  up  et 
sic  secretement  conveyed  it  al  Roy  et  nunquam  published  ceo. 
Quant  al  primer  objection  le  court  respond  que  le  bon  intention 
•d'un  home  ne  serra  respect  quant  les  parolls  et  actions  appeare 
al  contrary,  et  quant  home  avoit  parle  Treason  in  les  premis- 
ses del  sentence  il  ne  poet  qualifie  ceo  ove  God  save  the  King. 
Quant  al  second  objection  coment  que  rebellion  Treason  «fcc.  ne 
insue  sur  ceo  uncore  Dodderidge  dit  que  la  rule  est  in  atro- 
cioribus  delictis  punitur  affeetus  licet  non  sequatur  etfectus  car 
si  attempt  soit  fait  to  imprison  the  King  coment  que  son  mort 
nest  intend  uncore  ceo  est  hault  treason  car  est  le  means  pur 
que  son  mort  poet  insue  et  ceo  fuit  le  case  come  Montague  dit 
del  Roy  Edward  2.  et  il  cite  Sir  Nicholas  Throgmorton's  case  in 
Dyer1  ou  forsque  conference  fuit  del  mort  le  Roigne  et  ne  prist 
effect  et  uncore  fuit  resolve  destre  hault  Treason  et  ne  poet 
•  estre  dit  in  cest  case  que  cest  matter  rest  in  thought  quant  est 
reduce  al  escript  car  scribere  est  agere  et  si  parolls  poient  amount 
al  Treason  (come  cleerement  ils  poient)  a  fortiori  quant  ils  sont 
escrie  et  coment  que  ne  fueront  unque  paries  uncore  appiert 
ore  que  son  intent  fuit  treasonable ;  et  pur  ceo  quant  al  3  Ob- 
jections fuit  cleerement  agree  que  coment  que  cest  liver  fuit 
inclosed  in  un  box  sealed  ou  in  son  study  uncore  pur  ceo 
que  per  cest  act  son  intent  appiert  pur  ceo  est  hault  Treason. 
Et  Yelverton  Attorney  del  Roy  dit  que  al  common  ley  sont  4 
manner  de  Treasons.  1  Rebellion.  2  To  deny  the  Kings  title 
or  power  temporal  or  spiritual.  3  To  advance  and  maintain 
1  Dyer,  Bep.  98,  p.  56,  see  ante,  p.  157. 
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superior  power  to  the  King.  4  In  bearing  his  subjects  in  hand 
that  the  Kings  Government  is  erroneous  heretical  unjust  where- 
by the  manner  of  his  Government  is  impeached  and  called  in 
question  which  Doddridge  affirmed,  et  dit  que  ceux  sont  maximes 
undenyable." 

Treason  in  forging  the  Great  Seal. 

There  are  two  cases  of  treason  of  forging  the  Great  Seal  in 
this  reign  that  are  worth  notice,  as  in  them  is  contained  most 
of  the  Law  on  the  subject.  The  first  is  Robinson's  case,  which 
is  reported  in  Rolle's  reports *  and  is  as  follows : — 

"  Robinson  fuit  condenme  pur  hault  treason  pur  ceo  que  il 
avoit  counterfeit  le  signet  del  Roy  et  avoir  counterfeit  auxi  un 
Pattent  per  que  il  suppose,  que  le  Roy  avoit  done  power  et 
authority  al  4  chivaliers  del  Escoce  (eux  nosmant)  lou  in  verity 
fuerent  null  tiels  in  rerum  natura  et  auxi  a  luy  mesme  a 
collector  et  prender  de  chescun  Alehouse  keeper  un  summe 
d'argent  solonque  lour  discretion  issint  que  ils  n'exceed  le 
summe  de  10s.  et  auxi  de  chescun  Usurer  un  summe  issint 
que  n'exceed  20s.  et  a  cest  Pattent  per  virtue  del  grant  desouth 
le  counterfeit  signett  il  avoit  procured  le  grand  seale,  et  ad 
collect  summes  d'argent  in  le  northern  parts  de  Angliterre. 

"Fuit  ore  resolve  per  les  Justices  que  le  grand  seale,  petit 
seale,  seale  manual,  ou  signett  est  hault  treason  2  Resol.  omitt 
le  counterfeiting  del  coroiie  en  le  signett  et  auxi  divers  paroles 
del  Ktile  et  add  ascun  queux  ne  sont  in  stile  of  purpose  that 
there  might  be  a  difference  betwixt  the  signett  and  the  coun- 
terfeit mes  uncore  fuit  resolve  que  ceo  fuit  hault  treason  car  le 
fixing  de  cest  counterfeit  signett  et  per  cest  obtaining  the  great 
seale  a  son  fained  Pattent,  et  cest  publishing  come  voier  et 
collecting  summes  d'argent  ceux  circumstances  sont  le  Treason, 
car  per  ceux  il  usurpe  le  loyal  authority;  fuit  dit  per  Seignior 
Henry  Yelverton  Attorney  le  Roy  (ut  audivi)  que  le  fixing 
d'un  veyell  seale  al  novell  escript  est  hault  Treason.  Quaere." 

The  next  is  Leak's  case  which  is  reported  by  Lord  Coke2 : 

"In  this  very  Term  one  George  Leak  a  Clerk  in  Chancery 
had  upon  an  ordinary  Piece  of  Parchment  by  great  deceit  fixed 
with  a  kind  of  Glew  another  Parchment  so  thin  as  Art  could 
make  it  so  that  it  did  appear  but  one  Piece  of  Parchment 
and  upon  the  thin  Piece  which  was  as  it  were  the  Superficies  of 
the  other  he  writ  by  good  warrant  a  Licence  which  was  brought 
to  the  Lord  Chancellor  and  sealed  with  the  great  Seal.  And 
after  the  said  George  took  the  thin  piece  upon  which  the 
Writing  was  from  the  other  parchment  to  which  the  great  Seal 
1  2  Rolle's  Rep.  50.  2  12  Rep.  p.  15. 
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was  affixed  and   then  all  was  a  Blank  with  the  great  Seal 
annexed:   And  after  the  said  George  writ  upon  the  Blank  a 
t  of  the  King  of  certain  Lands;   and  what  Offence  this 
was  was  this  Term  debated  amongst  the  Justices  and  it  was  a 
great  question  amongst  them  whether  this  was  High  Treason 
,  and  it  seemed  to  me  that  this  cannot  be  adjudged  High 
•n  until  it  was  so  declared  by  Parliament  For  true  it  is 
that  the  Statute  of  25  Edward  3  declared  that  if  a  Man  do  coun- 
the  great  Seal  or  privy  Seal  that  this  is  High  Treason. 
And  true  it  is  that  the  Judges  in  Times  past  2  Henry  4  25 
adjudged  that  the  Taking  of  the  Wax  which  was  printed 
with  the  great  Seal  from  one  Patent  and  fixing  of  it  to  another 
writing  made  in  the  Name  of  the  King  is  a  counterfeiting  of 
'the  great  Seal,  for  this  that  he  abuseth  the  ancient  Seal  in 
i removing  it  from  the  Patent  and  fixing  of  it  on  another  with- 
out Warrant.    And  so  Stamford  lib.  1  fol.  3  proves  that  it  was 
(adjudged  in  his  time.     And  yet  40  Ass.  pla.  33  that  it  was 
Petit  Treason  after  the  Statute.     And  37  Hen  17  8  Title  Trea- 
»son  Brook  by  then  Justices,  that  this  was  not  Treason.     And  I 
lhave  seen  a  Record  of  2  Henry  4  St.  25  where  the  Party 
•was  indicted  generally  for  counterfeiting  of  the  great  Seal   Ajid 
ithe  Jury  found  him  not  guilty  of  counterfeiting  of  the  great 
JSeal  as  it  was  supposed  by  the  Indictment.     And  found  over 
i;il  Matter  that   he   took   the   great   Seal  from  one 
Patent  and  fixed  it  to  another  and  put  this  in  Execution.    And 
Judgment  is  given  against  the  Party.     But  without  question 
lagainst  the  Law,  for  as  much  as  they  found  him  Not  guilty  of 
'Counterfeiting  for  this  is  a  full  verdict  and  all  the  rest  is  Sur- 
plusage;  but  this  case  in  question  much  differs  from  it  for 
in  this  case  Geo.  Leak  hath  not  any  medling  with  the  great 
al    but   this   remains  now  annexed  as  it  did  before.     Ajid 
tfor  this  reason  it  seems  to  me  if  the  Seal  be  fixed  to  a  blank 
(Patent  and  one  writes  a  Grant  in  it  contrary  of  his  Direction 
f&nd  trust,  as  if  one  hath  Letters  Patents  with  good  Warrant 
made  and  them  rase  in  a  Place  material  and  put  in  other  words 
to  the  great  Prejudice  of  the  King  in  none  of  these  cases  can  it 
;be  adjudged  a  counterfeiting  of  the  great  Seal.    For  the  statute 
<>f  _.")  Edward  3  doth  not  speak  of  counterfeiting  of  Writings  but 
•only  of  the  great  seal  and  the  delinquent  in  this  Case  doth  not 
'meddle  with  the  seal  but  only  with  the  Writing  Ajid  I  shewed 
«  notable  Preceedent  in  Glaus  42  Edward  3  memb.  8  in  dor  no 
where  the  Case  was  that  King  Richard  I  by  his  charter  granted 
divers  Lands  and  Liberties  Abbati  de  Bruera1  in  which  the 
Abbot  rased  out  this  Fiffetruda  and  instead  of  it  writ  Esteleigh 
1  See  this  case,  ante,  p.  11, 
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1607.  And  upon  shewing  of  it  obtained  a  confirmation  of  it  from 
Leak's  case.  ^ing  Edward  3  And  an  allowance  of  it  in  Banco  Regis  And 
for  this  Offence  the  said  Abbot  was  called  before  the  King  and 
his  Counsil  viz.  in  the  Star  chamber  where  the  Abbot  charged 
one  Robert  Rigg  his  commoiik  with  the  Rasure  And  the 
Abbot  was  convict  which  could  not  be  but  in  court  And 
it  was  Part  of  the  Sentence  that  the  said  charter  confirma- 
tion and  allowance  of  it  should  be  brought  in  by  the  Abbot 
to  be  cancelled  out  of  which  Record  I  do  observe  five  Things 

"1  That  Antiquity  of  the  Star  Chamber  and  this  then 
was  a  Court  in  which  the  Abbot  was  convict  and  Sentence 
given 

"2  That  the  said  Rasure  was  not  any  counterfeit  of  the 
Great  Seal  for  if  the  Offence  had  been  High  Treason  it  should 
not  have  been  determined  before  the  Council  of  the  King  in 
the  star  chamber 

"3  That  Spiritual  Persons  were  then  punishable  for  Offences 
before  temporal  Judges 

"4  That  if  there  be  Rasure  of  a  Deed  between  subject  and 
subject  in  a  place  material  all  the  Deed  becomes  naught  And 
the  Party  may  plead  to  it  non  estfactum.  So  if  the  Patentee 
rase  his  letters  Patents  in  any  Place  material  all  the  Patent 
becomes  of  no  force  by  the  Law  as  appears  by  the  said  Sentence 
all  the  Patent  and  all  the  dependance  upon  it  viz.  the  Con- 
firmation and  Allowance  of  it  should  be  all  cancelled  and 
defaced 

"5  That  although  that  it  is  commonly  said  that  an  Abbot  can 
do  nothing  in  Prejudice  of  his  House  yet  in  this  case  he  may 
do  it  for  the  King  ought  not  to  be  in  worse  case  than  a  subject 
And  if  the  Abbot  had  rased  a  charter  made  to  him  by  a  subject 
in  such  a  manuer  as  he  had  rased  the  charter  of  the  King  the 
deed  of  the  subject  had  become  of  no  Force  And  so  in  case 
of  the  King  And  then  I  conclude  that  if  the  Rasing  of  a  word 
in  the  patent  of  the  King  be  not  treason  the  rasing  of  two 
or  three  or  all  the  words  of  the  Patent  and  Writing  a  new 
Grant  is  not  Treason :  And  I  receited  another  precedent  in  anno 
Richard  21  in  Parliament  where  the  case  was  that  the  Am- 
bassador of  the  Duke  and  state  of  Genoa  being  here  under  the 
safe  Conduct  of  the  King  for  the  Business  of  the  King  and  the 
realm  was  murdered  by  certain  subjects  of  the  King  And  this 
Matter  was  debated  in  Parliament  and  there  resolved  declared 
and  decreed  that  this  was  Treason  Note  it  well,  this  case  was 
not  referred  to  the  Judges  but  was  declared  in  and  by  Parlia- 
ment For  it  is  provided  by  the  said  act  of  25  Edward  3  that 
1  Johu  Imperiall' s  case,  see  ante,  p.  18. 
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for  this  that  many  other  cases  of  like  Treason  might  happen 

in  Time  to  o»mo  which  Men  cannot  think  nor  declare  at  present 

th.it  if  another  case  supposed  Treason  and  which  is  not  specified 

in  tin*  Act  shall  become  before  any  of  the  Justices  the  said 

>-s  shall   stay  without  going  to  Judgement  of  Treason 

untill  the  case  be  shewn  before  the  King  in  Parliament  who 

ou.uht  to  adjudge  it  Treason  or  other  Felony;  in  which  Branch 

Things  are  to  be  observed 

"  That  although  a  case  happens  like  to  the  cases  of  Treasons 
inontioin-d  in  the  said  Act  that  the  Judges  ought  not  as  they 
do  in  other  cases  by  equal  and  like  reason  adjudge  it  to  be 
treason  for  that  branch  restrains  them  but  this  ought  to  be 
declared  in  Parliament  for  the  words  of  the  Act  are  'Foras- 
much as  many  other  cases  of  treason  like.'  The  second  thing 
is  that  when  a  particular  case  as  the  said  case  of  an  Ambas- 
sador of  a  King  was  adjudged  High  Treason  et  legates  violare 
contra  jit*  gentium  est.  And  it  appears  2  Reg.  cap.  10  says 
>n  Rex  Amonitarum  Legatos  Davidis  contumeliis  &c. 
super  quo  accerrimum  bellum  movetur  &c.  By  which  it  appears 
the  consequence  of  an  Abuse  of  an  Ambassador  <fec.  Quod  tails 
itijuria  eat  justi  belli  causa.  Note  that  legatus  ejus  vice  fun- 
gi fur  a  quo  destinatur :  et  honorandus  est  sicut  ilk  cvjics  vicem 
gerit. 

"And  afterwards  George  Leak  upon  Examination  before  the 
Chief  Justice  of  England  made  a  clear  confession  of  all  the 
manner  and  circumstances  of  the  fact  and  upon  Examination 
the  case  (as  it  was  delivered  to  the  Justices  to  consider  of  it 
and  to  give  their  opinions)  was  such  George  Leak  joined  two 
blank  Parchments  fit  for  Letters  Patents  so  close  together  with 
Mouth  Glew  as  they  were  taken  for  one  and  did  put  one  Label 
through  them  both,  then  upon  the  Uppermost  he  writ  a  true 
Patent  and  got  the  great  Seal  put  to  the  Label  so  the  Label 
and  the  Seal  were  annexed  to  both  the  Patents  the  one  written 
and  the  other  Blank  then  he  cut  off  the  Uppermost  thin 
Paivlnnent  (which  was  written  and  was  a  perfect  Patent) 
fn>m  the  Label  which  with  the  Great  Seal  did  still  hang 
to  the  Blank  Parchment  then  he  writ  another  Patent  within 
tin*  Uank  Parchment  and  did  publish  it  as  a  good  Patent. 
Hereupon  two  questions  were  moved.  1  Whether  this  offence 
l>e  High  Treason  or  no?  2  If  it  be  High  Treason  then  whether 
he  may  l»o  indicted  generally  for  the  Counterfeiting  of  the  great 
Seal  or  else  the  special  Fact  must  l>e  expressed]  And  the  Jus- 
\veiv  divided  in  opinion  in  the  first  Point  of  the  case. 
And  my  self  and  divers  others  held  that  this  act  was  nei- 
n or  IV tit  Treason  because  it  is  not  within 
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either  of  the  Branches  of  the  said  statute  of  25  Edward  3 
But  it  is  a  very  great  misprision  and  the  Party  delinquent 
liveth  at  this  day.  But  the  Chief  Justice  and  divers  others 
were  against  us  and  by  reason  of  the  Diversity  of  opinions 
respectuatur  vide  Fleta  lib.  1  cap.  22  '  Item  crimen  Falsi 
dicitur  cum  quis  illicitus  cui  non  fuerit  hcec  data  authoritas 
de  siyillo  Regis  rapto  vel  invento  et  brevia  cartasii  consignor 
verit'  As  to  the  second  point  it  was  resolved  that  if  the 
special  matter  had  amounted  to  counterfeiting  of  the  Great 
Seal  in  Law  within  the  said  statute  then  he  might  have 
been  generally  indicted  of  High  Treason  for  counterfeiting 
the  Great  Seal,  as  if  a  man  in  an  Affray  kill  a  Constable 
that  comes  to  keep  the  King's  Peace  without  any  express 
Malice  prepensed  this  is  Murder  in  Law  and  yet  the  delin- 
quent may  be  generally  indicted  of  Murder  by  Malice  pre- 
pensed." 

This  case  deserves  to  be  noticed  for  the  strict  interpretation 
Lord  Coke  gives  of  the  Law  of  treason.  It  is  contrary  to  our 
preconceived  ideas  to  find  under  the  Stuarts,  the  Judges  hold- 
ing that  a  Statute  on  the  Law  of  treason  was  to  be  strictly 
construed. 

The  trials  for  treason  in  James'  reign,  unfair  and  unjust  as 
many  of  them  are,  still  shew  an  improvement  in  the  admi- 
nistration of  the  Law.  Although  the  way  the  judges  treated  or 
allowed  the  prisoner  to  be  treated  at  these  trials  was  as  bad  as 
could  be,  yet  we  do  not  see  the  Law  so  deliberately  set  aside 
as  was  the  case  under  Elizabeth.  In  Garnet's  case1  we  find 
that  the  Judges  admitted  the  right  of  peremptory  challenge, 
a  right  the  existence  of  which  they  had  only  six  years  before 
in  Lee's  case2  expressly  denied.  Garnet  it  is  true  was  con- 
demned on  the  evidence  of  persons  who  were  executed,  but 
his  trial  is  on  the  whole  a  fairer  one  than  he  had  reason  to 
expect  and  infinitely  better  than  Campian's.  Even  in  Peaoham's 
case,  which  was  the  worst  in  the  reign,  the  exertions  of  James 
and  Bacon  seem  to  shew  that  it  was  practically  possible  that  a 
state  criminal  might  be  acquitted,  an  event  which  under  Eliza- 
beth was  both  theoretically  and  practically  impossible.  What- 
ever Lord  Coke's  faults  may  have  been  and  vile  as  was  the  way 
in  which  as  Counsel  and  Judge3  he  treated  prisoners,  yet  he  seems 

1  See  ante,  p.  399.  3  See  ante,  p.  300. 

3  On  the  trial  of  Mrs  Turner  for  the  murder  of  Sir  Thomas  Overbury, 
Lord  Coke  then  Lord  Chief  Justice,  before  the  jury  had  retired,  told  the 
prisoner  from  the  Bench  that  she  had  committed  the  seven  deadly  sins 
as  she  was  a  whore,  a  bawd,  a  sorcerer,  a  witch,  a  papist,  a  felon,  and  a 
murderer,  and  advised  her  to  pray  to  God  to  cast  out  of  her  those  seven 
devils! 
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,:td  some  lingering  sense  of  the  fact  that  criminals        1620. 

•  •d  to  justice  and  it  may  be  that  the  dread  of  his 
op|*>sition  raused  the  court  to  act  more  fairly  to  the  accused. 
From  whatever  cause  the  worst  period  in  our  criminal  history 
ends  in  the  reiujn  of  James  I. 

j>oint  indirectly  connected  with  the  trials  for  treason  !  Petition  of 
in  this  and  the  subsequent  reigns  must  be  noticed,  as  it  had    UieJ™ 
had  a  very  marked  effect  upon  the  way  in  which  trials  for  that 
otlem-e  or  for  any  matter  in  which  the  court  was  interested 
inducted — the  position  of  the  Judges.     It  must  never  be 
forgotten  that   the  Judges  of  the  Stuart  Kings  did  not  occupy 
me  positions  as  the  Judges  of  the  present  day;  they  were 
led  as  the   administrators  of  justice,   but  as  royal 
otlu-ials  appointed  to  carry  out  the  royal  will ;  they  were  not 
1  on  account  of  their  learning,  their  talents,  their  pro- 
's al  position,  but  on  account  of  the  favour  in  which  they 
at  court  and  the  belief  that  they  would  carry  out  the 
orders  of  the   court      Their   position   rested  solely  on  court 
favour   and   as   they   had   been  appointed   by  this   means  so 
tiev    relied    upon    it   for  the   continuance   of    their   appoint- 
in. nts.      If   a   Judge  ventured   to   differ   from   the  court  he 
was  dismissed  and  dismissal  meant  ruin.     Hence  the  Judges 
oo -u pied  a  position  wholly  different  from   anything  we  have 
evi-r  se»-n  :   the  people  never  looked  to  them  for  protection, 
but  the  Kinu'  looked  to  them  for  ol)edience,  and  the  penalty 
of  disobedience  was  dismissal.     Under  these  circumstances  it 
is   not  wonderful   that   so  few  instances   of  independence   of 
•  character   on   the   part   of  the   Judges   are  to  be  found,  the 
wonder  is  that  any  signs  of  independence  exist  at  all.     If  at 
the  present  day  changes  on  the  Bench  followed  every  judgment 
in  which  the  crown  was  interested  it  is  possible  that  we  might 
not  find  our  .1  udvres  more  independent  than  those  of  the  Stuarts. 
In  estimating  the  conduct  of  the  Judges  of  the  17th  century 
we  must  not  in  fairness  examine  their  conduct  by  the  rules  we 
apply  to  judicial  conduct  at  the  present  day. 

One  or  two  examples  of  the  way  in  which  the  Judges  were 
treatol  will  shew  their  position  better  than  any  description. 

Lord  Coke  for  his  opposition  to  the  court  or  rather  for  not 
obe\  ing  the  orders  of  the  court  that  he  knew  to  be  illegal  was 
dismissed.  Lord  Bacon,  in  a  letter  to  the  King,  before  Coke's 
dismissal  advised  him  to  make  some  example  "against  the  pre- 
sumption of  H  Judge  in  causes  that  concern  your  Majesty 
wherelty  the  whole  body  of  those  Magistrates  may  be  con- 
tained the  letter  in  awe." 


In  another  letter  .      to  the  appointment  of  a  successor  to 
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Coke,  Bacon  shews 'the  principles  upon  which  Judges  were  then 
appointed,  he  says:  "Now  upon  this  change  when  he  that 
letteth  (Sir  E.  Coke)  is  gone  I  shall  endeavour  to  the  best  of 
my  power  and  skill  that  there  may  be  a  consent  and  united 
mind  in  your  Judges  to  serve  you  and  strengthen  your  business, 
for  I  am  persuaded  that  there  cannot  be  a  sacrifice  from  which 
there  may  come  up  to  you  a  sweeter  odour  of  rest  than  the 
effect  whereof  I  speak." 

As  this  was  the  principle  on  which  the  Judges  were  selected 
we  cannot  be  much  astonished  at  Bacon's  letter  to  James  in 
which  he  asks  to  be  appointed  Chief  Justice  or  Chancellor  in 
which  he  says,  "I  can  only  present  your  Majesty  with  gloria  in 
obsequio  yet  I  dare  promise  that — when  a  direction  is  once 
given  it  shall  be  pursued  and  performed." 

Lord  Coke's  successor  was  Sir  Henry  Montague;  the  Chan- 
cellor Ellesmere  on  his  appointment  told  him  to  remember 
the  words  of  the  prophet  David,  "He  putteth  down  one  and 
setteth  up  another;  a  lesson,"  said  Ellesmere,  " to  be  remembered 
and  feared  of  all  that  are  in  judicial  places." 

Bacon  on  Sir  John  Deuham's  appointment  as  one  of  the 
Barons  of  the  Exchequer  told  him  in  the  first  place  to  "consider 
that  the  King's  prerogative  is  the  law  and  the  principal  part  of 
the  law,  the  first  law  or  pars  prima  of  the  law. " 

In  the  next  reign  Sir  Randolph  Crewe  the  Chief  Justice  for 
venturing  to  disapprove  of  the  Loan  was  at  once  dismissed. 
The  Chief  Baron  Sir  John  Walter  for  holding  the  same  opinion 
was  disgraced.  Other  examples  might  be  given  but  those 
already  mentioned  shew  how  the  Court  regarded  the  Judges, 
and  when  we  realise  this  our  wonder  at  any  unfair  conduct  to 
the  prisoners  ceases.  An  example  of  the  way  in  which  the 
Judges  were  regarded  by  the  Chancellor  may  be  mentioned. 
Bacon  writes  to  James  that  he  asked  all  the  Judges  and  King's 
Counsel  to  dinner  which  was  not  used  to  be  and  entertained 
them  in  a  private  withdrawing  chamber.  When  dinner  was 
over  he  says  he  came  among  them  and  sat  at  the  end  of  the 
table  and  asked  them  to  think  he  was  one  of  them.  It  is 
difficult  to  realise  the  Chancellor  asking  the  Judges  to  dinner, 
considering  their  rank  not  sufficient  for  him  to  dine  with  them 
and  speaking  of  it  as  a  favour  that  he  went  and  talked  to  them 
afterwards. 

Another  custom  that  was  common  at  that  time  should  be 

i  noticed,  the  habit  of  the  crown  obtaining  extraj  udicial  opinions 

from  the  Judges  in  cases  pending  before  them.  This  custom  was 

based  upon  the  idea  that  the  Judges  were  by  their  oaths  bound 

to  give  the  King  advice  when  asked.     The  assumed  facts  iu 
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a  case  were  sent  to  the  Judges  or  to  a  Judge  and  they  or  he  were 
thru  a>k«-d  it  the  offence  disclosed  by  those  facts  was  treason 
or  in»t  .-mil  obliged  to  give  the  answer  in  writing,  sign  it  and 
send  it  to  tin-  Kin-/.  If  t hoy  afterwards  decided  contrary  to 
their  written  opinion  di-mi.^al  was  the  consequence  of  such 
division.  It  \\.is  iu  this  way  that  the  law  of  treason  was  en- 
ami  extruded  as  for  example  in  the  cases  of  Peacham, 
Williams  and  Owen.  Against  this  proceeding  Lord  Coke  pro- 
tested most  strongly,  but  he  seems  in  Peacharn's  case  to  have 
only  pr.it rated  against  the  Judges  being  asked  their  individual 
nj.ii i ions  separately,  not  against  their  being  questioned  col- 
ly. His  own  opinion  of  the  practice  can  best  be  given 
in  his  own  words. 

"The  Court  ought  to  be  instead  of  Counsel  for  the  Prisoner 
to  see  that  nothing  be  urged  against  him  contrary  to  law  and 
rijjht  nay  any  learned  man  present  may  inform  the  Court  for 
the  benefit  of  the  prisoner  of  anything  that  may  make  the 
proi-.-, -dings  erroneous,  and  herein  there  is  no  diversity  between 
the  Peer  and  another  subject  And  to  the  end  that  the  trial 
may  be  the  more  indifferent  seeing  that  the  safety  of  the  pri- 
soner consisteth  in  the  indifferency  of  the  Court  the  Judges 
ou.irht  not  to  deliver  their  opinion  before  hand  of  any  criminal 
case  that  may  come  before  them  judicially  And  we  read  that 
in  the  case  of  Humphry  Stafford1  that  arch  traitor,  Hussey 
Chief  Justice  besought  King  Henry  the  Seventh  that  he  would 
i:"t  desire  to  know  their  opinion  beforehand  for  Humphry 
Stafford,  for  they  thought  it  should  come  before  them  in  the 
Ix  i HIT'S  Bench  judicially  and  then  they  would  do  that  which  of 
ri.irht  they  oui^ht  and  the  King  accepted  of  it  And  therefore 
the  Judges  ought  not  to  deliver  their  opinion  beforehand  upon 
a  case  put  and  proofs  urged  of  one  side  in  absence  of  the  party 
a.viiNcd  especially  in  cases  of  high  nature  and  which  deserve  so 
fatal  and  extreme  punishment  For  how  can  they  be  indifferent 
wlio  have  delivered  their  opinions  beforehand  without  hearing 
of  the  party  when  a  small  addition  or  substraction  may  alter 
tin*  ease  And  how  doth  it  stand  with  tlieir  oath  who  are  sworn 
That  iln-y  would  well  and  lawfully  serve  our  Lord  the  King 
and  his  people  iu  the  ofiice  of  a  Justice  and  they  should  do 
e.|iial  law  and  execution  of  right  to  all  his  subjects'."  And 
after  de-M  ribin'.,'  a  trial  before  the  Lord  High  Steward's  Court, 
a:id  that  it'  the  Peers  have  doubt  of  any  matter  they  should 
send  for  the  Judges,  he  adds:  "They  (the  peers)  ought  to  have 
no  conference  either  with  the  Judge  or  the  High  Steward  but 


1625. 

Portion  ttf 
the  Judges. 


Ante,  p.  42. 


1  3  Institute,  29. 


Lord  Coke't 
opinion  an 
to  the  posi- 
tion of  the 
Judges  on  a 
criminal 
triaL 


28—2 


436 


State  Trials. 


1625. 

/'onition  of 
fhs  Judges. 
Lord  Coke's 

•';'  ili  iOH. 


openly  in  Court  and  in  the  presence  and  hearing  of  the  prisoner 
as  it  was  resolved  by  all  the  Justices  of  England  in  the  reign  of 
King  Henry  the  Eighth  in  the  case  of  Lord  Dacre  of  the  North1 
and  this  was  a  just  resolution,  for  when  the  Lords  should  put  a 
case  and  ask  advice  thereupon  the  prisoner  ought  by  law  to  be 
present  to  see  that  the  case  or  question  be  rightly  put  and 
therefore  that  nothing  be  done  in  his  absence,  until  they  be 
agreed  on  their  verdict.  Hereupon  it  followeth  that  if  the 
peers  of  the  realm  who  are  intended  to  be  indifferent  can  have 
no  conference  with  the  Judges  or  with  the  High  Steward 
in  open  Court  in  the  absence  of  the  prisoner  ct  fortiori  the 
King's  learned  counsel  should  not,  in  the  absence  of  the  party 
accused  upon  any  case  put  or  matter  shewed  by  them  privately, 
preoccupate  the  opinion  of  the  Judges2." 

It  is  unfortunate  that  Lord  Coke  for  the  sake  of  his  own 
reputation  did  not  act  on  this  opinion  when  he  was  at  the  Bar 
and  on  the  Bench.  It  is  hard  to  believe  that  it  is  the  delibe- 
rate statement  of  the  law  made  by  the  same  person  who 
prosecuted  the  Conspirators  in  the  Gunpowder  plot,  who  ad- 
dressed the  observations  to  Mrs  Turner3,  an  unconvicted  pri- 
soner, from  the  Bench.  It  proves  the  evils  of  the  system  more 
conclusively  than  anything  else  could.  The  Judges  knew  the 
law  but  were  afraid  to  administer  it.  It  justifies  the  observa- 
tion of  Lord  Clarendon  on  the  Judges  of  Charles  I. : 

"  'Tis  no  wonder  that  an  extravagant  arbitrary  power  like 
a  torrent  hath  broken  in  upon  us  when  our  banks  and  bul- 
warks were  in  the  custody  of  such  persons.  Men  who  had 
lost  their  innocence  could  not  preserve  their  courage4." 

One  point  should  be  noted;  no  words  are  too  strong  for  the 
censure  most  persons  pass  on  the  Stuart  Judges;  no  praise  too 
high  for  the  Whig  party  who  by  the  Act  of  Settlement  were 
said  to  have  secured  the  independence  of  the  Judges.  This 
may  be  very  just,  but  to  the  Long  Parliament  and  to  Charles  I. 
their  fair  share  of  praise  should  be  given.  On  the  1 2th  Jan- 
uary, 1641,  the  Commons  resolved  to  request  the  King  that 
the  Judges  should  hold  their  offices  quamdiu  se  bene  gesstrint, 
not  as  formerly  durante  bene  placito ;  and  to  this  Charles 
assented. 


See  ante,  p.  86. 
See  antet  p.  431. 


2  3  Institute,  30. 

4  3  Bushworth,  p.  1360. 


CHAPTER  XII. 

CHARLES   I. 

(1625—1649.) 

Statutes  against  Catholics,  8  Car.  I.  c.  2— Trials  for  treason— Pine's 
case — Felton's  case,  torture — Lord  Rea's  case — Trial  by  battel — 
Bensted's  case — Cases  during  the  Long  Parliament — Lord  Macguire's 
case— Trial  of  the  King. 

(  'HARLES  I.'s  reign  is  remarkable  as  being  the  first  since  Richard 
III.  which  contains  no  legislation  on  the  law  of  treason,  we 
also  meet  with  comparatively  few  trials  for  this  offence.  In 
Lord  Strafford's  case  and  in  several  cases  before  Parliament  the 
constructive  interpretation  of  the  law  was  extended,  but  in  the 
trials  before  the  ordinary  courts  of  Justice  the  Judges  cannot  be 
said  to  have  strained  the  law,  as  was  the  case  in  preceding 
reigns.  One  case  is  especially  remarkable  as  being  a  clear 
decision  in  favour  of  the  subject.  What  had  been  firmly  settled 
in  the  last  reign,  that  words  amounted  to  an  overt  act  of  treason 
we  now  find  distinctly  denied  by  the  Judges  to  be  law,  and 
altogether  there  is  an  advance  in  the  direction  of  fairness  in  the 
trials,  the  most  notable  exception  is  the  trial  of  Charles  himself, 
but  to  so  exceptional  a  case  the  ordinary  rules  can  hardly  be  ap- 
plird.  As  has  been  said,  of  statutes  on  the  subject  of  treason 
there  are  none.  One  only,  the  3  Charles  I.  c.  2,  indirectly  relates 
to  the  subject,  as  being  part  of  the  law  against  the  Catholics. 
It  was  intended  to  make  the  law  still  more  severe  by  extend- 
ing the  provisions  against  Catholics  in  the  Statute  3  James  I. 
c.  5,  and  so  still  further  to  check  the  practice  of  English  sub- 
jects going  abroad  and  recruiting  the  Catholic  seminaries.  The 
act  is  entitled  "An  Act  to  restrain  the  passing  or  sending  of 
any  to  be  popishly  bred  beyond  the  seas,"  and  is  as  follows : 

"Forasmuch   as    divers   ill   affected   persons   to   the   true 
religion  established  within  this  realm  have  sent  their  children  j 
into  foreign  parts  to  Vje  bred  up  in  popery  notwithstanding  the  | 
restraint  thereof  by  the  statute  made  in  the  first  year  of  our 
late   sovereign    lord    King   James   of  famous  memory1  be  it 
i  See  ante,  p.  306. 
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enacted  That  the  said  statute  shall  be  put  in  due  execution. 
And  be  it  further  enacted  by  the  king's  most  excellent  majesty 
and  the  lords  spiritual  and  temporal  and  commons  in  this 
present  parliament  assembled  and  by  the  authority  of  the  same 
That  in  case  any  person  or  persons  under  the  obedience  of  the 
King  his  heirs  and  successors  or  any  time  after  the  end  of  this 
session  of  parliament  shall  pass  or  go  or  shall  convey  or  send 
or  cause  to  be  sent  or  conveyed  any  child  or  other  person  out 
of  any  of  the  king's  dominions  into  any  the  parts  beyond  the 
seas  out  of  the  king's  obedience  to  the  intent  and  purpose 
to  enter  into  or  be  resident  or  trained  up  in  any  priory  abbey 
nunnery  popish  university  college  or  school  or  house  of  Jesuits 
priests  or  in  any  private  popish  family  and  shall  be  there  by 
any  Jesuits  seminary  priests  friar  monk  or  other  popish  person 
instructed  persuaded  or  strengthened  in  the  popish  religion  in 
any  sort  to  profess  the  same  or  shall  convey  or  send  or  cause  to 
be  conveyed  or  sent  by  the  hands  or  means  of  any  person 
whatsoever  any  sum  or  sums  of  money  or  other  thing  for  or 
towards  the  maintenance  of  any  child  or  other  person  already 
gone  or  sent  or  to  go  or  to  be  sent  and  trained  and  instructed 
as  is  aforesaid  or  under  the  name  or  colour  of  any  charity 
benevolence  or  alms  towards  the  relief  of  any  priory  abbey 
nunnery  college  school  or  any  religious  house  whatsoever :  every 
person  so  sending  conveying  or  causing  to  be  sent  and  conveyed 
as  well  any  such  child  or  other  person  as  any  sum  or  sums 
of  money  or  other  thing  and  every  person  passing  or  being  sent 
beyond  the  seas  being  thereof  lawfully  convicted  in  or  upon 
any  information  presentment  or  indictment  as  is  aforesaid 
shall  be  disabled  from  thenceforth  to  sue  or  use  any  action 
bill  plaint  or  information  in  course  of  law  or  to  prosecute  any 
suit  in  any  court  of  equity  or  to  be  committee  of  any  ward  or 
executor  or  administrator  to  any  person  or  capable  of  any 
legacy  or  deed  of  gift  or  to  bear  any  office  within  this  realm, 
and  shall  lose  and  forfeit  all  his  goods  and  chattels  and  shall 
forfeit  all  his  lands  tenements  and  hereditaments  rents  annui- 
ties offices  and  estate  of  freehold  for  and  during  his  natural  life. 

"II.  Provided  always  That  no  person  sent  or  conveyed  as 
aforesaid  that  shall  within  six  months  after  his  return  into  this 
realm  conform  himself  into  the  present  religion  established  in 
this  church  of  England  and  receive  the  sacrament  of  the  Lord's 
Supper  according  to  the  statutes  made  concerning  conformity 
in  other  cases  required  from  popish  recusants  shall  incur  any 
the  penalties  aforesaid. 

"III.  And  it  is  enacted  that  all  and  every  the  offences 
against  this  statute  may  be  enquired  heard  and  determined 
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ices  of  the  King's  bench  or  .1 

i    II\,T\   or  «»f  oyer  :uid   terminer  of  such   counties  win-re 
n.l.-rs  did  ljust  dwell  or  abide  or  whence  they  departed 
kin-Join  or  where  they  were  taken. 

••IV.  !Yo\  ided  also  That  if  any  person  or  child  so  passing 
or  sent  <>r  now  l>rin^  U-vond  the  sea  shall  after  his  return  into 
this  realm  conform  himself  to  this  religion  established  in  the 
church  of  1'n^laud  and  receive  the  sacrament  of  the  Lord's 
supper  according  to  the  statutes  made  for  or  concerning  con- 
formity in  other  cases  required  from  popish  recusants  for  and 
during  such  time  as  he  or  she  shall  so  continue  in  such  con- 
fnrmit yand  obedience  according  to  the  true  intent  and  meaning 
of  the  said  laws  and  statutes  shall  have  his  or  her  lands  restored 
to  them  ;iu'ain." 

It  will  be  seen  what  this  Act  does,  it  practically  outlaws 
all  those  persons  who  themselves  go  abroad  to  be  trained  in  the 
r.itholie  religion,  or  who  send  money  to  any  person  already 
abroad  ami  brought  up  a  Catholic,  or  to  any  Catholic  institution. 
It  thus  extends  the  Statute  of  James  and  places  the  Catholics 
in  a  worse  position  than  before.  There  were  few  Catholic 
families  who  had  not  some  relations  abroad;  if  any  aid  was 
sent  to  these  relations,  if  they  were  not  left  to  starve,  then  the 
Knirlish  family  was  to  be  outlawed  and  reduced  to  beggary. 
The  house  of  Stuart  had  not  done  much  to  improve  the 
condition  of  the  Catholics,  and  had  no  ground  to  expect 
froin  them  in  the  coming  contest  the  loyalty  that  party  dis- 
played. 

There  does  not  seem  to  have  been  any  great  conspiracy  in 
this  ivi^n  like  those  that  occurred  in  most  of  the  preceding 
on.-s.  nothing  like  the  Northern  rebellion  or  Ridoln'  plot  of 
Kli/abeth's  reign,  the  Main,  the  Bye,  or  the  Gunpowder 
n  of  James'.  The  cases  in  the  Books  are  mostly  isolated 
instances  of  treason.  Of  course  it  may  be  said  that  the  great 
relx-llion  was  the  greatest  conspiracy  ever  formed  against  an 
Knirlish  monarch,  but  the  very  magnitude  of  the  conspiracy,  if 
the  rising  of  one  half  of  England  against  the  other  can  be 
called  a  conspiracy,  prevents  it  falling  within  the  category  of 
n.  Besides  it  prospered,  and  so  in  the  words  of  the  old 
saying  "None  dare  call  it  treason."  The  first  of  the  cases  in 
th'e  State  Trials  is  that  of  Pine. 

Pine's  Case1. 

This  case  is  remarkable  as  being  an  authoritative  declaration 

by  all  the  Judges,  that  by  the  law  of  Knjjland,  words,  unless 
1  Cro.  Car.  117,  3  State. Trial*,  3.3'J. 
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by  force  of  some  Statute,  are  not  treason.  This  decision  there- 
fore overrules  the  law  laid  down  in  the  previous  reign  in 
Owen's  case1  and  Williams'  case2.  The  case  is  not  a  regular 
trial,  but  a  consultation  before  trial  by  the  Judges  as  to  what 
offence  Pine  was  guilty  of  :  a  proceeding  similar  to  what  was 
done  in  Peacharns  case.  The  case  seems  to  have  been  sent  to 
the  Judges  by  the  King  for  their  opinion.  The  Judges  were 
ordered  to  assemble  at  Serjeants'  Inn  to  consider  what  offence 
Pine  had  committed,  and  to  certify  it  to  the  King.  Accordingly, 
Sir  Nicholas  Hyde  the  Lord  Chief  Justice  of  the  King  s  Bench, 
Sir  Thomas  Richardson  the  Chief  Justice  of  the  Common  Pleas, 
the  Lord  Chief  Baron  Sir  John  Walter,  Sir  William  Jones  one 
of  the  Judges  of  the  King's  Bench,  Sir  Henry  Yelverton  one 
of  the  Judges  of  the  Common  Pleas,  and  Sir  Thomas  Trevor 
and  Sir  George  Vernon  Barons  of  the  Exchequer  being  all  the 
Judges  then  in  town,  met  to  debate  the  matter  among  them- 
selves. The  Attorney-General  Sir  Robert  Heath,  attended  on 
the  part  of  the  King,  and  the  facts  alleged  were  as  follows : 

William  Collier  being  at  Pine's  house  in  the  country,  was 
asked  by  Pine  if  he  had  seen  the  King  at  Hinton.  Collier 
replied  he  had.  Pine  then  said,  "Then  thou  hast  seen  as 
unwise  a  King  as  ever  was,  and  so  governed  as  never  King 
was :  for  he  is  carried  as  a  man  would  carry  a  child  with  an 
apple  :  therefore  I  advised  men  to  refuse  to  do  our  duties  to 
him."  Collier  then  met  his  brother,  Richard  Collier,  and  asked 
him  whether  the  King  were  not  a  wise  King.  Richard  Collier 
thereupon  answered,  "Yes,  he  is  a  wise  and  temperate  King." 
On  another  occasion  the  King  was  at  the  house  of  a  Mr  Paulett 
at  Hinton,  and  Pine  asked  William  Collier  whether  the  King 
was  there  or  not.  Collier  answered  that  he  heard  he  was. 
Pine  replied  that  he  could  have  had  him  at  his  house  as  well 
as  Paulett.  On  another  occasion  a  locksmith  named  Morley 
was  at  Pine's  house :  Pine  asked  him  what  news.  Morley  replied, 
"The  King  is  at  Mr  Paulett's  at  Hinton."  Pine  said,  "That 
is  nothing,  for  I  might  have  had  him  at  my  house  as  well  as 
Paulett,  for  he  is  to  be  carried  any  whither."  Pine  then  added 
in  a  loud  voice,  "  Before  God  he  is  no  more  fit  to  be  a  King 
than  Hickwright;"  this  Hickwright  being  an  old  and  simple 
fellow  who  was  Pine's  shepherd.  These  conversations  Collier 
and  Morley  could  prove.  The  Judges  proceeded  to  examine 
precedents  on  the  subject 

The  first   case   cited  "was   that    of   Juliana    Quick  in  the 
21st  Henry  VI.,  who  on  seeing  Henry  riding  by,  said,  "Harry 
of  Windsor,  ride  soberly,  thy  horse  may  stumble  and  break  thy 
1  See  ante,  p.  422.  a  See  ante,  p.  425. 
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1m  Beauchainp  asked  her,  "To  whom  speak est  thou?" 
She  rrplird.  "To  that  proud  boy  in  red,  riding  on  horseback;" 
pointing  with  her  hand  to  the  King:  and  she  then  went  on  to 
say  to  the  King,  '*  It  becometh  thee  better  to  ride  to  thy  un< •!«• 
tlian  tliat  tliy  uncle  should  ride  to  thee  :  thou  wilt  kill  him  as 
thou  hast  kill.,1  thy  mother:  send  to  thy  uncle's  wife  whom 
tin m  rom  him.  Thou  art  a  fool,  and  a  known  fool 

throughout  the  whole  kingdom  of  England."  For  these  words 
she  was  indicted  for  treason,  and  on  refusing  to  plead,  put  to 
death  by  peine  forte  et  dure. 

In  the  same  year  occurred  Kerver's  case,  who  was  indicted 
for  traitorously  saying  the  following  words:  "Woe  to  a  king- 
•  loin  \\hrn  a  child  is  King.  It  had  been  better  for  the  kingdom 
of  England  by  one  hundred  thousand  pounds  if  the  said  King 
had  been  dead  twenty  years  before.  It  had  been  better 
for  the  said  kingdom  by  an  hundred  thousand  pounds  if  the 
said  King  had  never  been  born.  That  the  Dauphin  of  France 
was  in  Acquitaine  and  Gascony  with  a  great  power  and  val- 
iantly fighting,  possessing  himself  of  the  land  of  the  King  of 
England  in  Acquitaine  and  Gascony.  If  the  said  King  were 
of  as  much  humanity  as  the  Dauphin,  who  is  of  his  age,  the 
said  King  might  quietly  and  peaceably  hold  and  enjoy  his  said 
lands."  Kerver  pleaded  Not  guilty,  was  sent  to  the  Tower 
and  afterwards  to  Wallingford  Castle.  Nothing  further  of  the 
case  appears. 

John  Clepsham's  case,  29  Henry  VI.  Clepsham  was  in- 
dieted  for  saying  the  King  had  no  power  or  knowledge  to 
govern  the  kingdom  of  England,  and  that  he  was  unwilling 
anv  longer  to  obey  the  King's  Government,  and  threatened 
that  he  and  other  people  in  Kent  would  rise  and  resist  the 
.  and  that  they  did  rise  in  rebellion. 

In  the  same  year  John  and  William  Merifield  were  indicted 
for  saying  that  the  King  was  a  natural  fool  and  would  often- 
times hold  a  staff  in  his  hand  with  a  bird  on  the  end,  playing 
therewith  as  a  fool,  and  that  another  King  must  be  ordained 
to  rule  the  land.  They  also  said  that  the  Charter  the  King 
made  at  the  first  insurrection  was  false,  that  they  and  their 
fellowship  would  rise  again,  and  when  they  were  up  would  not 
leave  any  gentleman  alive  but  such  as  they  list. 

William  Bretrnham  was  indict. -d  in  the  31st  Henry  VI. 
for  traitorously  saying  that  Kit-hard,  Duke  of  York,  would 
come  from  Ireland  in  the  next  fortnight  and  take  the  crown 
from  the  King,  and  in  a  short  time  place  it  on  his  own  head. 
In  the  margin  of  the  indictment  it  is  said  that  Bretenham  was 
indicted  for  serious  trespasses,  contempt,  and  other  offences. 
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1628.  Ashton's  case  was  in  the  same  year.  Sir  William  Ashton  was 

indicted  for  traitorously,  with  others,  circulating  writings  and 
ballads  which  stated  that  the  King  by  the  advice  of  the  Duke 
of  Suffolk,  the  Bishops  of  Salisbury  and  Chester,  and  Lord  Grey, 
and  other  of  the  King's  Council,  had  sold  the  kingdoms  of 
England  and  France  :  and  that  in  fact  the  King's  uncle  the 
King  of  France  reigned  over  both  kingdoms.  That  they  both 
said  and  wrote  all  these  things  and  sent  similar  papers  into 
Kent  urging  the  men  of  Kent  to  rise  in  rebellion,  help  the 
Duke  of  York  and  levy  war. 

Gayle's  case  in  the  34th  Henry  VI.  John  Gayle  was 
I  indicted  for  saying  that  the  King  and  all  about  him  were 
I  false  :  that  the  petition  the  men  of  Kent  had  presented  at  the 
last  parliament  they  were  determined  to  have  granted  in  spite 
of  the  King.  That  it  was  not  lawful  for  the  Bishop  to  assume 
any  power  in  the  realm  :  that  the  priests  in  England  had  no 
property  but  their  Church  and  lights  wherewith  to  read  their 
books  :  that  John  Cade  was  alive  and  WH.S  the  chief  captain  to 
bring  about  all  the  changes :  that  in  three  days  he  could 
assemble  5000  armed  men :  that  Gayle  also  levied  war  against 
the  King. 

Oliver  Germayne  a  tailor  in  the  2nd  year  of  Edward  IV. 
was  indicted  for  conspiring  to  kill  Edward  :  to  restore  Henry. 
That  he  believed  in  certain  false  prophecies  :  that  Henry  would 
in  a  short  time  regain  the  throne,  and  by  these  means  alienated 
the  hearts  of  the  people  from  Edward.  Germayne  was  sen- 
tenced to  be  hung,  drawn  and  quartered. 

William  Belmyne's  case  in  the  9th  Edward  IV.  He  was  in- 
dicted for  joining  with  Robert  of  Rybbesdale,  lately  intending 
to  depose  Edward  from  his  state  of  King:  he  drew  up  and  pub- 
lished certain  treasonable  articles  which  he  affirmed  were  good 
and  for  the  common  good  of  the  kingdom,  and  inducec1  many 
persons  to  agree  to  those  articles. 

The  next  case  cited  was  that  of  Burdett  in  the  17th  Ed- 
ward IV.  which  has  been  already  mentioned1. 

In  the  next  year  18th  Edward  IV.  occurred  Alkerton's  case 
who  was  outlawed,  for  that  he,  being  a  servant  of  the  Earl  of 
Warwick,  and  wanting  to  injure  the  King,  and  by  poisonous 
words  and  seditious  murmuriiigs  to  deprive  him  of  the  govern- 
ment, traitorously  spoke  to  Pond,  Foule  and  Hawk  other 
servants  of  the  late  Earl  of  Warwick,  urging  them  to  support 
the  Earl  of  Oxford.  That  Edward  was  not  really  King  of 
England  :  that  he  had  murdered  the  Earl  of  Warwick  and  the 
Duke  of  Clarence  by  treachery ;  that  whoever  would  by  right 
1  Ante,  p.  33. 
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of  birth  take  tii«>  throne  of  England  on  Il.-nry  \rl.'s  death  they 

'I'll-'  i-  was  indieted  and  outlawed  in  the  name  year 

»ing  that    tin-   last    parliament  held  at  We-tminster  was 

tli*'  inn -.t   foolish  and  inefficient  one  ever  held  there  :  that  the 

Kin:;  never  had  and  never  would  have  the  allegiance  of  the 

Kent. 

William  l.'ollingbonrne  was  indicted  in  the  2nd  Richard  III. 
:upassing  and  imagining  the  Ring's  death  :  and  to  effect 
it  otl'ered  Thomas  York  £8  to  go  over  the  sea  and  invite  the 
Karl  of  Richmond  to  invade  the  realm.  That  if  the  Karl  of 
llii-hmond,  acting  on  his  advice,  would  land  at  Poole,  Colling- 
l>onrm>  and  others  would  raise  an  insurrection  and  levy  war 
against  the  King.  That  he  and  other  traitors  sent  a  messenger 
to  the  King  of  France  for  his  help.  That  they  designed  to 
lew  \var  in  England:  that  to  carry  it  out  they  circulated 
ditious  writings,  songs  and  ballads,  some  of  which 
they  fixed  on  the  doors  of  St  Paul's  Cathedral.  Colling- 
bourne  was  sentenced  to  be  hung,  drawn  and  quartered. 

Bag  ^  in  the  9th  Henry  VII.  was  next  cited.     He 

was  indicted  for  treason,  for  circulating  seditious  writings, 
sticking  them  up  to  the  doors  of  St  Paul's  and  the  Standard 
in  ( 'heap,  ;uid  adhering  to  Perkin  Warbeck,  and  was  sentenced 

hung,  drawn  and  quartered. 

Sir  William  Stanley's  case  in  the  10th  Henry  VTI.  was 
red  to.     The  particulars  of  this  have  been  already 
mentioned1. 

The  Marquis  of  Exeter  and  Sir  Nicholas  Carew's  cases  in 
the  30th  Henry  VIII.3  were  then  cited. 

Riu  in  the  30th  Henry  VIII.     Rugg  was  indicted 

ifor  saying  "The  King's  Highness  cannot  be  supreme  head  of 

the  Chnivh  of  Kngland  by  God's  Law,"  and  on  being  asked  by 

\l>bot  of  Reading,  "  What  did  you  for  the  saving  of  your 

•nee  when  you  were  sworn  to  take  the  King  for  your 

supreme  head  t"  replied,  "I  added  this  condition  to  my  mind 

to  take  him   for  supreme  head  in  temporal  things,  but  not  in 

spiritual  tilings.'' 

Knnwiek  was  indicted  for  treason  in  the  same   year  for 
£  while  sitting  in  a  tivem   on  Thomas    Brook    holding 
up  a  cup  and  saying  "God  save  the  King  here  is  good  ale," 
"<  I.»d  save  the  cup  of  good  ale,  for  King  Henry  shall  be  hanged 
when  twenty  others  shall  be  saved."    On  being  asked  by  Brook 
if  he  knew  what  he  was  saying,  Kunwick  repeated  the  words. 
Two   ytvirs   afterwanN.  ."..lid    Henry  VIII.  occurred  Lionel 
1  See  ante,  p.  41.  •  Ante,  pp.  95—08. 
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1628. 

Pine's  cast. 
Haughton's 
case,  1542. 

Peacham's 
ca-sf. 
Challe- 
combe'scase. 


Williams1 


Decision. 


Case  of 
words  pun- 
ished in  the 
Star 
Cliamber. 


Chambers' 
cane. 


Haughton's  case.  Haughton  was  shooting  at  a  butt  and  hit  it, 
whereupon  he  observed,  "  I  would  the  King's  body  had  been 
there  as  the  arrow  did  light :  by  the  Mass  I  would  it  had  been 
in  his  body." 

Peacham's  case1  was  next  cited. 

Challecombe's  case,  the  facts  of  which  do  not  appear :  all 
that  is  said  is  that  Challecombe  was  indicted  of  treason  for 
words,  found  guilty,  and  executed. 

Williams'  case2  was  the  last  that  was  cited,  but  neither 
Williams'  nor  Peacham's  were  cases  of  treason  for  speaking  but 
for  writing. 

The  Judges  "having  considered  these  authorities  and  the 
statutes  of  treason,  resolved  and  certified  to  the  King  that  the 
speaking  of  the  words  charged  against  Pine,  though  they  were 
as  wicked  as  might  be,  were  not  treason.  For  unless  it  were 
by  some  particular  Statute  no  words  will  be  treason  :  for  there 
is  no  treason  at  this  day  but  by  the  Statute  of  25th  Edward 
III.  c.  2  for  imagining  the  death  of  the  King,  &c.  :  and  the 
indictment  must  be  framed  upon  one  of  the  points  in  that 
Statute,  and  the  words  spoken  here  can  be  but  evidence  to 
discover  the  corrupt  heart  of  him  that  spake  them,  but  of 
themselves  they  are  not  treason,  neither  can  any  indictment 
be  framed  upon  them.  That  to  charge  the  King  with  a  per- 
sonal vice,  as  to  say  of  him  that  he  is  the  greatest  whoremonger 
and  drunkard  in  the  kingdom  is  no  treason,  as  Yelverton  said 
it  had  been  held  by  the  Judges  upon  the  debate  in  Peacham's 
case." 

It  will  be  noticed  that  this,  like  some  of  the  cases  in  the 
preceding  reign,  was  an  extrajudicial  questioning  of  the  Judges. 
It  is  one  of  the  few  of  those  illegal  meetings  that  tended  to 
favour  the  liberty  of  the  subject.  Ever  since  this  case  it  has 
been  laid  down  by  all  the  text  writers  on  the  subject  that 
words  in  themselves  are  not  sufficient  overt  acts  to  convict  a 
person  of  treason3. 

It  must  not  be  supposed  that  those  who  spoke  seditious  or 
treasonable  words  escaped  free  of  punishment  after  the  decision 
in  Pine's  case  had  declared  them  not  to  be  guilty  of  treason. 
Instead  of  being  proceeded  against  in  the  ordinary  Courts  of 
Law  these  matters  were  then  treated  in  the  Star  Chamber.  In 
the  next  year  1629,  we  find  the  case  of  Chambers,  a  merchant, 
who  in  the  hearing  of  the  Lords  of  the  Council  stated  "that  the 
merchants  in  no  part  of  the  world  are  so  screwed  and  wrung  as 
in  England,  that  even  in  Turkey  they  have  more  encourage- 

1  See  ante,  p.  409.  2  See  ante,  p.  425. 

*  Archbold's  Criminal  Law,  p.  672.     Foster,  200. 
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ment."  1-W  these  words,  which  were  said  to  have  been  in- 
tended to  make  people  believe  that  his  Majesty's  happy  govern- 
ment nii^ht  be  termed  Turkish  tyranny,  an  information  was 
against  Chambers  by  the  Attorney-General  in  the  Star 
ami  he  was  fined  £2000,  committed  to  the  Fleet 
and  ordered  to  make  his  submission  at  the  Council  Board  in 
tin  Star  Chamber  and  at  the  Royal  Exchange. 

/•'Eton's  Case\ 

Allusi..n  has  so  frequently  been  made  to  the  use  of  the  rack 
m«  ins  whereby  the  Crown  procured  evidence  on  trials 
for  treason,  that  the  decision  of  the  Judges  in  Felton's  case, 
though  not  a  case  of  treason,  should  be  noticed.  Felton,  the 
murderer  of  the  Duke  of  Buckingham,  was  arrested  brought 
tin*  ( 'ouneil,  asked  his  motive  for  the  crime,  and 
who  had  in-riuratrd  him  to  do  it.  He  denied  he  had  any 
accomplices,  thereupon  Laud  told  him  that  if  he  would  not 
conf'->s  he  must  go  to  the  rack.  Felton  replied  that  if  it  must 
he  could  not  say  whom  he  might  name  in  the  extremity 
of  his  tort  in v,  and  if  what  he  should  then  say  must  go  for 
truth  he  could  not  say  but  that  he  might  name  Laud  or  some 
of  their  LonUhips,  for  torture  might  draw  unexpected  things 
from  him.  Felton  was  sent  back  to  prison  and  the  Council 
thru  fell  into  a  debate,  if  by  the  law  of  the  land  they  could 
justify  putting  Felton  to  the  rack.  Charles  was  present  and 
proposed  to  refer  it  to  the  Judges.  On  the  13th  November,  1628, 
Charles  wrote  to  the  Lord  Chief  Justice  Richardson  directing 
him  to  propound  the  following  question  to  all  the  Judges: 

"Felton,  now  a  prisoner  in  the  Tower,  having  confessed 

that  he  had  killed  the  Duke  of  Buckingham,  and  said  that  he 

duct  (I  to  this  partly  for  private  displeasure  and  partly  by 

n  of  remonstrance  in  Parliament,  having  also  read  some 

which  he  said  defended  that  it  was  lawful  to  kill  an 

enemy  of  the  republic,  the  question  therefore  is  whether  by 

the  law  he  might  not  be  racked,  and  whether  there  was  any 

law  against  it,  for  if  it  might  be  done  by  law  we  will  not  use 

our  pivro-_<ati\«'  in  this  point." 

The  Judges  assembled  at  Serjeants'  Inn  and  resolved  that 
the  King  might  not  in  this  case  put  the  party  to  the  rack.  And 
aufaiu  on  the  14th  November  they  all  resolved  "that  Felton  by 
the  law  ought  not  to  be  tortured  by  the  rack,  as  no  such 
punishment  is  known  to  or  allowed  by  our  law.  And  torture 
in  cases  of  treason  was  brought  into  this  kingdom  in  the  time  of 
1  4  State  Trials. 
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King  Henry  VI.  Note  Fortescue  for  this  point  in  his  book, 
De  laudibus  legum  Anglice;  see  also  the  preamble  of  the  Act  28 
Henry  VIII.  for  the  trial  of  felony,  where  treasons  are  done 
upon  the  seas1,  and  Statute  14  Edward  III.  St.  1.  c.  10  of  jailors 
and  keepers,  who  by  duress  make  their  prisoners  to  be  ap- 
proved." Although  an  extraj udicial  opinion  this  answer  of  the 
Judges  is  an  authoritative  declaration  that  by  the  English  Law 
the  use  of  torture  was  illegal.  Henceforward  we  find  it  but 
rarely  resorted  to,  though  instances  of  its  use  are  to  be  found 
until  1640,  when  it  is  said  that  the  last  case  of  the  use  of 
that  dreadful  system  which  did  more  than  anything  else  to 
supply  the  scaffold  with  its  victims  for  these  last  two  centuries 
occurred. 

One  other  point  was  decided  in  Felton's  ca,se,  at  his  trial  he 
pleaded  guilty  and  admitted  that  he  deserved  death.  On 
sentence  being  passed  he  offered  his  hand  to  be  cut  off  that  did 
the  deed,  but  the  Court  would  not  \ipon  his  own  offer  inflict 
that  further  punishment  on  him.  Charles  sent  to  the  Judges 
intimating  his  desire  that  Felton's  hand  might  be  cut  off  be- 
fore execution.  The  Court  replied  that  it  could  not  be  done, 
for  in  all  murders  judgment  was  the  same,  unless  when  the 
Statute  25  Edward  III.  did  alter  the  nature  of  the  offence,  or 
upon  a  second  indictment,  as  it  was  in  Queen  Elizabeth's 
time  when  a  felon  at  the  bar  flung  a  stone  at  a  Judge  on  the 
bench,  for  which  he  was  indicted,  and  his  sentence  was  to  have 
his  hand  cut  off,  which  was  accordingly  done;  and  they  also 
proceeded  against  him  for  the  other  indictment  for  felony  for 
which  he  was  found  guilty  and  afterwards  hanged.  And 
Felton  was  accordingly  hung  in  chains,  in  manner  as  is  usual 
upon  notorious  murderers. 

To  Felton,  dastardly  murderer  as  he  was,  we  are  indebted 
for  the  affirmation  of  two  great  principles,  the  illegality  of  the 
use  of  torture,  the  illegality  of  arbitrary  punishments.  No  tor- 
ture could  thenceforth  be  legally  inflicted  on  any  one,  no  one 
could  thenceforth  be  legally  sentenced  except  in  accordance  with 
the  mode  prescribed  by  law.  It  is  the  fashion  to  abuse  Charles 
I.'s  Judges,  to  speak  of  them  as  persons  who  betrayed  their 
country  and  the  liberties  of  their  countrymen.  They  may  have 
done  so.  But  having  regard  to  the  position  in  which  they  stood, 
it  will  be  difficult  to  find  any  body  of  men  who  did  more  to 
check  the  Royal  prerogative,  more  to  secure  the  happiness  of  the 
subject  than  those  Judges  who  decided,  while  Charles  was  yet 
in  the  height  of  his  power,  that  words  were  not  treason,  that 
torture  was  illegal,  that  the  King  could  not  alter  the  sentence 
1  See  ante,  p.  68. 
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..f  tin-  ii\e  Knights,  of  Kliot,  of  Ship  M«»ney,  and  joining 
in  tin-  Maine  those  decisions  have  brought  upmi  them,  it  should 
I  lliat  they  also  decided  Pine's  case  and  Fulton's 
cas.-. 

Lord  Reds  case1. 

This  case  is  one  of  the  very  few  instances  of  a  trial  by        1631. 

td  in  the  Court  of  Chivalry  for  treason.  The  Statute  1  I  ^d  lieu'9 
Henry  1  V.  e.  11  ,  which  did  away  with  appeals  in  Parliament, 
practically  abolished  appeals  for  treason,  except  those  com- 
mitted aliroad,  yet  for  felonies  (i.e.  larceny,  mayhem,  rape  and 
arson)  appeals  still  remained  the  ordinary  and  proper  legal 
remedy,  indeed  an  acquittal  at  the  suit  of  the  Crown  did  not 
free  the  prisoner  charged  with  murder.  Before  the  reign  of 
Henry  VII.  the  trial  of  a  prisoner  for  murder  at  the  suit  of 
the  down  was  postponed  until  after  the  time  had  elapsed  for 
bringing  an  appeal. 

These  appeals  were  some  of  the  oldest  forms  of  trial  known  Appeals. 
to  the  law,  and  are  said  to  have  been  part  of  the  Common  Law. 
ding  to  Blackstone3,  any  subject  might  appeal  another  sub- 
treason  either  in  the  Courts  of  Common  Law  or  in  Par- 
liament, or  if  the  treason  was  committed  beyond  the  seas,  in 
the  Court  of  the  Constable  and  Marshal.  The  Statutes  5  Ed- 
war.  I  III.  c.  9  and  25  Edward  III.  c.  24  virtually  abolished 
appeals  for  treason  in  the  Common  Law  Courts.  As  has  been 
said  the  Statute  1  Henry  IV.  c.  14  expressly  abolished  them 
in  Parliament,  so  that  appeals  for  treason  could  only  be 
brought  in  the  court  of  chivalry,  and  the  only  other  appeals 
that  existed  were  for  felony.  For  a  long  time  prior  to  this 
appeals  se.  in  to  have  been  rare,  even  Staunford,  who  wrote  in 
the  ivign  of  .Mary,  speaks  of  them  "as  an  ancient  trial  in  our 
Law  much  used  in  times  past,  and  not  yet  out  of  use,  but 
may  l.e  of  u.se  at  this  day  if  the  defendant  will,  and  nothing  be 
drawn  in  counterplea  thereto."  Dyer  gives  in  his  reports  two 
eases  of  wager  of  battel,  one  criminal,  one  civil,  the  first, 
Ueade  \.  lioehtorth,  2  and  3  Philip  and  Mary,  where  the 
appellee  pleaded  not  guilty,  and  stated  that  he  was  ready  to 
defend  his  plea  with  his  body  and  wa^-d  his  battel.  The 
plaintiff  demurred  to  the  plea,  and  the  demurrer  was  decided 
against  the  plaintitr,  \\ho  \\as  therefore  held  burred  of  his 
appeal.  The  other  case,  Lowe  v.  Paramour,  13  Elizabeth, 

1  -I  •  .    Saunderson,  Charles  I.  10 1.    2  Hush.  ColL  62, 

106,112,  M-J. 
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was  a  trial  by  battel  on  a  writ  of  right;  here  battel  was 
solemnly  awarded,  the  day  fixed  all  made  ready  for  the 
combat,  but  on  the  plaintiff  being  called  he  did  not  appear, 
so  judgment  went  against  him. 

It  had  been  decided  in  the  reign  of  Henry  VI.1  by  Sir  John 
Presot,  Chief  Justice  of  the  Common  Pleas  and  Needham  J., 
that  in  an  appeal  of  treason  the  battel  could  only  take  place 
before  the  Constable  and  Marshal ;  it  therefore  followed  that 
that  court  was  the  only  place  in  which  an  appeal  of  battel  could 
be  brought. 

The  Court  of  Chivalry  is  also  called  Curia  militum  and  the 
Marshal's  Court,  the  Judges  are  the  Lord  Constable  and  the 
Earl  Marshal,  the  Earl  Marshal  being  both  a  Judge  of  the 
Court  and  also  the  officer  to  see  execution  done.  Considerable 
doubt  seems  to  exist  if  the  court  could  be  held  without  both 
the  Judges  being  present,  and  so  since  the  execution  of  the 
Duke  of  Buckingham2  the  court  has  gone  into  disuse.  In  Sir 
Francis  Drake's  case  for  the  murder  of  a  person  abroad  it  was 
held  that  the  relations  of  the  murdered  man  had  an  appeal,  but 
as  the  Queen  refused  to  appoint  a  Constable  the  appeal  could 
not  be  brought.  The  same  rule  seems  to  have  been  laid  down 
by  the  Judges  in  this  case,  and  so  Charles  appointed  Lord 
Lindsey  Lord  High  Constable  for  the  occasion,  as  he  also  did 
to  try  a  subsequent  case,  Winn  v.  Holmes.  In  1640  the  Commons 
resolved  that  not  only  had  the  Earl  Marshal  no  criminal  juris- 
diction without  the  Lord  Constable  but  could  not  hold  a  court 
at  all3.  After  the  Restoration  however  the  Court  of  King's 
Bench  held  that  this  court  had  no  criminal  jurisdiction  without 
both  the  Earl  Marshal  and  Lord  Constable,  but  that  the  Earl 
Marshal  could  exercise  jurisdiction  as  to  arms  and  honours 
alone4.  But  in  Oldis  v.  Domville5,  which  was  an  action  for 
wrongfully  exhibiting  articles  against  the  Plaintiff  in  the  Earl 
Marshal's  Court,  the  House  of  Lords  indirectly  held  that 
the  Earl  Marshal  had  no  jurisdiction  without  the  Constable. 
On  the  other  side  there  is  an  opinion  of  the  Lord  Keeper,  the 
Master  of  the  Rolls,  and  others  of  the  Privy  Council  in  the 
20  James  I.  maintaining  that  the  Earl  Marshal  had  all  the 
power  of  judicature  without  the  High  Constable  during  the 
vacancy  of  the  office;  and  upon  this  opinion  James  issued  his 
commission  to  the  Earl  Marshal,  Lord  Surrey,  authorizing  him 
to  proceed  in  certain  cases  depending  before  him  as  judicially 
and  definitely  as  any  constable  or  marshal  of  this  realm  either 
jointly  or  severally  might  heretofore  have  done."  But  the  case 

i  37  Henry  VI.  20.  2  1  Inst,  74.  3  3  Bushworth,  1056. 

4  1  Leving,  2.30.  5  Showers'  Part.  Cases,  58. 
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\  Rcii's  following  this  revives  the  doubt  as  to  the  juris- 
diciion  1. 1  tii.  nunt,  and  the  case  of  Dr  Oldis,  which  appears  to 
l*e  tin-  last  OH  tlie  subject,  seems  to  leave  the  matter  as  uncer 
tain  as  ever. 

The  Jurisdiction  of  the  Court  was  defined  by  the  Statute  13 


Richard  II.  Stat.  1,  c.  2,  which  states 

"Because  that  the  Commons  do  make  grievous  complaints 
that  the.  Court  of  the  Constable  and  Marshal  have  encroached 
to  them  and  daily  do  encroach  contracts  covenants  trespasses 
debts  and  detinues  and  many  other  actions  pleadable  at  the 
Mimou  Law  in  great  prejudice  of  the  King  and  of  his  Courts 
and  to  the  great  grievance  and  oppression  of  his  people  the 
King  willing  to  ordain  a  remedy  against  the  prejudice  and 
grievance  aforesaid  hath  declared  in  this  Parliament  by  the 
advice  and  assent  of  the  Lords  spiritual  and  temporal  the  power 
and  jurisdiction  of  the  said  Constable  in  the  form  that  folio weth : 

"To  the  Constable  it  appertaineth  to  have  cognizance  of 
contracts  and  deeds  of  arms  and  of  war  out  of  the  realm  and 
also  of  things  that  touch  war  within  the  realm  which  cannot  be 
determined  or  discussed  by  the  Common  Law  with  other 
usuages  and  customs  to  the  same  matters  pertaining;  which 
other  Constables  heretofore  have  duly  and  severally  used  in 
their  time;  joining  to  the  same  that  every  Plaintiff  shall  declare 
plainly  his  matter  in  his  petition  afore  that  any  man  be  sent  for 
to  answer  thereunto  and  if  any  will  complain  that  any  plea  be 
commenced  before  the  Constable  and  Marshal  that  might  be 
tried  by  the  Law  of  the  Lund  the  same  complainant  shall  have 
a  privy  seal  of  the  King  without  difficulty  directed  to  the  said 
Constable  and  Marshal  to  surcease  in  that  plea  till  it  be  dis- 
l  by  the  King's  Council  if  that  matter  ought  of  right  to 
pertain  to  that  Court  or  otherwise  to  be  tried  according  to  the 
Common  Law  of  the  Realm  of  England  and  also  that  they 
surcease  iii  the  meantime." 

Lord  Coke  lays  down1  that  no  addition  either  of  person  or 
of  jurisdiction  can  be  added  to  the  Court  unless  it  be  by  Act  of 
1'arliament,   and   he  gives  the  following  list  of  the  more  im- 
l>ortant  cases  tried  in  it:  the  Lord  Morley  and  the  Earl  of  Salis-    Cases  t, 
bin y,  1  Henry  IV.;  Keighley  v.  Scroope,  3  Henry  IV.;  Balle-  j  bylhe 
shui  I  lenry  V. ;  Bullemer's  case,  21  Rich.  II. ;  Sir  John 

ley's  case,  8  Richard  II.;  John  Walshe's  case,  8  Henry 
VI. ;  Upton  v.  Down,  8  Henry  VI. ;  Davye  v.  Catur,  25  Henry 
VI.;  the  Prior  of  Kilman  v.  Earl  of  Ormonde,  25  Henry  VI.; 
Lord  Talbot  v.  Karl  of  Ormonde,  2  Henry  VI.  To  these  may 
he  added  the  Duke  of  Hereford  and  Norfolk,  21  Richard  II. 
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From  the  case  of  Upton  v.  Down  it  appears  that  after  battel 
joined  the  King's  writ  is  directed  out  of  Chancery  to  the 
Sheriffs  of  London  to  erect  the  lists  at  the  King's  cost. 

The  writ  as  given  by  Lord  Coke1  is  as  follows: 

"  Rex  Vic  London  Salutem  Prsecipimus  vobis  firmiter  in- 
jungentes  quod  quasdam  listas  et  barras  de  meremio  fortes  et 
satis  sufficientes  pro  quodam  duello  inter  Johannem  Upton 
appellantem  et  Johannem  Down  Defendentem  secimdum  Legem 
armorum  die  Lunse  prox'  futur'  apud  West  Smithfield  in 
suburb'  civitatis  predicts  Deo  dante  perficiend'  contra  diem 
praedictum  nostris  sumptibus  et  expensis  erigi  construi  et  fieri 
t'ac'  in  omnibus  prout  in  ultimo  duello  ibidem  facto  fact' 
f uerunt  et  quod  terra  infra  listas  predict'  cum  sabulo  sufficiente 
et  equalit'  cooperiatur  Ita  quod  aliqui  lapides  grandes  ant 
arena  infra  easdem  listas  minime  inveniantur  quovismodo  :  Et 
de  omnibus  et  singulis  pecuniarum  summis  quas  circa  prsemissa 
applicaveritis  nos  vobis  in  compoto  vestro  ad  Saccarium  nos- 
trum per  pnesens  mandatum  nostrum  debitam  allocationem 
habere  facimus." 

"By  this  writ,"  says  Lord  Coke,  "we  observe  four  things. 
(1)  That  the  Sheriffs  ought  to  make  the  lists.  (2)  The  manner 
how  they  are  to  make  them.  (3)  That  they  ought  to  make  them 
by  the  King's  writ.  (4)  That  they  are  to  be  made  at  the  King's 
charges."  It  appears  in  this  case  the  battel  was  to  be  held  in 
Smithfield,  the  usual  place  was  Tottlefields,  and  if  erected  there 
the  Sheriff  of  Middlesex  would  probably  have  erected  them. 

The  Statute  1  Henry  IV.  c.  14  2  provided  that  all  appeals 
for  matters  within  the  realm  should  be  tried  and  determined  by 
the  good  laws  and  customs  of  the  realm.  That  all  appeals  for 
matters  done  without  the  realm  should  be  tried  before  the 
Constable  and  Marshal,  and  that  no  appeal  should  be  tried  in 
Parliament.  The  criminal  jurisdiction  of  this  Court  was  there- 
fore limited  to  matters  done  without  the  realm,  and  by  the 
Scat.  13  Richard  II.  c.  5,  which  defined  the  jurisdiction  of  the 
Court  of  Admiralty,  criminal  cases  on  the  high  seas  were  to  be 
tried  by  the  Court  of  Admiralty,  therefore  the  criminal  juris- 
diction of  this  Court  became  limited  to  cases  of  treason  on  land 
without  the  realm. 

The  procedure  of  the  Court  was  according  to  the  customs 
and  usuages  of  the  Court,  and  in  points  omitted  by  the  civil 
law,  according  to  the  law  of  arms,  and  therefore  upon 
attainders  before  the  Constable  and  Marshal  of  England  for 
the  time  being  no  land  was  forfeited  or  corruption  of  blood 


wrought. 


1  4  Inst.  125. 


3  See  ante,  p.  21. 
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An-T  the  battel  was  fought  the  judgment  given  in  cases  of 
an  appeal  where  either  party  was  vanquished,  was,  if  it  were  the 
appellant,  that  he  should  incur  the  same  punishment  that  the 
defendant  ouirht  to  have  had  if  vanquished,  and  if  the  defendant 
was  vanquished,  judgment  was  given  against  him  according  to  his 
otlence,  as  kittel  was  only  the  mode  of  trial,  and  the  judgment 
to  secure  the  forfeiture  if  the  defendant  was  slain.  JNo  forfei- 
ture arose  unless  a  judgment  that  the  defendant  be  hanged  was 
uiveii.  tor  the  attainder  only  dated  from  judgment,  and  in  cases 
of  felony  without  judgment,  the  Lord  could  not  have  a  writ  of 
<  -  IP  at.  It  was  very  likely  this  fact  that  led  the  Tudor  Sove- 
.  always  so  greedy  for  the  forfeiture,  to  procure  the  Statute 
.">•">  I  lenry  VIII.  c.  2  as  to  the  trial  of  treason  committed  abroad, 
which  did  away  for  the  necessity  for  the  Constable's  appointment 
and  the  Court  of  Chivalry  as  a  criminal  court,  and  this  would 
account  for  Elizabeth's  reluctance  to  allow  Drake  to  be  tried  by 
the  Court  far  more  than  her  desire  not  to  appoint  a  Constable. 

How  far  the  criminal  jurisdiction  of  this  Court  still  exists  is 
not  clear ;  if  the  Crown  appointed  a  Lord  High  Constable  it  would 
se.-iu  that  there  is  nothing  to  prevent  him  and  the  Earl 
Marshal  trying  a  case  of  treason  committed  abroad.  Appeals 
and  wager  of  battel  are,  it  is  true,  abolished,  but  there  seems 
to  l>e  no  Statute  that  has  expressly  taken  away  the  jurisdiction 
of  the  Court,  and  the  Statute  of  Richard  II.  giving  it  juris- 
diction is  still  Law.  Since  the  reign  of  Charles  I.  no  Lord 

i  i  Constable  has  been  appointed  except  for  coronations. 

Lord  Rea  was  a  large  landowner  in  Orkney,  and  Ramsay 
one  of  that  numerous  band  of  Scotch  courtiers  who  had  come 
over  to  England  with  James  I.    Lord  Ochiltrie,  during  James' 
minority   and   the    stormy   time    of    Mary  when  the    Hamil- 
tons were  attainted,  had  assumed  the  title  of  Earl  of  Arran. 
When  the  Hamiltons  regained  their  power  Lord  Ochiltrie  had 
to  abandon  this  title,  and  he  seems  never  to  have  forgiven 
ii"    Hamiltons  for  this;  accordingly  he  stated  that  Lord  Rea 
had  come  to  him  and  told  him  that  a  plot  was  in  existence,  as 
he,  Rea,  had  heard  abroad  from  Ramsay,  by  which  Hamilton 
intended  to  use  the  levies  he  was  raising  in  Scotland  to  recover 
1  itinate,  not  for  that  purpose,  but  to  surprise  the  castles 
of    I! dini.iij -_di.  Sterling,  and  Dumbarton,  fortify  Leith,  take 
:ck,  and  inarch  into  England,  seize  the  King,   imprison 
him,  send  the  <.Jueen   to  a  cloister,  imprison  the  Prince  and 
ite  the  chief  men  in  England,  and  especially  Weston  the 
Lord   Treasurer.       Lord  Ochiltrie  was   thereby  said   to   hope 
either  to  ruin   Hamilton  with  the  King,  or  else,  by  causing 
/rest,    to    fctop    his    voyage    and    thereby    disgrace    him 
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before  all  Europe  for  not  bringing  tlie  help  he  had  pro- 
mised to  the  King  of  Sweden.  Weston  the  Lord  Treasurer 
seems  to  have  believed  the  story,  and  tried  to  persuade  Charles 
not  to  allow  Hamilton  to  come  near  him :  this,  however, 
Charles  not  only  refused  to  do,  but  sent  for  Hamilton  and 
told  him  what  he  was  accused  of.  Hamilton  begged  that 
Ochiltrie  might  be  called  upon  to  prove  what  he  had  alleged, 
but  on  this  being  done  Ochiltrie  alleged  Lord  Ramsay's  state- 
ment to  him  of  what  Rea  had  told  Ramsay.  Ramsay  positively 
denied,  but  Rea  persisted  that  these  statements  were  true.  The 
King  then  allowed  Hamilton  to  go  to  Germany,  and  referred, 
the  whole  case  between  Rea  and  Lord  Ramsay  for  trial  before 
the  court  of  chivalry.  Lord  Ochiltrie  was  tried  at  Edinburgh 
for  slanderous  speeches  against  the  Marquis  of  Hamilton  and 
others,  and  for  sowing  sedition  between  the  King  and  the  said 
noblemen,  and  being  convicted  was  sentenced  to  imprisonment 
for  life. 

Lord  Ramsay  and  Rea  were  let  out  on  bail  until  the  trial, 
and  there  being  no  Lord  High  Constable  since  the  Duke  of 
Buckingham,  executed  by  Henry  VIII.,1  Charles  issued  letters 
patent  appointing  Lord  Lindsay  to  the  office  pro  hoc  vice. 

Proceedings  in  the  court  of  chivalry  seem  to  have  been  so 
unusual  that  there  was  a  difficulty  as  to  what  steps  should  be 
taken,  and  so  Charles  and  his  council  determined  to  resort  to 
their  favourite  device,  an  ex  parte  consultation  of  the  Judges. 
Mr  Justice  Whitelock  gives  this  account  of  it. 

"  Presently  after  my  return  from  this  circuit,  myself  and 
the  rest  of  the  Judges  of  the  King's  Bench  were  sent  for  by 
the  Lord  Keeper  to  London  to  devise  with  him  about  the 
affairs  of  His  Majesty.  We  came  thither  on  Monday,  '2'2nd 
August,  except  the  chief  Justice  who  was  sick.  The  matter 
consulted  of  was  to  give  our  opinion  concerning  the  con- 
ference had  in  Germany  between  certain  Scottish  gentlemen 
about  the  making  of  the  Marquis  of  Hamilton  the  head  of  a 
party  against  the  King  and  his  kingdoms  of  England  and 
Scotland. 

"  The  lord  Rea  a  Scottish  Baron  did  impeach  Ramsay  and 
Meldrum  for  moving  him  to  this  conspiricy  :  they  denied  it 
punctually,  and  110  witness  could  be  produced.  Rainsay  a 
soldier  offered  to  clear  himself  by  combat,  that  he  was  inno- 
cent, and  the  appellant  accepted  of  his  offer.  The  King  was 
desirous  it  should  be  put  upon  a  duel  and  we  were  consulted 
with,  1st  What  the  offence  was,  2nd  where  the  trial  might  be  I 

f<  We  all,  with  the  Lord  Keeper,  were  of  the  opinion  1st  that 
1  See  ante,  p.  73. 


Claries  I. 


it  was  a  high  and  hoiril>!e  treason  if  that  in  the  examinations 
were  found  true,  L'ndly  that  the  trial  might  be  by  an  appeal  of 
ii,  upon  which  the  combat  might  be  joined,  but  the  King 
must  make  a  constable  durante  bene  placito,  for  the  marsh  all 
could  not  take  the  appeal  without  him,  that  it  must  be  after 
the  manner  of  the  civil  law  and  we  not  to  meddle  in  it.  Like- 
«•  \\  ere  in  opinion  that  this  proceeding  before  the  constable 
and  marshall  was  as  it  was  before  the  Statute  of  the  35th 
Henry  VIII.  cap.  2,  and  that  Statute  devised  a  way  how  to 
try  these  foreign  treasons  in  England,  but  did  not  take  away 
the  other.  We  were  also  of  opinion  that  the  Statute  of  one 
M.uy  cap.  10  did  not  take  it  away  nor  intend  it,  but  that  a 
conviction  in  this  appeal  was  no  corruption  of  blood  or  forfeit- 
ure in  the  Common  Law1." 

Matters  were  therefore  ready  for  the  trial,  which  was  to  be 
conducted  in  accordance  with  the  Civil  Law.  On  the  28th 
1631,  the  trial  began  in  the  Painted  Chamber.  At  the 
upper  end  a  bench  was  erected  four  feet  high  for  the  Constable, 
Marshal,  and  Lords  Assistant.  Under  them  at  a  square  table 
sat  the  heralds,  Serjeants  and  officers  of  the  court.  Under 
the  upper  bench  sat  Dr  Dethick  the  Registrar,  opposite  him 
the  King's  advocate,  Dr  Duck.  Behind  them  at  the  bar 
were  the  pews  containing  the  Appellant  and  Defendant.  At 
8  A.M.  the  Earl  Marshal,  Lord  Arundel  and  Surrey,  came 
into  court  ushered  by  nine  heralds  and  their  Serjeants  at 
arms,  carrying  his  Marshal's  truncheon  of  gold  tipped  with 
black,  and  ordered  room  to  be  made  for  the  Lord  High  Con- 
stable, the  Earl  of  Lindsay,  who  followed  with  the  other 
commissioners,"  the  Earl  of  Pembroke  and  Montgomery, .  Earl 
Chamberlain  of  the  King's  household,  Edward,  Earl  of 
Dorset,  Lord  Chamberlain  of  the  Queen's  household,  James, 
Karl  of  Carlisle,  Edward,  Earl  of  Mulgrave,  William,  Earl  of 
Morton,  William,  Earl  of  Stratherne,  Edward,  Viscount  of 
Wimbledon,  Thomas,  Visc«»unt  Wentworth,  Henry,  Viscount 
Faulkland,  and  Sir  Henry  Martin,  Judge  of  the  High  Court  of 
Admiralty  :  then  came  the  Counsel.  The  first  thing  done  was 
f..r  Sir  William  Seager  the  King  at  Arms  to  present  to  the 
Lord  Constable  of  England  the  letters  patent  appointing  him 
Constable.  The  Karl  of  Lindsay  rose,  took  off  his  hat,  received 
them  from  the  Kim:  at  Arms,  handed  them  to  the  Registrar, 
Dr  Dethick,  who  read  them  as  follows. 

"Carolus  dei  gratia  Anglise  Scotise  Francise  et  HibernieB  rex 
fidei  defensor  »tc.  predilecto  et  perquain  ndeli  consanguineo  et  ; 
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consiliario  nostro  Roberto  Cornit'  Lindsey  summo  cammerario 
Anglise  salutem.  Cum  officium  constabularius  Anglise  vacans 
existat  ac  Donaldus  Mackay  Domiims  Rea  nuncupatus  in  regno 
nostro  Scotise  oriundus  quendam  Davidem  Ramsay  armiger  in 
eodem  Regno  nostro  ortum  de  quibusdam  contemptis  et  prodi- 
tionibus  contra  nos  in  partibus  transmarinis  actis  et  perpetratis 
in  curia  militari  appellare  intendit  et  nobis  supplicavit  sibi 
justitiam  super  appellatione  predicta  exhiberi.  Nos  in  hac  parte 
fieri  volentes  quod  justum  est  ac  de  fidelitate  et  provida  circum- 
spectione  vestra  plenius  confidentes  vobis.  concessimus  officium 
constabularius  Anglise  (hac  vice)  ad  appellationem  predictam 
Donaldi  in  hac  parte  una  cum  prsedilecto  et  per  quam  fideli 
consanguineo  ac  consiliario  nostro  Thorn  a'  comite'  Arrundel  et 
SUIT'  Mareschal  nostro  Anglise  audiend'  etc.  sive  debiti  termi- 
nand'  et  omnia  quae  ad  officium  constabularii  pertinent  in  causa 
et  negotio  proedictis  faciend'  et  exercend'  secundum  legem  et 
consuetndinem  armorum  et  curise  militaris  Angliae  vobis  ut 
praedictum  est  authoritatem  damus  et  committimus  tenore  pre- 
sentium  et  ideo  vobis  mandamus  quod  circa  premissa  una  cum 
prsefato  marescallo  intendentes  sitis  in  forma  prsedicta  damus 
autem  ducibus  marchionibus  comitibus  vicecomitibus  baronibus 
justiciariis  ballivis  prepositis  et  ministris  et  aliis  fidelibus  iiostris 
universis  et  singulis  tam  infra  libertatem  quam  extra  tenore 
presentium  in  mandatis  quod  vobis  in  premissis  faciend'  et 
explend'  intendentes  sint  et  consulentes  respondentes  et  auxili- 
antes  quoties  et  prout  per  vos  fuerint  super  hoc  premoniti  ex 
parte  nostra.  In  cujus  rei  testimonium  has  literas  nostras  fieri 
fecimus  patentes.  Teste  me  ipso  apud  Westm.'  vicesimo  quarto 
die  Novemb.  anno  regni  nostri  septimo  Per  ipsum  regem." 

Upon  the  commission  being  read  the  king  of  the  heralds 
delivered  to  the  Constable  his  silver  verge  or  staff,  half  a  yard 
long,  headed  with  a  crown  of  gold.  The  Earl  Marshal  then 
gave  a  key  to  the  herald  and  directed  him  to  bring  in  the 
appellant,  Lord  Ramsay.  He  was  brought  into  court,  ap- 
parelled in  black  velvet  trimmed  with  silver  buttons,  his 
sword  in  a  silver  embroidered  belt,  his  order  of  a  Scotch  baronet 
about  his  neck;  with  a  reverence  he  entered  his  pew :  he 
was  accompanied  by  his  four  sureties,  and  his  counsel  Dr  Reeve. 
Another  herald  brought  in  the  Defendant,  dressed  in  scarlet, 
overlaced  with  silver,  lined  with  sky-coloured  plush ;  he  was 
unarmed,  and  had  only  two  sureties.  Proclamation  was  made 
for  silence,  and  the  Earl  Marshal  thus  addressed  the  court. 

"As  to  the  nature  of  the  Court  of  Chivalry  and  the  manner 
of  proceeding  therein  according  to  the  law  and  custom  of  arms, 
shewing  that  it  was  as  legal  and  agreeable  to  right  and  justice 
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as    any  judicial    process   in    «ny    other    court    of    thi*    realm, 

illy  when  tin-  nature  of  the  cause  required  it.      And  that 

in  these  later  ages  this  kind  of  trial  hath  not  been  frequently 

used,  hut  that  was  to  be  attributed  to  the  pious  and  peaceable 

Minent  of  the  state  of  our  most  happy  and  prudent  King 
and  his  nio-t  illustrious  predecessors,  Kings  and  Queens  of 
England,  and  the  obedience  and  fidelity  of  the  people  of  Eng- 
land, both  which  are  to  be  ascribed  to  the  favour  of  Almighty 

rontVrring  this  blessing  upon  our  nation  above  all  the 
nations  round  about,  us.  That  it  was  an  error  in  many  to 
apprehend  that  as  soon  as  an  appeal  is  brought  into  this  court 
it  wraa  pn-sently  to  be  decided  by  duel,  for  duelling  was  the 
ultimate  trial  in  defect  of  all  others,  and  even  then  it  was  in 
the  arbitrament  of  the  court  whether  the  duel  shall  be  granted 
or  denied.  That  in  this  case  he  hoped  the  duel  would  be  pre- 

l  by  the  court  descovering  the  truth." 

Anhnr  Duck,  doctor  of  the  civil  law,  the  King's  advocate, 
then  made  a  speech  concerning  the  antiquity,  jurisdiction,  and 

•itv  of  the  Court  of  Chivalry,  held  by  the   Lord  High 

able  with  the  Earl  Marshal,  especially  in  cases  in  treason, 
where  the  truth  can  no  otherwise  be  discovered.  He  cited 
various  cases  of  Mich  trials,  such  as  the  Dukes  of  Hereford  and 
Norfolk,  i:iy  and  Scrope's  case,  at  Bordeaux. 

Then  Rea  and  Ramsay  were  called  into  the  inner  court, 
the  one  stood  on  the  right,  and  the  other  on  the  left,  of 
the  Lord  Constable  and  Earl  Marshal.  The  Earl  Marshal 
handed  the  Appellant  the  petition  he  had  presented  to  the 
Kin-,',  which  was  then  read  as  follows. 

"To  the  King's  most  excellent  Majesty,  the  humble  petition 
of  Donald,  Lord  Rea.  Most  humbly  sheweth  that  whereas  he, 
having  heard  sundry  speeches  fall  from  Mr  David  Ramsay, 
importing  plots  and  practices  against  your  royal  crown  and 
realms,  did  according  to  his  duty  and  allegiance  reveal  the 
same  to  your  Majesty,  the  truth  whereof  he  is  ready  to  main- 
tain with  the  hazard  of  his  life  and  dearest  blood  if  he  be 
thereunto  required.  Now  so  it  is  (may  it  please  your  B 

fy)  that  your  petitioner  being  informed  by  his  counsel 
that  these  trials  by  duel  or  single  combat  are  nlfimmn  reme- 
«//»////.  and  that  a  man  may  not  appeal  to  this  kind  of  divine 
jud^'iii'-nt  bur  where  all  po>sihility  of  discovery  by  ordinary 
trials  fail  and  cannot  he  had,  and  whereas  your  suppliant  at 
such  time  a>  h"  dis.-lo^-d  all  the  practices  which  he  heard  from 
the  said  K  unsay  and  did  withall  discover  what  he  heard  like- 
•>om  K..l.ert  Meldrum,  against  whom  one  Captain  James 
Borthwick  hath  been  examined,  and  the  examination  of  Mel- 
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drum  taken  thereupon.  And  your  suppliant  conceiving  that  if 
Meldrum  be  guilty  the  said  Mr  Ramsay  cannot  be  innocent, 
your  suppliant,  therefore,  not  out  of  any  inclination  to  decline 
the  combat  (as  God  that  knoweth  his  heart  can  witness  with 
him),  but  only  out  of  his  sincere  desire  to  have  the  truth  dis- 
covered in  a  case  so  highly  concerning  your  Majesty's  safety, 
honour,  and  government,  most  humbly  prayeth  that  you  would 
be  graciously  pleased  that  Meldrum  may  be  first  proceeded 
against  according  to  law,  and  if  upon  his  tryal  the  conspiricy 
affirmed  by  your  petitioner  do  not  fully  appear,  he  shall  then, 
with  all  alacrity  (as  in  a  case  which  otherwise  cannot  be  cleared^, 
justify  his  assertions  to  be  most  true  either  as  a  defendant 
against  the  said  Ramsay  who  demanded  the  combat  of  him 
before  your  Majesty,  or  as  a  challenger  if  the  Court  of  Chivalry 
shall  so  award,  arid  shall  be  bound  in  all  duty  ever  to  pray  for 
your  Majesty's  long  life  and  happy  reign." 

On  the  Petition  being  read  Rea  was  informed  that  the  case 
against  Meldrum  differed  from  the  case  against  Kea,  and  that 
the  court  would  go  on  with  Rea's  case  first :  and  the  Lord  High 
Constable  then  ordered  the  appeal  to  be  read  as  followeth. 

"In  the  name  of  God,  Amen.  Before  you,  most  illus- 
trious and  right  honourable  lords  Robert,  Earl  of  Lindsay, 
Constable  of  England,  and  Thomas,  Earl  of  Arundel,  and 
Surrey,  Marshall  of  England,  and  your  Lieutenants  in  this 
Court-marshall,  I,  Donald  Lord  Rea,  do  accuse  and  challenge 
thee  David  Ramsay  in  the  month  of  May  or  of  June,  in  the 
year  of  our  Lord  1630,  and  in  the  sixth  year  of  the  reign  of  our 
Lord  Charles,  by  the  grace  of  God  King  of  England,  Scotland, 
France,  and  Ireland,  being  then  alone  in  my  ship  within  or 
near  the  port  of  Elsinore  in  the  kingdom  of  Swedeland,  in 
the  upper  part  or  deck  of  the  said  ship,  when  thou  hadst  this 
discourse  or  the  like,  and  spakest  these  or  the  like  words  to  me 
in  English,  viz.  'You  told  me  many  abuses  in  the  court  of 
England,  and  that  there  was  nothing  to  be  looked  for  but 
desolation  and  change  of  religion,  and  therefore  you  had  retired 
yourself  thence  since  no  honest  man  could  live  there,'  and  with 
many  such  discourses  you  laboured  to  possess  me  :  to  which 
my  answer  was:  'The  Lord  mend  those  evils  and  no  remedy 
but  patience.'  'By  God,  Donald,'  said  you  (I  will  use  your 
own  phrase)  '  we  must  help  God  to  amend  it.'  You  told  me 
you  had  brought  as  much  gold  with  you  as  would  maintain 
you  at  the  rate  of  £6  a  day  for  three  years,  and  you  assured 
me  before  that  time  would  expire,  God  would  raise  up  -some 
men  to  defend  his  Church  and  liberate  honest  men  from 
slavery.  I  desired  if  you  could  tell  if  the  Marquis  of 


Charles  I. 


457 


Hamilton  would  com.-  over.  You  said  ho  would  the  morrow 
or  next  day.  After  I  asked  what  content  my  Lord  Marquis 
had  at  home,  you  said  none.  I  asked  you  what  religion  my 
l...rd  .Man [uis  was,  you  said,  a  good  protestant,  and  befor 
Joni:  he  won  Id  let  the  world  see  his  design  was  for  the  defence 
of  his  religion  and  the  glory  of  God  :  and  that  he  should  have 
nn  army  so  well  provided  with  l>rave  men  and  all  warlike  pro- 
vision, that  he  should  not  need  to  be  afraid  with  whom  he 
encountered.  I  asked  you  what  advantage  was  it  to  us  to 
make  a  free  passage  for  the  gospel  in  Germany  if  we  lost  it  at 
homo]  You  said  there  were  many  honest  men  in  our  land, 
speaking  of  Scotland;  adding  if  we  had  once  an  army  over 
there  what  would  you  think  if  we  should  take  a  start  to  settle 
them  also,  for  ere  it  be  long  you  will  hear  our  country  will 
go  together  by  the  ears.  So,  closing  that  night's  discourse,  you 
it  last,  Some  such  thing  perhaps  is  intended,  but  I  will 
not  tell  you  more  for  my  master's  secrets  are  dear  to  me.  The 
third  night  after  in  an  island  you  told  me  that  Alex.  Hamilton 
and  Sir  James  Hamilton  were  to  go  for  England,  and  you  for 
Holland,  and  in  the  mean  while  pretended  yourself  willing  to 
do  me  service  in  England.  I  told  you  I  had  a  promise  of  the 
reversion  of  Orkney  from  the  King  my  master :  if  the  Marquis 
would  mediate  with  his  majesty  for  it,  he  would  do  me  a  great 
kindness,  and  I  said  it  were  good  for  my  lord  to  have  a  friend 
in  that  place  for  his  ends.  You  moreover  asked  me  if  there 
were  good  harbours  in  Orkney,  or  in  my  land  or  any  part 
that  might  be  fortified.  I  said,  yes.  You  said,  by  God  it  was 
to  be  thought  upon ;  and  you  desired  leave  to  think  upon  it 
that  night ;  and  on  the  morrow  you  and  Alexander  Hamilton 
did  desire  me  to  write  a  general  letter  to  the  Marquis  with 
trust  to  the  bearer  Alex.  Hamilton,  concerning  Orkney,  lest 
letters  should  miscarry,  with  great  assurance  of  true  friendship 
from  your  master  if  I  would  continue  constant  in  resolution, 
and  so  I  gave  you  my  letter. 

"  Afterwards  in  March  last  past  you  came  to  me  from  the 
;••  in  the  Low  countries  to  Amsterdam  where  you  stayed 
with  me  riuht  days  and  delivered  me  a  letter  from  the  Marquis 
only  of  compliment  and  thanks  and  you  told  me  all  went  right 
with  the  Marquis  that  he  had  gotton  f rom  his  Majesty  £10,000 
inland  and  the  wine  customs  in  Scotland  for  16  years 
which  the  Marquis  would  sell,  and  all  things  went  on  without 
any  demur  or  obstacle,  and  the  only  stay  was  for  want  of  arms 
ammunition  and  espfcia.ly  powder,  and  desired  me  to  put  in 
hand  with  the  Swedish  Ambassador,  which  I  did,  and  you  told 
me  that  the  Marquis  had  writ  to  you  that  if  the  anus  and 
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other  provisions  were  obtained  they  should  be  sent  to  England, 
and  not  to  Scotland,  at  which  you  did  marvel  because  his  lord- 
ship had  changed  his  resolution  being  all  the  other  provisions 
were  sent  to  Scotland.  Also  you  told  me  that  my  lord  had 
sent  over  a  man  to  receive  them  as  I  desired.  I  told  you  the 
letter  which  Mr  Liiidsey  brought  me  desired  the  arms  to  be 
sent  to  England.  You  said  though  the  arms  were  had  yet 
you  would  not  send  them  till  you  had  further  orders  from  the 
Marquis  and  you  desired  me  to  haste  to  you  the  answer  thereof. 
In  the  end  you  told  me  you  had  evil  news  to  tell  me  that  the 
Marquis'  lady  was  brought  to  bed  of  a  child. 

"  Some  few  days  after  in  March  or  April  last  past  at  Delf 
in  the  Low  countries,  I  told  you  that  I  had  a  letter  from  the 
King  of  Sweden  to  the  King  of  Britain  desiring  some  ships  for 
the  Marquis.  You  said,  the  Marquis  and  I  must  beware  of  that 
for  then  they  will  think  we  mean  to  take  their  land  from  them 
with  their  own  ships.  I  asked  you  where  our  forces  should 
meet.  You  answered  me  on  the  sea.  I  asked  you  where  we 
should  land :  you  said  in  some  part  of  your  old  master's  the  King 
of  Denmark's  country.  I  asked  further  what  think  you  if  we 
should  plunder  some  nook  of  his  land  and  thereafter  go  where 
we  please  for  we  think  he  will  be  the  only  man  that  will  be 
most  against  us.  I  answered,  I  am  content  for  it  re^ts  in  him 
more  than  you  all.  I  asked  if  my  lord  was  to  raise  any  men 
in  England :  you  said  one  regiment.  I  asked  you  if  they  would 
be  true  to  us.  You  said  that  there  were  English  that  my  lord 
was  as  much  assured  of  as  of  any  Scots.  I  asked  where  we 
should  make  these  meet,  you  said  at  Harwich  or  Yarmouth.  I 
asked  if  they  were  fortified.  You  said  that  no  parts  of  all 
those  coasts  in  England  or  Scotland  could  hold  us  from  landing. 
I  told  you  that  I  feared  Mr  Meldrum  was  an  evil  secretary. 
You  asked  me  wherein?  I  said  that  Meldrum  had  told  me  many 
things  and  that  I  thought  he  had  told  it  to  others.  You  said 
Mr  Meldrum  knew  nothing  thereof  when  you  came  from 
England  though  he  might  well  suspect  and  that  he  spake  once 
to  you  at  the  time  as  if  all  were  ours  and  that  you  had  great 
patience  to  hold  your  hands  off  him  although  he  was  your 
cousin.  I  told  you  that  I  was  not  a  soldier  of  fortune  but  had 
bread  at  home  and  might  live  without  hazarding  my  life  in  the 
fortunes  of  war  yet  notwithstanding  that  I  would  hazard  my 
life  and  fortune  with  the  Marquis  only  that  I  would  know  the 
business.  You  answered  you  would  tell  me  no  more  of  your 
master's  secrets  but  that  you  would  write  a  letter  with  me  to 
the  Marquis  and  when  I  came  there  the  Marquis  would  infuse 
in  me  that  which  you  would  not.  Withal  you  desired  me  not  to 
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tell  t!i.'  Manpii>  what  In.l  passed  betwixt  vcii  and  mewhercby 

the   Marquis  should    have   all    the  thanks  to  himself  adding  that 

r y  close  and  that  he  would  dis«-«.v.-r  himself  to  them 

that   he  knew  would  ha/.ard  with  him.     That  my  brother  in  law 

i -tli  knew  all  and  that  tin-  Manpiis  trusted  him  much.      I 

asked  you  what  w.is  done  in  my  business  of  Orkney.      Yon  told 

me  nothing  till  my  coming  and  said  it  might  be  I  should  have 

r  ehe-ip   than   to   pay  the  duty  of  it.     And  yon  told  me 

KmJand    had    made    a    prare    with    Spain    very    pr  judicial    to 

Holland  and  that  Spain  and  France  were  both  striving  who 

should  first  drink  up  Kngland  but  you  hoped  we  should  prevent 

them  both.     Besides  you  told  me  the  lack  of  powder  was  the 

-r  let.     As  for  arms  we  might  get  help  thereof  in  every 

and  that  we  had  reasonable  provision   thereof  already 

and  that  my  lord  had  written  to  you  that  he  had  90  pieces  of 

cannon  great  and  small  already  provided.      I  desired  you  to  go 

vson   and  speak  to    the  Sweedish    Ambassador   for  the 

r  and  to  advertise  me  in  the  Brill  of  his  answers  that 

so  I  might  assure  the  Marquis  what  he  might  expect  and  you 

:nl  a  letter  by  one  of  your  own  men  to  the  Brill  to  shew 

me  that  you  were  with  the  Ambassador  and  hoped  to  have 

that  whieh  he  spake  of.     You  asked  my  advice  whether  it  was 

•o  cross  the  seas  once  or  to  go  on  bravely.     I  answered 

delays  were  not  good,  which  you  did  condescend  unto,  and  you 

words  and  speeches  to  that  effect.     But  if  thou  the  said 

Ramsfv   shall    deny  the   premises  or  say  thou  hadst  not  the 

same  discourse  or  to  the  same  effect  with  me  at  the  aforesaid 

times   and  places  I  the  aforesaid   Donald  Lord  Rea  say  and 

affirm  that  thou  David   Ramsey  art  a  false  traitor  and  liest 

falsely.      And  in  ease  the  premises  cannot  otherwise  be  found 

out  by  the  sentence  of  this  court  proffer  myself  ready  by  the 

help  of  ( I..,!  to  prove  and  justify  this  my  accusation  and  appeal 

by  my  bodv  upon  thy  body  according  to  the  law  and  customs  of 

weapons  in  a  Duel  to  be  performed  in  the  presence  of  our  Lord 

the  King." 

As  soon  as  the  appeal  was  read,  Loixl  Rea  as  challenger 

threw  his  glo\-»>  of  a  red  or  brown  colour  on  the  floor  of  the 

court   M  a  \-\\vn  or  pledge  in   presence  of  the  aforesaid  Lord 

il.le  and  I.ord  Marshal,  in  confirmation  of  all  contained 

in  the  r.ill  and  challenge. 

The  defendant  David  Ramsay  answered  in  his  own  person 
and  s.id,  "That  the  said  P.ill  and  Appeal  was  and  is  false  and 
that  the  said  Donald  Lord  Rea  the  apjM'lant  and  challenger  did 
lie  falsely  and  that  he  was  ready  to  justii'y  and  prove  this  in  a 
Duel  according  to  the  laws  and  customs  of  arms  and  of  this 
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court  by  his  body  upon  the  body  of  the  said  Donald  Lord  Rea 
as  it  should  seem  good  to  the  court. 

"And  thereupon  in  conformation  and  justification  of  the  pre- 
mises he  threw  his  glove  of  a  white  colour  on  the  floor  of  the 
court  for  his  pawn  or  pledge  in  the  presence  of  the  Lord  Con- 
stable and  Earl  Marshal  aforesaid  protesting  that  he  would  gar 
him  die  for  it  if  he  had  fixed  a  place  for  that  purpose."  Lord 
Rea  smilingly  replied,  "Ramsay,  we  wont  contend  here,  answer 
my  Bill." 

Richard  St  George,  otherwise  Clarence,  King  of  Arms,  then 
took  up  the  gloves  and  delivered  them  into  the  hands  of  the 
lord  constable  with  due  reverence,  and  the  said  lord  constable 
together  with  the  Earl  Marshal  committed  them  to  the  custody 
of  the  Registrar  of  the  court.  The  Lord  Marshal  then  arrested 
both  Lord  Rea  the  challenger,  and  David  Ramsay  the  Defen- 
dant ;  thereupon  Lord  Rea  produced  Sir  Robert  Gordon,  Sir 
Pierce  Crosby,  Sir  Walter  Crosby  and  Sir  William  Forbes, 
knight  and  Baronet,  and  William  Francis,  Esquire,  as  his  sure- 
ties, who  bound  themselves  all  and  every  of  them  et  divisim  et 
conjunctim  to  our  Lord  the  King  for  the  said  Lord  Rea  body  for 
body,  that  the  said  Lord  Rea  should  duly  prosecute  the  afore- 
said Challenge  to  the  final  and  last  determination  of  the  same, 
and  that  in  the  mean  time  the  said  Lord  Rea  should  keep  the 
peace  of  our  Lord  the  King  against  all  and  every  of  his  lieges, 
and  especially  against  the  aforesaid  David  Ramsay,  Esquire. 

And  the  said  David  Ramsay  produced  for  his  sureties 
James  Earl  of  Abercorne  and  Robert  Earl  of  Roxborough. 
The  Earl  Marshal  thereupon  released  Lord  Rea  the  challenger 
and  David  Ramsay  the  defendant  from  their  arrest,  and  at 
their  request  delivered  their  bonds  and  sureti ships  to  be  can- 
celled. After  this  Lord  Rea's  petition  to  the  King  for  divers 
noblemen  and  others  whose  names  he  mentioned  in  the  schedule 
annexed  to  it  to  be  of  his  counsel  in  this  cause  was  read  to  the 
Court  as  follows. 

"To  the  king's  most  excellent  Majesty  the  humble  Petition 
of  Donald  Lord  Rea.  Humbly  beseeching  your  royal  Majesty  in 
j  this  cause  of  appeal  against  David  Ramsey  in  the  Court  of 
Chivalry  to  grant  unto  the  said  petitioner  that  he  may  have 
the  parties  whose  names  are  in  the  schedule  hereunto  annexed 
to  be  of  his  counsel  in  the  said  court.  And  he  shall  daily 
pray  for  your  majesty's  long  life  and  happy  reign  over  us,  viz. : 

"George,  Eaii  of  Lynez,  Lord  Gordon,  Miles,  Viscount  Mayo, 
Theobald  Barron  of  Brillis,  Maurice  Roch,  son  and  Heir  of  the 
Viscount,  Fermoy  Donnough  Mac  Charty,  son  and  heir  of  the 
Viscount  Muskery,  Sir  Robert  Gordon,  Sir  Pierce  Crosby,  Sir 


Claries  I. 


461 


Walter  Crosby,  Sir  William  Forbes,  Donnough  O'Connor  Sligo, 
|.  of  III^  M  ij'Nty's  body,  William  Innis,  Esq. 
1  >r  i:i\ .-.  1  >r  1  >iu-k,  Mr  Selden  and  Mr  Littleton  of  the  Inner 
Tern] 

Tim  Lord  Marshal  then  replied  that  his  Majesty  had  issued 
the  following  order  on  the  matter: 

"  It  is  his  Majesty's  pleasure  that  only  these  should  serve 
hoth  fur  his  friends  to  advise  him  and  his  counsel  to  plead  for 
him." 

Ramsay  then  offered  some  reasons  to  show  that  the  charge 
•:ipos>il>le,  the  slender  number  of  men  from  England,  only 
6000  raw  soldiers,  against  three  kingdoms,  who  would  be  dissi- 
pated by  the  first  proclamation.  The  Marquis  was  neither  so 
or  so  wicked  that  he  should  endeavour  to  surprise  the 
Kim;.  What  chance  had  he  of  success  against  the  King's 
children  and  kindred,  and  therefore  it  was  clear  that  Lord  Rea 
was  a  barbarous  villain  and  a  liar,  and  he  would  gar  him  die 
for  it  or  lose  his  dearest  heart's  blood. 

The  Earl  Marshal  here  interrupted  Ramsay,  and  told  him 
that  he  must  not  stand  upon  conjecture,  but  must  answer  the 
Bill  according  to  Law,  and  that  he  had  better  take  counsel 
upon  it. 

Itamsay  then  admitted  the  particular  circumstances  Rea 
nllf^'d,  and  that  the  conversation  took  place  to  the  effect 
1.  but  declared  that  no  harm  was  intended  or  uttered,  and 
he  asked  for  time  to  prepare  his  defence. 

Tins  the  Court  agreed  to  give,  and  accordingly  adjourned 
until  the  5th  December,  when  Ramsay  was  to  answer  upon  oath 
t!i»'  matter  alleged  against  him. 

On  the  Court  meeting  on  that  day  Ramsay  handed  in  his 
•••„  which  was  read. 

*•  In  the  name  of  God  Amen.  In  the  presence  of  you  most 
illustrious  and  right  honourable  Robert  Earl  of  Lindsey  con- 
st able,  of  England  and  Thomas  Earl  of  Arundel  and  Surrey 
iall  of  England  and  your  deputies  in  your  Court  Marshall 
I.  I>a\id  Uamsuy  Esq.  Defendant  say  and  affirm  that  all  and 
every  the  things  contained  in  the  said  pretended  appeal  and 
Accusation  were  and  are  false,  and  suggested  and  proposed 
against  me  maliciously  and  against  truth;  Excepting  what 
follows  at  th«-  time  and  place  underwritten,  I  had  the  under- 
n  Discourse  with  thee  Donald  Lord  Rea  or  to  the  effect 
and  no  other  (viz.) 

"I  David  Ramsay  being  with  thee  Donald  Lord  Rea  in  the 
month  of  May  or  June  as  it  is  in  the  said  bill  mentioned  being 
in  or  near  the  port  tl^re  mentioned  thou  desirest  that  I  would 
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tell  thee  if  the  Marquis  of  Hamilton  would  come  over,  and  I 
answered  he  would,  and  you  asking  what  religion  the  Lord 
Marquis  was  I  said  a  good  Protestant  and  before  it  be  long 
he  would  let  the  world  see  his  design  was  for  the  defence  of  his 
religion  and  the  glory  of  God.  And  then  asking  me  whether 
he  would  come  over  with  an  army  I  said  yes  with  an  army 
of  brave  men  and  all  warlike  provision  that  he  cared  not  with 
whom  he  encountred.  Which  passages  upon  often  and  better 
recollecting  of  my  memory  and  thoughts  than  heretobefore  I 
do  now  remember.  And  you  the  said  Donald  Lord  Rea  having 
then  under  your  command  two  regiments  of  soldiers  in  ser- 
vice of  the  king  of  Swedland  and  then  and  there  of  thine  own 
accord  saying  to  me  thou  wouldst  get  leave  of  the  said  king 
to  join  your  said  two  regiments  with  the  said  lord  marquis 
his  forces  and  serve  the  said  King  in  the  wars  under  the  lord 
marquis.  I  kindly  accepted  that  notion  of  yours  and  desired 
to  confirm  it  in  you  and  I  told  you  that  Alex.  Hamilton  and 
Sir  James  Hamilton  were  to  go  for  England,  and  you  told  me 
you  had  a  promise  of  the  reversion  of  Orkney  from  the  king 
your  master  if  the  marquis  would  mediate  with  your  master 
for  it,  and  I  said  Alex.  Hamilton  did  desire  you  to  write  a 
general  letter  to  the  marquis  with  trust  to  the  bearer  Alex. 
Hamilton  concerning  Orkney  and  assured  you  of  the  said 
marquis  his  friendship  if  you  would  continue  constant  in  your 
resolution  in  joining  your  regiments  with  the  lord  marquis 
when  he  should  come  over  and  you  gave  a  letter  accordingly. 
Afterwards  in  March  last  I  being  then  at  Hague  in  employ- 
ment in  providing  furniture  for  the  said  marquis  his  companies 
which  were  to  go  over  into  the  king  of  Sweedland's  service 
came  to  you  from  the  Hague  to  Amsterdam  being  earnestly 
invited  thereunto  by  letters  from  you  where  I  staied  with  you 
eight  days  and  delivered  you  a  letter  from  the  marquis  only  of 
compliment  and  thanks  for  your  offer  to  join  your  regiments 
under  the  marquis  his  command.  And  I  told  you  all  went 
right  with  the  marquis  and  that  I  heard  he  had  gotten  from 
his  majesty  £10,000  in  England  and  the  Wine  Customs 
in  Scotland  for  16  years  which  he  would  sell;  and  all  things 
for  his  coming  over  with  his  forces  went  on  without  any 
demur  or  obstacle  and  the  only  stay  was  for  want  of  arms  and 
ammunition  especially  powder  and  desired  you  to  put  in  hand 
for  that  with  the  Sweedish  Ambassador  which  you  did  after 
the  premises.  And  in  March  or  April  last  in  Delf  in  the  Low 
Countries  you  told  me  you  had  a  letter  from  the  king  of 
Sweeden  to  the  king  of  Britain  to  desire  some  ships  for  the 
marquis.  And  you  said  further  that  the  king  of  Sweden  said 


I. 


1  no  ships  to  spare  ot*  his  own  but  he  would  write  to  our 
kinu'  t''>r  Borne  tor  him.  and  tli.-it  h<-  tin-  said  king  of  Sweden  would 
allow  40,000  rix  dollars  for  the  entertainment  of  the  said  ships 
to  !•••  always  in  n  :i<lin«  >s  uj>on  the  motions  of  his  army.  You 
also  a*krd  me  if  my  lord  marquis  was  to  raise  any  men  in 
England.  I  answered  I  heard  he  was  to  raise  three  regiments 
in  I. upland  and  three  in  Scotland.  You  asked  me  where 
these  forces  should  meet.  I  answered  on  the  sea.  You  asked 
where  they  should  land.  I  answered  I  was  doubtful  where 
because  the  rendezvouz  was  to  be  appointed  by  the  King  of 
!i-n.  You  said  further  that  you  were  not  a  soldier  of 
fi»rt HIM',  that  you  had  bread  at  home  and  might  live  without 
Bazarding  yourself  in  the  fortune  of  war  yet  that  you  would 
<1  your  life  and  fortune  with  the  marquis.  I  answered 
I  kii'>w  no  more  ot  the  marquis  his  designs  than  I  had  then 
told  you,  but  that  T  would  write  to  the  marquis  to  commend 
to  him  your  forward  affection  to  his  service  or  to  that  purpose. 
1  t«ld  you  that  since  my  being  in  Holland  I  did  perceive 
the  Hollanders  did  conceive  that  England  had  made  a  peace 
with  Spain  very  prejudicial  to  Holland  and  that  divers  of  them 
had  said  so  in  my  hearing  which  passages  concerning  the 
said  peace  upon  often  and  better  recollection  of  my  memory 
and  thoughts  than  heretofore  I  do  now  remember.  And  I  also 
told  you  that  the  lack  of  powder  was  the  greatest  stay  of  the 
marquis  his  coming  over  and  you  desired  me  to  speak  myself  to 
A  rrdUh  Ambassador  for  the  powder  and  to  advertise  you 
of  his  answer  that  you  might  assure  the  said  lord  marquis 
what  he  might  expect,  and  I  did  send  one  of  my  men  to  the 
lirill,  called  John  Thompson,  to  shew  you  I  was  with  the 
ambassador  and  hoped  to  have  what  we  spoke  of. 

"But  whereas  thou  the  said  Donald  Lord  Rea  in  thy  said 
pretended  Accusation  of  Appeal  dost  Affirm  that  I  said  other 
words  to  thee  than  such  as  are  here  set  down  in  this  my  defence. 
I  the  aforesaid  David  Ramsay  say  and  affirm  that  thou  liest 
falsely  and  art  a  false  calumniator  and  oughtest  to  be  punished 
with  the  punishment  of  a  false  traitor  and  I  offer  myself 
ready  to  prove  and  justify  by  the  help  of  God  this  my  defence 
and  exception  by  my  body  upon  thy  body  according  to  the 
laws  and  the  custom  or  arms  in  a  duel  to  be  performed  in  the 
presence  of  our  lord  the  king,  and  I  humbly  and  instantly 
d'->iiv  that  a  day  and  place  may  be  assigned  for  the  said 

duel." 

llamsay's  petition  asking  for  counsel  to  be  assigned  him  was 
then  read.  The  name  mentioned  in  the  schedule  was  Dr 
Eden.  This  was  agreed  to,  and  Eden  then  addressed  the  Court 
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He  stated  that  in  his  opinion  "  Ramsay  could  legally  decline  to 
fight,  and  instead  reply  to  the  appellant's  Bill,  for  1st  from 
the  words  of  the  Bill.  No  man  can  be  charged  as  a  traitor  by 
one  guilty  in  his  own  particular  and  was  not  bound  to  be 
defendant  or  to  answer  such  a  Bill.  2nd  The  uncertainty  and 
doubtfulness  of  the  words  in  the  charge,  so  that  until  the 
Court  hold  the  words  to  be  treasonable  the  defendant  is  not 
bound  to  answer.  3rd  The  appellant  refers  the  combat  to  the 
last,  if  he  cannot  prove  the  charge  by  any  other  way,  then  he 
offers  to  make  it  good  by  his  body.  So  until  then  the  defendant 
could  forbear  his  answer  and  decline  the  combat.  But  now, 
my  Lord,"  said  Eden,  "I  humbly  shall  acquaint  you  with  the 
defendant's  answer  to  me  in  private  which  was  that  though  in 
Law  he  might,  yet  in  honour  and  innocency  he  would  not 
decline  the  combat,  so  beiug  his  own  counsel  his  advocate  has 
less  to  say  for  him." 

The  witnesses  in  this  case  were  then  commanded  to  make 
their  personal  appearance  in  the  Court  and  were  there  ex- 
amined, and  divers  letters  written  as  well  by  the  Marquis 
Hamilton  as  from  Ramsay  to  the  Lord  Rea  were  produced. 

Mr  Ramsay  had  been  released  from  his  imprisonment  in 
the  Tower  on  this  charge  upon  Bail  and  his  promise  to  appear 
before  the  Earl  Marshal  of  England  or  such  other  persons  as 
his  Majesty  should  appoint  at  such  time  and  place  as  should 
be  assigned  by  them  upon  three  days'  warning;  in  the  mean 
time  to  keep  the  peace  and  to  confine  himself  to  Richmond, 
having  the  liberty  of  three  miles'  walk  with  this  acknowledg- 
ment, that  in  case  of  absenting  himself  from  such  appearance 
or  breaking  the  peace  he  would  be  accounted  guilty  of  the 
crime  for  which  he  stood  committed,  and  for  the  performance 
for  this  engagement  the  Earls  of  Abercorne  and  Roxborough 
had  entered  into  a  bond  of  £4000  to  the  King. 

Ramsay  now  handed  in  the  following  Protestation. 

"Whereas  in  obedience  to  his  Majestys  commands  and  con- 
formity to  this  honourable  Court  I  have  heretofore  contrary 
to  such  intentions  as  seemed  to  me  most  reasonable  procured 
some  personages  to  stand  engaged  for  my  personal  appearance 
in  this  Court  concerning  this  pretended  cause  and  have  in 
obedience  and  conformity  as  aforesaid  used  the  councel  of  Dr 
Eden  assigned  unto  me  for  that  purpose  by  his  Majesty  as 
defendant  in  the  said  cause  and  whereas  at  my  first  appear- 
ance upon  sight  of  my  Lord  Rea's  bill  I  accepted  the  trial  by 
combat  and  ever  since  avoided  and  waived  all  causes  usually 
proposed  by  defendants  to  avoid  the  combat  which  at  this 
present  I  am  ready  to  entertain  and  whereas  since  from 
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the   premises.  Mini    the  Lord  Ren's   pretences  of  proving  new 

rathe  final  di  vm>  in  this  cause  to  my  great  prejudice  in 
my  other  ot •( -axii.ns  hath  been  from  time  to  time  put  off,  and 
nut li ing  as  I  conceive  under  favour  of  this  honourable  Court 

i  against  me,  either  to  convict  me  of  any  matter  objected 
against  me  or  to  urge  me  by  the  law  of  arms  to  submit  myself 
to  trial  by  combat  if  I  had  a  desire  to  decline  it.  I  do  here 
airain  mu-e.  more  and  that  most  instantly  desire  a  certain  day 
ami  j>lac«-  to  be  assigned  and  decreed  for  the  combat  between 
the  said  Lord  Ken  ami  me,  for  the  trial  of  the  matter  in  issue 
between  us  in  this  honourable  Court;  and  I  do  with  all  humble- 
ness desire  of  this  honourable  Court  that  after  all  these  delays 

« >n  Lord  Rea's  behalf  I  may  now  betake  myself  to  my 
said  first  intentions  and  therefore  I  do  protest  that  as  much  as 
in  me  lietli  I  do  now  disengage  and  do  desire  this  honourable 
Court  forever  after  these  times  to  hold  for  disengaged  those 
honourable  personages  that  are  bound  for  my  personal  appear- 
anee  and  I  do  humbly  desire  to  know  that  his  Majesty's  further 
pleasure  concerning  me  since  I  came  hither  upon  his  Majesty's 
command  by  letters  and  am  here  ready  to  satisfy  my  loyalty 
as  his  faithful  servant  with  the  hazard  of  my  life." 

As  liamsay  desired  to  be  released  from  his  obligation  and 
that  his  sureties  might  be  likewise  released,  he  was  arrested 
and  remanded  to  the  Tower  of  London  and  his  sureties  were 
released  and  their  bonds  were  returned  to  them.  The  Court  then 
adjourned  to  the  next  Friday  for  Lord  Rea  to  put  in  his  repli- 
cation and  ordered  that  both  parties  should  be  allowed  to  have 
crown  lawyers  to  advise  them,  but  that  only  civilians  should 
draw  the  pleadings. 

At  the  next  sitting  the  replication  of  Lord  Rea  was  read 
and  then  Dr  Duck  addressed  the  Court  on  the  King's  behalf, 
]>r  Reeve  on  behalf  of  Lord  Rea  and  Dr  Eden  for  Ramsay; 

witnesses  were  examined  and  more  arguments  addressed 
to  the  Court. 

The  Karl  Marshal  then  gave  judgment  that  the  Lord  Rea 
had  governed  himself  in  the  whole  process  of  the  cause  with 
mueh  prudence  and  moderation  and  wished  that  Ramsay  had 
iiM-'l  the  like  moderation  in  his  defence,  and  he  further  said 
that  now  it  seemed  necessary  to  lay  open  the  whole  series  of  the 
business,  and  so  continuing  his  speech  he  shewed  that  our 

eign  Lord  and  King  as  soon  as  he  had  knowledge  of  the 
crime  objected  did  use  all  diligence  to  find  out  the  truth  and 
called  the  parties  before  him,  and  the  Lord  Rea  constantly 
atlirnied  the  truth  of  these  things  and  offered  to  justify  the 
same  with  all  the  hazard  of  his  blood  and  life,  and  Mr  Ramsay 
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on  the  other  part  with  the  like  constancy  denied  the  accusa- 
tion and  said  he  would  prove  it  false  against  the  Lord  Rea 
by  duel  if  it  seemed  good  unto  his  Majesty  and  that  the  King 
observing  the  confidence  of  the  parties  and  the  defect  of  other 
proofs  and  the  parties'  free  choice  of  duel,  consulted  about 
the  way  of  the  public  duel  by  the  authority  of  this  Court  and 
took  care  to  be  informed  of  the  proceedings  and  customs 
thereof.  That  it  was  certain  that  this  Court  was  the  only 
public  Judicature  to  which  the  cognizance  of  treasons  com- 
mitted beyond  sea  appertained  before  the  time  of  King  Henry 
the  VHIth  and  that  the  statutes  of  the  28th  and  35th  year  of 
that  King1  concerning  another  manner  of  proceeding  therein 
were  not  derogatory  of  the  authority  of  this  Court,  but  only 
superadded  another  way  of  trial.  That  all  private  duels  were 
accounted  and  are  unlawful  but  public  duels  decreed  by  the 
authority  of  this  Court  were  always  granted  to  be  lawful  in 
cases  in  treason  when  for  the  safety  of  the  King  and  state  the 
truth  would  not  otherwise  appear.  That  his  Majesty  therefore 
consented  to  the  requests  of  these  parties  that  they  should  fight 
a  duel  for  the  discovery  of  the  truth  in  this  behalf  and  there- 
fore had  constituted  and  confirmed  this  Court  under  the  great 
seal  of  England.  That  the  Lord  Constable  and  he  the  Earl 
Marshal  according  to  the  King's  letters  patents  together  with 
those  noble  persons  that  were  of  counsel  with  the  Court  had 
heard  with  patience  whatsoever  was  alleged  on  either  side, 
and  that  there  were  three  ways  of  determining  things  of  this 
nature  in  this  Court  used  by  our  ancestors : 

1.  To  absolve  the  accused  which  in  this  case,  the  nature 
quality  and  circumstances  of  the  fact  of  crime  objected  being 
considered,  cannot  be. 

2.  To  condemn  the  accused  when  the  truth  of  the  crime 
objected  evidently  appeareth  by  witness  or   any  other  way, 
which  in  this  case  cannot  be,  nor  seemeth  possible  to  be  when 
out  of  the  accusation  itself  it  appeareth  that  the  words  were 
spoken  secretly  and  not  before  witnesses. 

3.  By  way  of  public  duel  to  the  decreeing  whereof  the 
Lord  Constable  and  himself  with  the  assent  of  those  honour- 
able persons  of  counsel  with  the  Court  did  intend  to  proceed. 

The  Lord  Constable  then  asked  the  parties  whether  they 
had  anything  more  to  speak  or  propound  in  this  cause.  They 
each  said  they  had  nothing  more.  He  then  asked  the  Lord  Rea 
whether  he  would  finally  acquiesce  in  his  bill  of  appeal.  Rea 
replied  he  would  acquiesce.  Ramsay  was  then  asked  whether  he 
would  acquiesce  in  his  answer  to  the  bill  of  appeal.  He  answered 
1  See  ante,  pp.  03,  69. 
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that  ho  would  therein  aojuiosce.  After  this  the  Registrar  read 
in  Court  the  Lord  Rea's  bill  of  appeal  and  Ramsay's  defence  in 
tin-  piv.M-nce  of  the  parties.  Then  Lord  Rea  sealed  his  l.ill 
with  his  seal  of  arms  and  subscribed  his  name  to  it  with  his 
o\vu  hand.  After  the  same  manner  Mr  Ramsay  sealed  and 

•ribed  his  answer. 

Then  the  Lord  Constable,  taking  the  bill  of  appeal  in  his 

hand  and  folding  it  up,  put  it  in  the  glove  which  Lord  Rea  had 

rtli  in  the  Court  for  a  pawn  in  this  behalf,  and  held  the 

bill  and  glove  in  his  right  hand  and  in  his  left  hand  the  answer 

and  ijlovu  or  pawn  of  David  Ramsay,  and  then  joining  the  bill  and 

an>wer  and  gloves  and  folding  them  together,  he  with  the  Earl 

il  adjudged  a  duel  between  the  parties  under  this  form 

•rds. 

"In  the  name  of  God  the  Father  the  Son  and  the  Holy 
Ghost.  The  Holy  and  most  Blessed  Trinity  who  is  one  and 
tli«;  only  God  and  the  Judge  of  Battles,  we  as  his  vicegerents 
under  the  most  excellent  prince  in  Christ  our  Lord  and  King 
by  whom  we  are  deputed  to  this  do  admit  you  the  aforesaid 
Donald  Lord  Rea  the  party  challenging  and  you  the  said 

1  Ramsay  the  defendant  to  a  duel  upon  every  accusation 

i  ned  in  this  bill  and  the  answer  to  the  same,  and  we  assign 
unto  you  the  12th  day  of  the  month  of  April  next  following 
between  sun  and  sun  in  the  fields  called  Tuttle  fields  in  or  near 

minster  in  the  presence  of  our  Lord  the  King  to  do  and 
perform  your  parts  to  your  utmost  power  respectively,  and  we 
will  and  enjoin  you  the  aforesaid  Lord  Rea  the  challenger  to  be 
in  the  aforesaid  fields  and  within  the  lists  there  between  7  and  9 
o'clock  in  the  forenoon  of  the  aforesaid  day  and  we  enjoin  you 
the  aforesaid  David  Ramsay  the  defendant  to  be  in  the  fields  in 
the  aforesaid  lists  between  9  and  1 1  of  the  clock  in  the  forenoon 
of  the  said  day  upon  peril  attending  you  respectively  in  that 
behalf." 

Lord  Rea  asked  leave  of  the  Court  to  speak  and  said  that 

ve.  thanks  to  the  Lord  Constable,  the  Earl  Marshal  and 

the  rest  of  the  Lords  that  they  had  with  so  much  patience  and 

heard  and   examined   this   cause  and  for  the  justice 

then-in  exnxi.-M  .1,  especially  for  the  sentence  already  given.   He 

'••d  before  Almighty  God  and  that  Court  that  he  had 
revealed  nothing  against  David  Ramsay  or  any  other  for  malice 
or  hatred  or  hope  of  reward  either  of  gain  or  honour,  but  only 
out  of  faithfulness  to  our  Lord  the  King  and  for  the  safety  of 
his  tl>uri>hinur  kingdoms,  knowing  that  nothing  is  more  per- 
nicious to  kingdoms  and  commonwealths  than  intestine  wars. 
H <l  1  ;  himself  had  not  revealed  the  premises 
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but  some  other  acquainted  with  the  treason  had  first  discovered 
it,  he  without  all  doubt  had  deserved  the  death  of  a  traitor; 
and  whereas  it  might  be  said  that  he  by  revealing  it  had 
hazarded  his  own  life,  to  this  he  answered  that  he  was  unworthy 
of  all  honour,  yea  of  life  itself  that  was  not  ready  to  lay  down, 
much  more  than  to  hazard  his  own  life  for  the  safety  of  King 
and  kingdom.  And  whereas  he  might  seem  in  the  process  of  this 
cause  to  have  declined  a  duel,  he  desired  to  be  understood  that 
whatsoever  was  done  in  that  behalf  he  did  in  hope  and  expec- 
tation that  the  treason  that  was  communicated  to  many  might 
in  some  way  be  brought  to  light,  for  he  did  neither  distrust  his 
own  cause,  nor  fear  the  person  of  his  adversary,  nor  any  other 
in  so  just  a  cause,  only  in  this  he  grieved  that  an  adversary 
equal  to  him  in  birth,  degree  and  nobility  was  not  offered. 
Arid  whereas  many  wondered  he  would  hazard  his  life  for 
revealing  words  whereof  he  was  doubtful  whether  they  would 
amount  to  treason  or  not,  he  said  he  knew  much  more  concern- 
ing the  treason  than  what  was  contained  in  this  bill  which  by 
the  interposing  of  authority  was  for  just  causes  yet  to  be  sup- 
pressed. As  for  the  duel  now  decreed  he  professed  that  he 
embraced  the  sentence  with  all  cheerfulness  and  desired  no 
further  delay  of  the  combat  than  that  in  the  mean  time  he 
might  provide  himself  with  such  necessaries  for  this  duel  as 
became  his  stock  and  kindred  and  the  combatant  and  champion 
of  so  great  a  King.  That  he  had  no  private  hatred  to  the 
person  of  David  Ramsay  but  was  now  to  encounter  him  being 
by  the  Court  declared  his  public  enemy.  And  so  having  prayed 
to  God  for  his  Majesty's  safety  and  happy  Government  and 
imploring  the  favour  of  the  Court  he  made  an  end  of  speaking. 
The  Court  then  assigned  to  both  parties  a  day  whereon  to 
make  such  preparations  as  they  would  think  fit. 

Lord  Rea  then  desired  that  the  crimes  and  words  by  him 
objected  in  his  bill  against  David  Ramsay  might  be  declared 
treasonable  and  that  Ramsay  was  guilty  of  treason  if  he  uttered 
these  words,  which  the  Court  with  an  unanimous  consent  did 
declare  so  and  adjudge. 

Ramsay  moved  that  a  shorter  time  and  some  day  before 
the  twelfth  of  April  might  be  assigned  for  the  duel,  saying  that 
he  would  soon  compel  the  Lord  Rea  to  confess  the  falsehood  of 
the  crime  objected  if  he  would  meet  him  in  a  place  convenient. 

The  Lord  Marshal  answered  that  the  day  was  determined, 
and  further  intimated  to  both  parties  that  they  were  to  be 
attached  and  kept  in  safe  custody  if  they  gave  not  sufficient 
caution  for  their  appearing  at  the  day  and  place  appointed  and 
in  the  meanwhile  for  keeping  the  peace.  For  the  performance 
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thereof  on  his  part  the  Lord  Rea  produced  sureties,  namely  Sir 

-•Crosby,  Sir  William  Forbes,  Sir  Walter  Crosby,  Knights 

ami  Baronets  and  William  Jones  Esq.  who  bound  themselves  to 

the    Kinij  l""lv  t'i«r  Imily. 

Then  .Mr  Ilumsay,  being  asked  whether  he  would  bring 
fortli  sureties,  answered  that  he  was  ready  in  the  word  and 
honour  of  a  gentleman  to  oblige  himself  to  whatsoever  in  that 
regard  should  be  by  the  Court  enjoined,  but  as  for  sureties  that 
he  had  none  or  at  least  desired  none,  that  it  was  troublesome 
for  him  to  engage  noble  persons  who  had  in  other  respects 
interposed  in  this  behalf.  Whereupon  the  Lord  Rea's  advo- 
cate desired  that  Ramsay  be  committed  to  the  Tower  till  the 
day  appointed  for  the  combat.  Then  Robert  Earl  of  Rox- 
borough  publicly  offered  and  said  that  himself  and  James 
Karl  of  Abercorne  were  ready  to  put  in  caution  for  Ramsay  if 
the  Court  would  admit  them,  and  Walter  Earl  of  Balclough 
made  the  same  offer  and  the  Court  admitted  them  (although 
the  Lord  Rea's  advocate  alleged  many  things  to  the  contrary) 
and  they  became  bound  body  for  body.  Whereupon  Ramsay 
was  released  from  his  imprisonment  in  the  Tower. 

The  Lord  Constable  and  Earl  Marshal  admonished  both 
part  ies  to  keep  in  the  bounds  assigned  them,  to  wit  that  the  Lord 
Rea  should  not  go  westward  beyond  Charing  Cross  nor  Mr 
Ramsay  beyond  Whitechapel  eastward.  These  bounds  they 
lui.u'ht  not  pass  without  the  special  licence  of  the  Court  or 
some  just  and  reasonable  cause. 

The  weapons  which  the  Court  assigned  to  the  combatants 
were  a  spear  and  long  sword,  a  short  sword  and  a  dagger,  each 
of  them  with  a  point 

Lord  Rea  then  presented  these  protestations  to  the  Court. 

First  he  did  humbly  desire  of  the  right  honourable  Judges 
the  Lord  Constable  and  Earl  Marshal  that  his  arms  and 
weapons  might  be  assigned  him  for  to  aid  himself  therewith 
jiiriinst  his  adversary  in  the  day  and  place  to  him  assigned 
and  also  in  any  other  day  and  place  if  any  should  be  assigned 
him,  and  that  he  might  have  no  weapon  of  advantage  and  that 
he  might  be  received  in  the  list  or  field  with  those  arms  as 
shall  be  assigned  him  and  armed  in  what  sort  he  should  please, 
and  that  he  might  have  with  him  all  other  things  needful  and 
accustomed  by  right  to  aid  himself  at  need  against  his  adver- 
sary, although  that  be  not  expressly  written  and  desired  \  that 
his  adversary  should  have  no  other  weapon  nor  of  other  size 
than  those  that  he  the  said  Lord  Rea  should  have,  and  if  the 
said  adversary  should  bring  into  the  list  any  other  weapons  or 
of  any  other  size,  then  the  Court  should  assign  him  that  such 
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weapon  should  be  taken  from  him  and  that  he  be  allowed  no 
other. 

It  seemed  reasonable  to  the  Court  that  he  should  be  received 
into  the  lists  armed  as  is  fit ;  and  as  for  the  weapons,  he  was  to 
have  a  spear  and  long  sword,  a  short  sword  and  a  dagger,  each 
with  a  point  as  above  said,  and  for  the  rest  the  Court  would 
do  reason  according  to  the  customs  and  laws  of  arms. 

Item  the  said  challenger  did  pray  that  his  counsel  might  be 
received  into  the  lists  or  fields  with  him  for  to  counsel  him  what 
should  be  needful,  and  that  he  might  have  a  chirurgeon  with  his 
ointments  and  instruments  to  serve  and  aid  him  when  need 
required,  and  he  did  pray  that  his  counsel  might  remain  with 
him  until  the  words  ' lesser  les  arnies'  were  cried. 

The  Court  willeth  that  he  shall  have  sufficient  counsel, 
a  chirurgeon,  with  his  ointments  and  instruments  within  the 
said  lists  as  appertaineth  until  the  words  'lesser  les  armes'  were 
pronounced. 

Item  he  did  pray  that  he  might  have  within  the  said  lists 
or  fields  a  seat  or  pavilion  or  other  coverture  to  rest  himself, 
that  he  might  have  bread,  wine,  or  other  drinks,  iron-nails,  ham- 
mer, file,  scissors,  bodkin,  needle,  thread,  armourer,  and  tailor, 
with  their  instruments  and  other  necessaries  to  aid  and  serve 
him  in  and  about  his  armour,  and  weapons,  apparel  and  furni- 
ture as  need  required. 

The  Court  willed  that  he  have  a  seat,  and  such  coverture 
as  he  shall  please,  without  fixing  any  thing  in  the  ground,  bread, 
wine,  and  other  necessaries  in  such  cases  requisite  till  the  words 
1 lesser  les  armes'  were  pronounced. 

Item  he  did  pray  that  he  might  have  liberty  to  make  trial 
with  his  arms  and  weapons  within  the  field,  to  put  them  off 
and  to  put  them  on  and  change  them  at  his  pleasure,  to  nail, 
fasten,  or  loose  his  arms  and  apparel  and  other  things  needful; 
to  eat  and  drink  and  to  do  all  other  his  necessities. 

The  Court  granted  until  the  words  'lesser  les  armes'  were 
pronounced. 

Item  he  did  pray  that  after  he  did  once  come  into  the  field 
and  lists  that  his  adversary  should  not  be  permitted  to  make 
him  stay  and  attend  too  long  under  pain  of  being  convict.  To 
this  the  Court  returned  answer,  The  Court  will  do  you  reason. 

Item  he  did  pray  that  if  it  should  happen  either  by  the 
delay  of  his  adversary  or  any  other  impediment  that  he  should 
not  be  able  to  prove  his  intent  upon  his  adversary  in  the  day 
assigned  him  between  sun  and  sun,  that  then  he  might  have 
further  time  and  day  allowed  and  assigned  him  for  the  proof 
thereof  on  his  said  adversary. 
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To  this  tin-  Court  answ.-jvd,  The  Court  in  this  case  will  do 
i-  ntlv  hath  l>oeu  used  according  to  the  custom  and  law 

It.in  he  did  pray  that  the  field  and  lists  might  be  well 
and  sat'elv  guarded  for  him  until  the  end  of  the  battle,  and  as 
v»cll  iii  the  ni-ht  as  in  tin-  day  until  that  with  the  aid  of  God 
-u Id  make  good  and  prove  his  intent  upon  his  adversary. 

It  \va>  answered,  the  Court  will  do  herein  as  is  right. 

Item  he  did  humbly  pray  that  if  God  should  so  dispose  as 
that  he  died  in  the  prosecutions  of  this  his  rightful  appeal  in 
this  l.ehalf,  that  then  his  heirs  without  any  impeachment  or 
hindrance  might  take  his  body  and  give  it  Christian  burial 
in  such  place  as  he  shall  appoint  by  his  last  will  and  testament. 

It  was  answered,  this  must  be  at  the  King's  pleasure. 

Item  he  did  pray  that  notwithstanding  that  the  customs  of 
arms  will  that  he  should  bear  into  the  field  certain  things 
-:iry  for  him,  that  these  or  some  of  these  things  may  be 
brought  by  others  in  ease  of  him,  and  that  they  might  be  saved 
and  carried  back  for  him  if  in  case  God  should  please  to  give 
him  the  victory,  as  he  may  of  his  special  goodness  and  mercy. 

Hereupon  this  order  was  made  by  the  Court.  The  Court 
willeth  that  you  do  herein  according  to  the  custom  of  arms 
used  in  like  cases  before  this  time. 

It  mi  he  did  desire  that  the  same  day  that  with  God's  help 
he  did  intend  to  prove  his  intent  upon  his  adversary  he  might 
have  all  other  things  necessary  for  him  and  accustomed  by 
riu'ht  and  law  of  arms  although  they  were  not  expressed  in 
these  his  protestations. 

To  this  it  was  answered,  The  Court  herein  will  do  that  which 
shall  seem  reasonable  unto  them. 

Item  he  did  pray  that  neither  these  protestations  nor  the 
copy  of  them  might  be  delivered  nor  shewed  to  his  adversary  nor 
to  any  of  his  counsel  or  other  person  whereby  he  the  said  adver- 
sary ini^ht  have  knowledge  thereof,  further  praying  and  desiring 
that  these  protestations  and  demands  might  be  graciously  granted 
unto  him  by  those  honourable  Lords  as  the  right  and  law  of 
arms  did  require. 

It  was  answered  the  Court  would  herein  do  that  which  should 
be  reason. 

It.  ni  IH>  did  pray  that  it  might  be  lawful  for  him  to  go  or 
ride  into  Tattle  tit-Ids  in  or  near  Westminster  at  his  pleasure 
so  often  as  he  should  think  fit  to  view  the  ground  which 
should  1x3  asMirned  to  him  for  the  proving  of  his  intent,  or  for 
such  other  ends  as  should  be  most  for  his  advantage  for  the 
proving  of  his  intent  upon  his  adversary. 
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Ramsay's 
petition. 


To  this  the  Court  answered  it  seemeth  reasonable  unto  the 
Court  that  at  convenient  times  which  should  be  signified  and 
expressed  under  the  hands  of  the  Lord  Constable  and  Earl 
Marshal  it  should  be  lawful  for  him  to  do  as  was  desired. 

Item  he  did  humbly  pray  that  since  by  the  law  and  custom 
of  arms  and  of  the  honourable  Court  the  defendant  is  never  to 
be  allowed  counsel  nor  to  have  any  assistants  nor  to  have  any 
petitions  of  favour  granted,  except  in  due  time  he  shall  have 
desired  or  shall  have  protested  that  he  would  desire  them,  and 
that  in  this  case  as  his  adversary  publicly  hath  protested  against 
the  having  of  counsel  and  all  other  aids  and  assistants  in  this 
Court,  as  by  the  acts  of  the  Court  appeareth,  he  humbly  prayeth 
that  he  might  not  have  any  counsel  nor  aids  or  assistants 
assigned  unto  him  in  this  behalf,  and  that  no  petitions  or  pro- 
testations if  he  shall  make  any  be  granted  unto  him,  and  in  this 
he  humbly  desireth  the  justice  of  this  honourable  Court. 

Answer  was  made  the  Court  would  do  here  upon  conside- 
ration as  to  the  custom  and  law  of  arms  appertained. 

The  dimensions  of  the  weapons  were  as  followeth. 

A  long  sword,  four  foot  and  a  half  in  length,  hilt  and  all,  in 
breadth  two  inches. 

Pikes  fifteen  foot  in  length,  head  and  all. 

Dagger,  nineteen  inches  in  length,  hilt  and  all,  in  breadth 
one  inch. 

The  weapons  were  not  to  exceed  this  proportion  but  the  par- 
ties might  abate  of  this  length  and  breadth  if  they  thought  fit. 

These  protestations  and  petitions  were  accepted  and  regis- 
tered. 

Mr  Ramsay  then  presented  a  petition  to  the  Lord  High 
Constable  and  to  the  Earl  Marshal. 

To  the  right  honourable  the  Lord  High  Constable  and  the 
Lord  Marshal  of  England.  The  humble  petition  of  Mr  David 
Ramsay  gent,  of  his  Majesty's  privy  chamber  in  ordinary. 
Shewing  that  in  regard  there  can  be  no  precedent  shewed  forth 
by  authentical  record,  whereby  the  choice  of  arms  were  ever 
heretobefore  permitted  or  granted  to  the  challenger  or  refused 
to  the  defender,  suitable  to  the  custom  and  law  of  all  Christian 
nations,  as  likewise  in  regard  the  challenger  himself,  as  I  sup- 
pose being  ashamed  of  his  protestations  and  demand  for  defen- 
sive armour,  has  in  good  company  denied  the  same  and  ascribed 
it  to  your  lordships'  imposing,  he  therefore  according  to  the 
law  of  nations  and  customs  of  the  kingdom  doth  hereby  intreat 
that  there  be  no  other  arms  allowed  for  the  trial  than  such  as 
he  has  been  already  suitor  for,  viz.  rapier  and  dagger,  as  being 
in  the  number  of  such  as  your  lordships  were  pleased  to  noini- 
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nate,  which  are  most  common  in  all  gentlemen's  opinions  and 
that  are  carried  by  all  and  every  man  that  is  acquainted  with 
the  in; in; i Cement  of  them.  Lastly  intreating  that  if  there  chanced 
to  be  found  any  want  or  mistake  in  the  formality  of  this,  that 
your  lordships  will  be  pleased  to  pass  over  the  same,  and  attribute 
it  to  the  absence  of  the  lawyer  allowed  by  your  lordships,  having 
no  other  counsel  than  the  justice  and  equity  of  his  demand.  And 
as  in  duty  bound  he  shall  never  be  wanting  either  in  action  or 
speech  to  shew  his  gratitude  for  these  your  lordships'  so  just 
and  noble  favours. 

On  the  10th  April  1632  the  following  answer  was  given. 

The  first  part  concerning  my  Lord  Rea,  the  Lords  having 
called  Sir  William  Balfour  (the  witness  vouched  by  Mr  Ram- 
say) and  heard  him ;  but  he  could  not  prove  what  was  alleged. 

The  second  part  concerning  the  election  of  arms,  the  Lords 
thought  it  was  not  fit  and  to  be  granted,  the  custom  of  this 
Court  being  otherwise  and  other  arms  being  already  assigned 
by  the  Court. 

On  the  10th  of  April  Rea  and  Ramsay  appeared  again 
before  the  Court  sitting  in  the  Council  chamber  at  Whitehall, 
at  which  time  the  Lord  High  Constable  and  the  Earl  Marshal 
signified  to  the  parties  that  it  was  the  King's  pleasure  for  cer- 
tain and  urgent  causes  to  postpone  the  day  of  combat  from  the 
12th  of  April  till  the  17th  of  May,  and  they  postponed  the 
same  accordingly,  and  required  Rea  and  Ramsay  to  appear  in 
Tuttle  fields  upon  the  day  last  assigned  at  the  hours  appointed 
in  the  former  days;  for  the  performance  whereof  both  the 
challenger  and  the  defender  produced  their  several  sureties  and 
the  cautions  and  sureties  for  the  former  day  were  by  the  Court 
remitted. 

The  Lord  Rea  desired  to  know  the  pleasure  of  the  Court 
whether  he  might  use  defensive  arms,  and  in  case  he  might, 
whether  according  to  his  own  discretion  or  as  the  Court  shall 
regulate. 

The  Judges  of  the  Court  answered  that  the  offensive 
weapons  and  their  dimensions  were  assigned  by  the  Court 
already,  but  both  parties  might  use  defensive  weapons  at  their 
own  discretion. 

May  the  1 2th,  the  Court  reassembled  and  the  parties  were 
called  and  answered  to  their  names. 

Then  the  Constable  together  with  the  Marshal  declared 
that  upon  hearing  the  ex.-mii  nation  of  this  cause  they  had  not 
found  David  Ramsay  guilty  of  treason,  nor  was  the  treason 
intimated,  made  appear  by  the  Lord  Rea,  though  he  had  for  so 
time  attempted  it,  yet  they  found  that  he  had  seditiously 
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committed  many  attempts  against  his  Majesty,  the  reformation 
whereof  his  Majesty  reserved  to  himself,  and  therefore  the 
Court  decreed  that  they  (the  said  Lord  Rea  and  David  Ramsay) 
should  both  be  committed  to  the  Tower  of  London  till  by 
sureties  to  be  approved  by  his  Majesty  they  gave  in  sufficient 
caution  that  neither  in  their  own  person,  nor  by  any  in  their 
families,  nor  by  their  procurement  or  assent  they  would  attempt 
anything  one  against  the  other,  and  that  as  long  until  it  seemed 
good  to  his  Majesty  to  set  them  at  liberty;  and  so  they  were 
both  arrested  by  order  of  the  Lord  Constable  and  Marshal  and 
by  Serjeants  at  arms  delivered  unto  Sir  William  Balfour  Lieu- 
tenant of  the  Tower. 

Then  a  letter  was  brought  from  his  Majesty  by  Richard  St 
George  King  of  arms  to  the  Lord  Constable  and  Marshal  by 
which  his  Majesty  revoked  his  letters  patents  given  to  the  said 
Lords  for  trial  of  the  cause,  not  willing  to  have  it  decided  by 
duel,  and  so  there  was  nothing  more  done  in  it. 

This  case  seems  to  be  the  last  instance  of  an  Appeal  of 
Treason,  and  also  the  last  time  the  Court  of  the  Constable  sat 
for  such  purpose. 

A  trial  by  battle  took  place  seven  years  after,  in  1638, 
Claxton  v.  Lilburn1,  the  defendant  being  the  father  of  the  cele- 
brated John  Lilburn.  In  that  case  this  point  arose.  The 
tenant  waged  battle :  it  was  accepted,  and  at  the  day  it  was  to 
be  performed,  Mr  Justice  Berkeley  examined  the  champions  of 
both  parties  as  to  whether  they  were  not  hired  for  money.  They 
both  confessed  they  were.  The  Judge  ordered  the  confession  to 
be  recorded,  and  took  time  to  consider  its  effect.  The  King  or- 
dered all  the  Judges  to  give  their  opinions  whether  this  was 
cause  to  arrest  the  battle  between  these  champions.  The 
Chief  Justice  Bramston,  Chief  Baron  Davenport,  Denham, 
Hutton,  Jones,  and  Lock  held  it  was  not;  that  after  battle 
waged,  champions  allowed,  and  sureties  given  to  perform  the 
battle,  such  exception  ought  not  to  be  received. 

Towards  the  end  of  last  century,  in  1768,  an  attempt  was 
made  to  abolish  trial  by  battle  by  statute.  It  failed,  from  the 
agitation  in  favour  of  the  right,  an  agitation  Home  Tooke 
boasted  of  having  promoted.  This  method  of  trial  still  re- 
mained part  of  the  Law  though  never  used.  At  last,  in  1819, 
in  the  case  of  Ashford  v.  Thornton2,  an  Appeal  of  Murder  was 
brought.  The  Appellee  claimed  his  right  after  the  supposed 
murderer  had  been  acquitted  by  a  jury  to  have  the  case  retried 
by  battle,  and  the  question  of  his  right  to  do  so  was  solemnly 
argued.  After  an  elaborate  discussion,  the  Court  (Lord  Ellen- 
1  2  Rush.  788.  2  1  B.  &  Aid.  405. 
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:h,  Al.l.ott,  Mini  Holroyil.  justiees)  unanimously  de.-id-d 
in  t'a\Mur  of  thf  ri^lit.  L»»nl  Kllenborough  said,  "The  cases 

which  have  1 n  rited  in  this  argument,  with  others  to 

which  we  ourselves  have  p-tVi-red,  shew  very  distinctly  that 
the  i:eiirral  mode  of  trial  liy  law  in  case  of  an  appeal  is  by 
hat  tic,  at  the  election  of  the  Appellee.  The  general  Law  of 
the  Uind  is  in  favour  of  wager  of  battle,  and  it  is  our  duty 
t«>  pronounce  the  law  as  it  is,  not  as  we  may  wish  it  to  be. 
\Vhat.-ver  prejudices  therefore  may  justly  exist  against  the 
mod,'  of  tri.il,  still  as  it  is  the  Law  of  the  Land,  the  Court 
must  ]>n>ii"unce  judgment  for  it."  And  it  was  only  from  the 

liat  the  aj  pellant  at  the  last  moment  turned  craven  and 
declined  the  combat  that  an  actual  battle  was  avoided.  Di- 
rect lv  afterwards  appeals  were  abolished  by  the  Statute  59 
!  L  c.  46. 

Lord  nifty's  Case*. 

The  question  in  what  cases  the  Statute  35  Henry  VIII. 
c.  2  *,  as  to  trials  for  treason  applied  and  the  mode  in  which 
the  trials  of  Peers  for  treason  should  be  had,  formed  the 
subject  of  some  important  resolutions  in  this  case  which  is 
thus  given  by  Hutton  : 

"Memorandum,  that  in  the  Parliament  holden  primo  Ca- 
roli,  it  was  resolved  by  the  Judges  upon  conference  concern- 
ing the  Lord  Digby,  That  when  any  Peer  shall  be  proceeded 
against  for  treason,  that  ought  to  be  by  indictment,  and  that 
being  done,  then  the  King  is  to  appoint  a  Peer  to  be  steward 
for  the  time,  and  then  to  proceed  to  arraign  him,  or  otherwise 
to  transmit  the  indictment  by  certiorari  to  the  Parliament,  and 
there  to  proceed,  vide  10  Edw.  IV.  6.  1  Hen.  IV.  1,  vide 
Lit.  2616,  or  otherwise  to  prefer  a  Bill  in  the  Parlia- 
ment which  ought  to  be  passed  by  both  Houses,  and  then  it  is 
Attainder  by  Parliament,  and  so  it  was  done.  5  Ric.  II.  54. 

"  But  in  this  case,  it  being  that  part  of  the  treason  objected 

against  him,  was  supposed  to  be  done  oust  le  mere  and  made 

treason  by  the  Act  3  Jac.  I.  c.  43,  that  cannot  be  tried  but 

by  iiidietm.-nt  to  be  taken  before  the  Justices  of  Assize  and 

A  here  the  party  was  taken,  or  before  the  Justices 

of  the    Kind's  Bench,  any  Law,  Custom,    Statute,   or    Usage 

to  the  contrary  notwithstanding     And  so  it  cannot  be  tried  by 

atute  35  Henry  VIII.  c.  2,  in  what  place  or  shire  that 

the  King's  Bench  shall  be,  for  this  Statute  had  for  this  treason 

prescribed  a  special  form  of  trial,  and  the  place  where  he  shall 

1  Hutton,  131.  »  See  ante,  p.  69.  »  See  ante,  p.  316. 
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be  taken  shall  be  expounded  the  place  where  he  is  imprisoned, 
as  upon  the  Statute  of  Soldiers,  and  he  which  is  charged  to 
have  two  wives  living  shall  be  tried  in  the  place  where  he 
is  taken,  which  is  the  place  where  he  is  imprisoned.  "  Vide 
2  Inst.  49." 

Earl  of  Bristol's  Case. 

A  resolution  of  the  Judges  as  to  the  right  of  prisoners  in 
cases  of  treason  and  felony  to  be  allowed  counsel  was  given  at 
the  King's  request  in  this  case.  The  King  had  allowed  the 
Earl  of  Bristol,  who  had  been  impeached  for  treason  in  con- 
nection with  the  Embassy  at  Madrid,  to  be  defended  by 
counsel,  and  a  question  was  raised  if  this  was  legal,  so 
Charles  required  the  opinion  of  the  Judges  upon  the  question. 
The  opinion  is  important,  and  settles  the  law  on  the  point. 
It  is  reported  in  Button's1  Reports,  and  is  as  follows: 

"Memorandum,  that  on  the  19th  day  of  May,  Anno 
2  Car.,  all  the  Judges  being  assembled  at  Serjeants'  Inn, 
in  Chancery  Lane,  by  the  commandment  of  the  King,  the 
Attorney-General  propounded  that  the  King  would  be  satisfied 
by  our  opinion  whether  any  person  which  is  arraigned  of  trea- 
son or  felony  ought  by  the  fundamental  Laws  of  this  realm  to 
have  counsel  ?  And  we  all  una  voce  answered,  That  when  any 
one  is  indicted  of  felony  or  treason,  or  of  any  other  such 
offence,  the  party  ought  not  to  have  any  counsel  unless  it  be 
upon  matter  in  law,  as  where  he  demand  sanctuary  *  or  plead 
any  special  matter,  and  that  is  agreed  by  Staunford,  fol.  151. 

"Also  this  extends  as  well  to  Peers  of  the  Realm  as  to 
others,  vide  1  Hen.  VII.  23,  and  the  9  Edw.  IV.  2,  and  so 
it  was  agreed  by  all  that  although  the  party  shall  have  counsel 
in  an  appeal  of  murder,  yet  if  he  be  nonsuited,  and  the  party 
be  arraigned  upon  the  declaration,  then  he  shall  have  no 
counsel. 

"  Also  it  was  resolved,  that  when  the  party  who  prosecute 
suppose  that  the  Grand  Jury  will  not  find  the  indictment,  and 
therefore  requires  that  the  evidence  should  be  given  publickly 
to  the  Jury  at  Bar  (which  is  sometimes  done),  yet  the  party 
who  shall  be  indicted  shall  not  have  counsel.  And  the 
Attorney-General  was  commanded  to  report  our  opinion  to  the 
King,  and  this  happened  to  be  demanded  upon  the  general 
inconvenience  that  might  after  ensue  in  the  case  of  the  Earl  of 
Bristol,  to  whom  the  King  had  allowed  counsel." 

1  P.  133. 

2  See  Humphrey  Stafford's  case,  ante,  p.  42,  and  Duke  of  Norfolk's 
case,  ante,  p.  1<J6. 
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This  case  is  a  good  example  that  the  constructive  doctrine 
of  tiv.tx.M  as  l.tid  down  miller  Kli/abeth  and  James,  was  still 
i.-ivd  Liu,  and  also  of  the  way  constructive  treasons  in- 
1  n  M  <  nt  i  HUT'S  case1  it  had  been  laid  down  that  a  person 
breaking  prison  and  releasing  traitors  is  guilty  of  treason. 
N'T--  it  was  held  that  the  fact  of  breaking  prison  in  which 
•rs  are  confined  whether  the  person  knew  this  to  be  so  or  not, 
was  treason.  Archbishop  Laud's  proceedings  had  made  him 
unpopular.  In  1640  a  number  of  persons  assembled,  the 
number  is  differently  stated;  Laud  in  his  Diary  says  500*, 
Lord  Clarendon'1  says  some  thousands,  to  attack  Lambeth 
i'alaee  at  ni.u'ht,  and  to  kill  the  Archbishop.  A  riot  took 
place.  Whitelock4  says  the  crowd  were  assembled  in  a  war- 
like manner  with  a  drum.  One  of  the  ringleaders,  Bensted, 
and  others  were  arrested  and  tried  for  treason,  and  the  report 
of  Bensted's  case  is  as  follows5: 

"Thomas  Bensted,  die  Jovis  post  clausam  termini,  was  in- 
dii-t« -d  and  arraigned  before  a  special  commission  of  oyer  and 
terminer  in  Southwark,  wherein  all  the  Justices  and  Barons 
were  in  commission,  and  present ;  at  which  time  upon  confer- 
emv  with  all  the  Justices,  it  was  resolved,  First,  that  going  to 
Lambeth  House  in  warlike  manner  to  surprise  the  Archbishop, 
who  was  a  Privy  Councillor  (it  being  with  drum,  and  a  multi- 
tude as  the  indictment  was  to  the  number  of  300  persons),  was 
treason. 

"  Secondly,  that  the  sitting  and  enquiry  and  trial  of  the 
prisoners  all  upon  one  day,  by  virtue  of  the  commission  of  oyer 
and  t* Tininer,  without  any  commission  of  gaol  delivery,  was 
good  enough,  notwithstanding  the  Year  Book  2  Henry  VIII. 
iol.  1. ".'.»,  \\iiich  was  held  to  be  no  law. 

"Thirdly,  it  was  resolved  by  ten  of  the  said  Judges  seriatim, 
that  the  breaking  of  a  prison  wherein  traitors  are  in  durance, 
and  causing  them  to  escape,  is  treason,  although  the  parties  did 
not  know  that  there  were  any  traitors,  upon  the  case  in  the 
Year  Book  1  Hen.  VI.  fol.  54;  and  to  break  prison  whereby 
escape  is  felony,  without  knowing  them  to  be  imprisoned 

-uch  oilence." 

Bensted  was  convicted,  and  executed  within  a  few  days  after. 
The  following  is  Sir  Michael  Foster's  account ' : 

1  See  ante,  p.  28.  »  344,  345.  »  1  Hist.  p.  143. 

4  Memorials,  p.  33.  *  Cro.  Car.  683. 

e  Discourse  on  High  Treason,  211. 
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"It  was  adjudged  in  the  16  Car.  I.,  a  season  of  great  agi- 
tation, that  going  to  Lambeth  House  in  a  warlike  manner  to 
surprise  the  Archbishop,  who  was  a  Privy  Councillor,  it  being 
with  drums  and  a  multitude  to  the  number  of  300,  was 
treason. 

"This  is  a  very  imperfect  account  of  an  insurrection, 
which  hath  found  a  place  in  the  best  histories  of  that  time. 
The  tumult  happened  on  Monday,  the  llth  of  May,  1G40, 
about  midnight.  On  the  Thursday  following  the  Special  Com- 
mission under  which  the  Judges  sat  was  opened  and  proceeded 
upon,  and  Bensted,  a  ringleader  in  the  tumult,  was  convicted 
and  within  a  very  few  days  afterwards  executed. 

"It  is  not  easy,  from  the  short  note  of  the  case  given  by  the 
reporters,  to  collect  the  true  grounds  of  this  resolution.  But 
the  history  of  the  times  will  enable  us  to  form  a  probable  con- 
jecture concerning  them. 

"On  the  5th  of  May  the  Parliament  was  dissolved,  to  the 
general  dissatisfaction  of  the  nation.  And,  which  greatly 
increased  the  ill  humour  of  the  people,  the  Convocation  was  by 
a  new  Commission  empowered  to  continue  sitting  notwith- 
standing the  dissolution  of  the  Parliament.  And  the  blame 
and  odium  of  both  these  unpopular  measures  were  laid  upon 
the  Archbishop. 

"On  Saturday,  the  9th  of  that  month,  a  paper  was  posted 
up  at  the  Exchange,  exhorting  the  apprentices  to  rise  and 
sack  the  Archbishop's  House  upon  the  Monday  following. 
And  accordingly  on  that  very  day  an  attempt  was  made  upon 
Lambeth  House  by  a  rabble  of  some  thousands,  with  open 
profession  and  protestation  that  they  would  tear  the  Arch- 
bishop in  pieces. 

"  It  were  to  be  wished  that  the  full  import  of  the  libel  posted 
at  the  Exchange,  in  consequence  of  which  the  attempt  was 
made,  had  been  set  out.  And  also  that  we  were  informed  what 
was  the  cry  among  the  rabble  at  the  time  of  the  attempt,  more 
than  that  they  would  tear  the  Archbishop  in  pieces.  These  cir- 
cumstances, could  we  come  at  them,  would  probably  let  us 
into  the  true  reason  and  motives  for  the  rising,  and  con- 
sequently into  the  reason  and  grounds  of  the  opinion  of  the 
Judges.  For  if  it  did  appear  by  the  libel,  or  by  the  cry  of  the 
rabble  at  Lambeth  House,  that  the  attempt  was  made  on 
account  of  measures  the  King  had  taken  or  was  then  taking 
at  the  instigation  as  they  imagined  of  the  Archbishop,  that  the 
rabble  had  deliberately  and  upon  a  public  invitation  attempted, 
by  numbers  and  open  force,  to  take  a  severe  revenge  upon 
the  Privy  Councillor  for  the  measures  the  Sovereign  had  taken 
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or  was  pursuing;  if  this  may  be  supposed  to  be  the  case,  I 
think  the  suppo.-ition  is  not  very  foreign,  the  grounds  and  rear 
s-  us  (.f  the  ivsolulion  would  in  my  opinion  be  sufficiently 
iiu-d  without  taking  that  little  trilling  circumstance  of  the 
drum  into  the  case.  Upon  such  a  supposition  the  case  came 
within  the  reason  of  Talbot's  case,  17  R.  II.,  cited  by  Hale;  and 
I  think,  too,  within  the  rules  laid  down  in  the  two  preceding 
sections.  But  without  the  help  of  some  such  supposition,  I  see 
nothing  in  the  case  as  stated  by  the  report  which  can  amount 
t<>  lii.^li  treason." 

Sir  .Michael  Foster  also  dissents  from  the  decision  on  the 
third  point,  and  denies  that  that  is  good  law.  He  says1 : 

"  It  was  resolved  in  Bensted's  case,  but  I  think  not  with 
entire  approbation  of  the  rule,  that  the  party  breaking  prison 
would  have  been  guilty  of  treason  though  he  had  not  known 
that  traitors  were  there.  I  am  by  no  means  satisfied  with 
this  opinion,  for  the  single  authority  upon  which  the  point  is 
said  by  Hale  to  have  been  so  ruled  doth  by  no  means  warrant 
it.  The  book  expressly  stateth  it,  that  the  party  did  know 
that  traitors  were  there.  And  Brooke2,  who  abridgeth  the 
same  case,  is  express  to  the  same  purpose.  lSciant  que  Traitors 
fuerent  in  ceo ;'  and  Coke 3,  citing  the  same  law,  layeth  a 
^n-at  stress  on  this  circumstance  that  the  party  knew  that 
traitors  were  there,  and  conducted  them  out  of  prison. 

"I  have  upon  another  occasion4  taken  some  notice  of  the 
short  and  imperfect  report  of  Bensted's  case,  and  observed  that 
the  prosecution  against  him  appeareth  to  have  been  carried  on 
with  uncommon  expedition,  not  to  say  with  some  degree  of 
precipitancy.  And  probably  the  forcing  of  prison  doors  as 
many  were  forced  during  the  tumult,  was  given  in  evidence  on 
his  trial  among  other  outrages  of  the  night  as  overt  acts  of 
li'v\inu'  war,  the  species  of  treason  for  which  he  stood  in- 
dicted." 

Lord  Hale  says5  of  this  case  : 

"  But  going  in  a  warlike  manner  with  drums  and  arms 
to  surprise  the  Archbishop  of  Canterbury,  who  was  a  Privy 
( 'oimcillor,  it  being  with  drums  and  a  multitude  as  the  indict- 
ment was,  to  the  number  of  300  persons,  was  ruled  treason  by 
all  the  Judges  of  England,  and  the  offenders  had  judgment 
accordingly.  And  at  the  same  time  by  ten  of  the  Judges 
it  was  agreed  that  the  breaking  of  prisons  where  traitors  were 
in  durance,  and  causing  them  to  escape,  was  treason,  although 
the  parties  did  not  know  that  there  were  any  traitors  there, 

1  Discourse  on  High  Treason,  344.         s  Bro.  Abr.  Treason,  11. 
3  U  lust.  5'Jl).  4  See  ante,  p.  478.  6  P.  C.  711. 
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upon  the  case  in  1  Henry  VI.  54.  So  to  break  a  prison  where 
felons  are,  whereby  they  escape,  is  felony,  without  knowing 
them  to  be  imprisoned  for  such  offence." 

Lord  Coke  disputes  this  doctrine,  saying  it  is  only  treason 
if  the  person  breaking  prison  knows  the  person  released  to  be  a 
traitor1.  He  states  it  was  so  held  in  Sir  John  Mortimer's  case8, 
who  being  imprisoned  for  felony,  and  knowing  certain  persons 
were  confined  in  the  same  prison  for  treason,  broke  out  and  de- 
livered the  prisoners  in  gaol  for  treason,  thus  aiding  and  abetting 
their  escape,  and  there  being  no  accessaries  in  treason,  made  him- 
self a  principal  traitor.  The  doctrine  laid  down  by  Lord  Coke 
would  seem  to  be  the  correct  one.  It  rests  on  an  intelligible 
principle,  that  aiding  traitors  to  escape  makes  the  aider  a 
traitor ;  but  the  extension  of  this  doctrine  in  Bensted's  case, 
that  knowledge  of  the  fact  that  the  persons  were  in  custody  for 
treason  is  not  necessary,  does  not  seem  to  be  based  upon  any 
intelligible  principle. 

Goodman's  Case3. 

Goodman's  case  is  remarkable  as  shewing  that  the  laws 
against  the  Catholics  do  not  admit  of  the  usual  excuse  that 
is  made  for  them — that  they  were  never  enforced.  The  only 
crime  of  which  Goodman  seems  to  have  been  guilty  was,  that 
he  was  a  Jesuit  and  a  priest,  and  Charles  appears  to  have  had 
some  reluctance  to  put  a  man  to  death  merely  on  account  of 
the  religion  he  professed,  saying  nothing  of  the  kind  had 
been  done  by  him  or  his  father.  This  the  Commons  denied, 
alleging  that  "Jesuits  and  priests  had  been  frequently  executed 
in  the  time  of  Elizabeth  and  James  of  happy  memory." 

Goodman  it  appears  had  been  a  priest  of  the  English 
Church.  He  had  then  been  converted  to  Rome,  which  was 
treason.  It  appears  that  for  this  he  had  been  tried,  convicted, 
and  sentenced  to  die,  but  his  sentence  was  changed  into  banish- 
ment. He  had  returned  from  his  exile,  and,  being  arrested,  was 
indicted  again  for  treason  under  the  Statute  23  Elizabeth,  c.  2, 
sec.  24,  as  being  a  priest  of  the  Catholic  Church,  and  being  in 
the  realm  above  forty  days,  for  this  indictment  he  was  convicted 
and  sentenced  to  death.  Charles  reprieved  him ;  this  reprieve 
exciting  the  anger  of  the  Long  Parliament,  the  following  pro- 
ceedings took  place  : 

On  Saturday,  Jan.  23,  1641,  the  House  of  Commons  ap- 
pointed Mr  Hampden,  Mr  St  John,  Sir  John  Culpeper,  Sir 
John  Hotham,  Sir  Peter  Hayman,  Sir  Walter  Earle,  Mr  Glyn, 


1  2  Inst.  590. 
3  4  St.  Tr.  59. 


2  See  ante,  p.  28. 
4  See  ante,  p.  182. 
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:,..m:is  r.arriiiLcton,  ami  Sir  (Jilbert  Gerrard,  to  prepare 
beads  for  a  Conference  with  tin-  Lords  concerning  the  reprieval 
of  Thomas  Goodman,  prir.st  and  Jesuit,  and  upon  such  other 
n  as  they  in  thrir  judgment  should  think  lit.  Mr  Ke- 
o>rder  of  London  was  sent  for,  who  at  the  bar  made  a  nar- 
«>f  the  whole  passage  of  the  indicting,  condemning,  and 
repi-i.-val  nf  c.M.Mlman  the  priest.  Mr  Glyn  reports  the  heads 
of  tin1  Cont'erenee  to  be  desired  with  the  Lords  concerning  the 
ivjirieval  nf  (  MMiilman,  Are.  Sir  John  Culpeper  was  sent  up  to 
•i.ls  to  desire  a  Conference  by  a  Committee  of  both 
bly,  it'  it  might  stand  with  their  Lordships'  occa- 
in  the  Painted  Chamber,  concerning  the  reprieving  of 
John  Goodman,  a  priest  lately  condemned  of  high  treason: 
which  Conference  it  appeal's  was  presently  had,  after  which  the 
J.i .i-il  1'rivy  Seal  reported  to  the  Lords  that  Mr  Glyn  had 
acquainted  them  with  the  Commons  sending  to  the  city  of 
>n  to  advance  money  for  his  Majesty's  service  and  that 
of  the  commonwealth.  Answer  was  returned  that  there  was  a 
general  discontent  amongst  the  citizens  for  the  reprieval  of  one 
<;<  Kidman,  a  seminary  priest,  lately  condemned  for  high  trea- 
son, who  had  been  formerly  so  for  the  same  offence,  and 
banished  this  kingdom  :  by  which  they  found  that  there  was  a 
irn-ut  convenance  of  Jesuits  and  priests  through  the  kingdom, 
to  the  great  disheartening  of  the  people  in  this  time  of  Parlia- 
ment, when  they  expect  a  thorough  reformation.  The  Corn- 
therefore  desired  their  Lordships'  assistance  to  discover 
such  in.-t  rii  m  ents  as  have  dared  to  intercede  for  the  interrup- 
tion of  public  justice  against  such  offenders." 

The  Lords  thought  proper  to  acquaint  the  King  with  this 
message  from  the  Commons,  and  appointed  the  Lord  Privy  Seal 
and  the  Earl  Marshal  to  deliver  it. 

The  same  day  the  King,  being  attended  at  Whitehall  by 
the  two  Houses,  made  a  Speech  to  them,  and  afterwards,  the 
Commons  being  withdrawn,  his  Majesty  spoke  a  few  words  to 
i .« >rds,  to  tell  them  that  he  heard  of  a  Conference  to  be 
held  that  afternoon,  about  the  business  of  Goodman,  the  priest, 
and  that  in  a  day  or  two  he  would  send  them  the  reasons  for 
what  he  had  done  in  that  matter,  which  he  hoped  would  satisfy 
them. 

On  Monday,  January  25th,  the  Lords  at  a  Conference  com- 
municated to  the  Commons  the  following  message  from  the 
King: 

That  the  occasion  of  his  Majesty's  knowledge  of  the  con- 
viction of  John  Goodman,  the  priest,  lately  reprieved,  was 
upon  the  constant  order  that  hath  been  taken  for  divers  years. 
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That  the  Recorder  hath  at  the  end  of  every  Session  attended 
his  Majesty  with  the  names  of  the  persons  convicted,  with  an 
expression  of  their  offences,  to  the  end  that  his  Majesty  might 
be  truly  informed  of  the  nature  of  their  crimes,  and  con- 
sequently not  be  induced  by  information  to  reprieve  such  as 
were  not  fit  for  grace  and  mercy.  And  thereupon  that  Good- 
man was  lately  condemned  for  being  in  orders  of  a  priest 
merely,  and  was  acquitted  of  the  charges  of  perverting  the 
King's  people  in  their  belief,  and  had  never  been  condemned 
or  banished  before.  His  Majesty  is  tender  in  matters  of  blood 
in  cases  of  this  nature,  in  which  Queen  Elizabeth  and  King 
James  have  been  often  merciful ;  but  to  secure  his  people  that 
this  man  shall  do  no  hurt,  he  is  willing  that  he  be  imprisoned 
or  banished,  as  their  Lordships  shall  advise ;  and  if  he  return 
into  the  kingdom,  be  put  to  execution  without  delay;  that 
he  will  take  such  fit  course  for  the  expulsion  of  other  priests 
and  Jesuits  as  he  shall  be  counselled  unto  by  your  Lordships, 
and  he  doth  not  intend  by  this  particular  mercy  to  lessen  the 
force  of  the  law. 

On  the  next  day  both  Houses  agreed  on  the  following  re- 
monstrance to  the  King,  which  the  Lord  Keeper  that  same 
afternoon,  in  presence  of  both  Houses,  delivered  to  his  Majesty : 
"  May  it  please  your  Majesty, — Your  loyal  subjects  the 
Lords  and  Commons,  now  assembled  by  your  Majesty's  writ 
in  the  high  court  of  Parliament,  humbly  represent  to  your 
most  gracious  consideration,  that  Jesuits  and  priests,  ordained 
by  authority  from  the  see  of  Rome,  remaining  in  this  realm  by 
a  Statute  made  in  the  27th1  year  of  Queen  Elizabeth,  are 
declared  traitors,  and  to  suffer  as  traitors  :  that  this  law  is  not 
so  rigorous  as  some  apprehend  or  would  have  others  to  believe, 
for  that  it  is  restrained  to  natural-born  subjects  only,  and  doth 
not  extend  to  any  strangers  at  all :  that  it  is  enacted  in  the 
first  year  of  King  James  *,  that  all  Statutes  made  in  the  time  of 
Queen  Elizabeth  against  priests  and  Jesuits  be  put  in  execu- 
tion, and  for  a  further  assurance  of  the  due  execution  of  these 
laws,  the  Statute  of  the  third  year  of  King  James3  invites  men 
to  the  discovery  of  the  offenders,  by  rewarding  them  with  a 
considerable  part  of  the  forfeiture  of  the  recusants'  estates ;  so 
that  the  Statute  of  Queen  Elizabeth  is  not  only  approved,  but 
I  by  the  judgments  of  several  parliaments  in  the  time  of  King 
:  James,  of  happy  memory,  adjudged  fit  and  necessary  to  be  put 
;  in  execution. 


1  Sec  ante,  p.  183. 

2  Stat.  1  Jac.  I.  c.  4.     See  ante,  p.  306. 

3  Stat.  3  Jac.  I.  c.  4.     See  ante,  p.  316. 
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"  That  consulting  the  estate  and  condition  of  this  present 
time,  they  conceive  this  law  to  be  more  necessary  to  be  put  in 
striet  execution  than  at  any  time  before,  and  that  for  divers 
Wright y  and  considerable  reasons,  vi/,.  for  that  by  divers  peti- 
tions from  the  several  parts  of  this  kingdom  complaints  are 
of  the  great  increase  of  popery  and  superstition,  ami  the 
people  cull  earnestly  to  have  the  laws  against  recusants  put  in 
•  i«»u,  seeing  priests  and  Jesuits  swarm  in  great  abundance 
in  this  kingdom,  and  appear  here  with  such  boldness  and  con- 
fidence  as  if  there  were  no  laws  against  them. 

"That  it  appears  unto  the  House  of  Commons,  by  proof 
tint  of  late  years,  about  the  city  of  London,  priests  and  Jesuits 
have  been  discharged  out  of  prison,  many  of  them  being  con- 
demned of  high  treason.  They  are  credibly  informed  that  at 
this  present  the  Pope  hath  a  Nuncio  or  agent  resident  in  the 
city,  and  they  have  just  cause  to  believe  the  same  to  be  true. 
That  papists  as  publicly  and  with  as  much  confidence  and  im- 
punity resort  to  mass  at  Denmark  House  and  St  James,  and 
the  ambassadors,  as  others  do  to  their  parish  churches.  They 
conceive  the  not  putting  of  these  Statutes  in  execution  against 
priests  and  Jesuits  is  a  principal  cause  of  the  increase  of 

ery. 

••  That  the  putting  of  these  laws  in  execution  tendeth  not 
only  to  the  preservation  and  advancement  of  the  true  religion 
established  in  this  kingdom  :  that  also  the  safety  of  your  Ma- 
person  and  security  of  the  State  and  Government  which 
were  the  principal  causes  of  the  making  of  the  laws  against 
priests  and  Jesuits,  as  is  manifestly  declared  in  the  preamble  of 
t\vs  themselves,  which  are  the  best  interpreters  of  the 
mill  Is  of  the  makers  of  them. 

"  And  because  the  words  being  penned  by  the  advice  and 
wisdom  of  the  whole  State,  are  much  more  full  and  clear  than 
any  particular  man's  expression  can  be,  they  were  therefore 
read  as  they  'are  vouched,  those  of  the  27th1  year  of  Queen 

*  Kli/abcth   being   thus:    that   the  priests   and   Jesuits  come 
'  hither  not  only  to  draw  the  subjects  from  their  true  obedience 
1  to  the  Queen,  but  also  to  stir  up  sedition,  rebellion,  and  open 

*  hostility  within  the  realm,  to  the  great  endangering  of  the 
'  safety  of  her  royal  person,  to  the  utter  ruin,  desolation,  and 

throw  of  the  whole  kingdom  if  not  timely  prevented;' 
and  the  tenor  of  the  words  of  the  '  Statute  of  the  third  year  of 

g  James  are  in  this  manner-',  viz.  Whereas  divers  Jesuits 
'  and  priests  do  withdraw  many  of  hi-  s  subjects  from 

*  the  true  s-rvice  of  Almighty  God,  and  the  religion  established  I 

1  See  ante,  p.  Iti3.  *  See  ante,  p.  306. 
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within  this  realm,  to  the  Romish  religion,  and  from  their  loyal 
obedience  to  his  Majesty,  and  have  of  late  secretly  persuaded 
divers  recusants  and  papists,  and  encouraged  and  emboldened 
them  to  commit  most  damnable  treasons  tending  to  the  over- 
throw of  the  whole  State  and  Commonwealth,  if  God  in  his 
goodness  and  mercy  had  not  within  four  hours  of  the  in- 
tended time  of  the  execution  thereof  revealed  and  disclosed 
the  same.' 

"  The  Houses  do  further  inform  that  some  Jesuits  and 
priests  had  been  executed  in  the  time  of  Queen  Elizabeth 
and  King  James  of  happy  memory;  and  when  any  of  them 
have  received  mercy,  it  was  in  such  time  and  upon  such  cir- 
cumstances as  that  the  same  might  be  extended  unto  them 
without  danger  :  whereas  now  of  late  there  hath  been  a  great 
apprehension  of  endeavours  by  some  ill  agents  to  subvert  reli- 
gion, and  at  this  present  both  kingdoms  have  a  general  ex- 
pectation of  a  thorough  reformation.  And  there  is  already 
found  so  ill  consequence  of  the  late  reprieve  of  John  Goodman 
the  priest,  that  the  House  of  Commons  having  sent  to  the 
citizens  of  London  for  their  assistance  in  the  advancement  of 
money  for  the  present  and  necessary  supply  of  his  Majesty's 
army  and  the  relief  of  the  Northern  Countries.  Upon  this 
occasion  they  have  absolutely  denied  to  furnish  the  same.  And 
how  far  the  like  discontent  diffused  into  other  parts  of  the 
kingdom  to  the  interruption  of  the  levying  and  subsidies,  the 
Houses  leave  to  your  Majesty's  consideration.  It  is  found 
that  Goodman  the  priest  hath  been  twice  formerly  committed 
and  discharged ;  that  his  residence  now  about  London  was 
in  absolute  contempt  of  your  Majesty's  proclamation,  as  the 
Houses  are  credibly  informed;  that  he  hath  been  sometime 
a  minister  in  the  Church  of  England,  and  consequently  is 
an  apostate  ;  and  both  Houses  are  very  sensible  that  no  person 
should  presume  to  intercede  with  your  Majesty  in  a  case  of 
so  high  a  nature.  They  humbly  desire  that  a  speedy  course 
may  be  taken  for  the  due  execution  of  the  laws  against  the 
priests  and  Jesuits;  that  all  mischiefs  before  mentioned  maybe 
timely  remedied  by  your  Majesty's  great  wisdom.  And  lastly, 
that  Goodman  the  priest  be  left  to  the  justice  of  the  law." 

On  February  3rd  the  King  spoke  to  the  two  Houses  as 
follows : 

"  My  Lords  and  Gentlemen, — Having  taken  into  my  se- 
rious consideration  the  late  remonstrance  of  the  Houses  of 
Parliament,  I  give  you  this  answer,  that  I  take  in  good  part 
your  care  of  the  true  religion  established  in  this  kingdom,  from 
which  I  will  never  depart;  and  also  your  tenderness  of  my 
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s.it.  tv  and  the  security  of  this  State  and  Government     It  is 
my  mind  that  popery  in  superstition  should  any  way 
within  this  kingdom,  and  I  will  restrain  the  same  by 

.    the  laws  to  be  put  in  execution. 

1  am  resolved  to  provide  against  the  Jesuits  and  papists 
l»v  setting  forth  a  proclamation  with  all  speed  demanding  them 
to  drpart  the  kingdom  within  one  month,  of  which  if  they  fail 
or  shall  n-turn,  then  they  shall  be  proceeded  against  according 
to  die  laws. 

"  Concerning  Rossetti  (once  said  to  be  the  Pope's  Nuncio), 
I  give  you  to  understand  that  the  Queen  has  always  assured 
me  that  to  her  knowledge  he  hath  no  commission  but  only  to 
iv i; i in  a  personal  correspondence  between  her  and  the  Pope  in 
things  requisite  for  the  exercise  of  her  religion,  which  is  war- 
ranted to  her  by  the  articles  of  marriage,  which  gave  her  a 
full  litarty  of  conscience  ;  yet  I  have  persuaded  her  that  since 
the  misunderstanding  of  the  person's  condition  gives  offence, 
she  will  in  a  convenient  time  remove  him.  Moreover,  I  will 
take  a  special  care  to  restrain  my  subjects  from  resorting  to  mass 
at  Denmark  House,  St  James's,  and  the  chapels  of  ambassadors. 
'*  Lastly,  concerning  John  Goodman  the  priest,  I  will  let 
you  know  the  reason  why  I  reprieved  him,  and  it  is  that 
as  I  am  informed  neither  Queen  Elizabeth  nor  my  father  did 
ever  avow  that  any  priest  in  their  times  was  executed  merely 
for  religion,  which  to  me  seems  to  be  this  particular,  yet 
seeing  I  am  pressed  by  both  Houses,  I  give  way  to  his  exe- 
cution because  I  will  avoid  the  inconveniency  of  giving  so  great 

ontent  to  my  people  as  I  conceive  this  mercy  may  pro- 
duce, thereof  I  do  remit  this  particular  cause  to  both  the 
Houses  ;  but  1  desire  them  to  take  into  their  consideration  the 
inconveniences  as  I  conceive  may  upon  this  occasion  fall  upon 
my  subjects  and  other  Protestants  abroad,  especially  since  it 
may  seem  to  other  States  to  be  a  severity  :  which  having  thus 
iv  [.resented,  I  think  myself  discharged  from  all  ill  consequences 
that  may  ensue  upon  the  execution  of  this  person1." 

Goodman  sent  the  following  Petition  to  Charles,  which  on 
the  next  day  the  King  sent  to  both  Houses  of  Parliament : 
To  the  King's  most  Excellent  Mat10 

The  humble  petition  of  John  Goodman  condemned 
Humbly  sheweth 

That  whereas  yr  Mau  petitioner  hath  understood  of  a  greate 
discontent  in  many  of  y*  Mat'  subjects  at  the  gratious  mercy  yr 

was  freely  pleased  to  showe  unto  yr  petitioner  by  the  sus- 

1  State  Trialt,  iv.  59 ;  Kushworth,  Par/.  Hist.,  710. 
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pendinge  the  execution  of  the  sentence  of  death  pronounced 
against  yr  petr  for  beinge  a  Roman  preist. 

These  are  humbly  to  beseach  yr  Matie  rather  to  remitt  y* 
petitioner  to  theire  mercyes  that  are  discontented  then  to  lett 
him  Hue  the  subject  of  soe  great  discontent  in  yr  people  against 
yr  Matie  for  it  hath  pleased  God  to  giue  mee  the  grace  to  desire 
with  the  prophett  that  if  this  storme  be  raised  for  me  1  may 
bee  cast  into  the  sea  that  others  may  avoyde  the  tempest. 

This  is  (most  sacred  Soveraigne)  the  petition  of  him  that 
should  esteeme  his  bloud  well  shed  te  cement  up  the  breach 
between  yr  Matle  and  yr  subjects  upon  this  occasion. 

Ita  testatur 

Johannes  Goodman1. 

Noted  Lea,  4°  Feb.  1640. 

Annexed  to  the  petition  was  a  statement  of  Goodman. 
There  were  two  indictments  against  him  ;  the  first  for  being 
a  Romish  priest ;  the  second  for  seducing  the  King's  sub- 
jects from  their  allegiance.  His  accusers  were  one  Sharpe, 
Hinton,  and  a  Dutch  woman,  formerly  arraigned  for  felony. 
On  the  first  point  Goodman  was  found  guilty,  on  the  ground 
that  he  had  so  confessed  himself  before  the  High  Commission 
Court ;  on  the  second  he  was  found  not  guilty 2.  What  was 
Goodman's  fate  does  not  appear.  It  is  quite  possible  that 
Charles  may  have  taken  advantage  of  his  petition  as  he  did  of 
Strafford's,  and  allowed  him  to  be  executed. 

An  instance  may  be  given  to  shew  the  zeal  with  which  the 
Long  Parliament  persecuted  the  Catholics.  On  the  17th 
August,  1643,  there  is  a  petition  to  the  House  of  Lords  of 
Francis  Newton,  Thomas  Mayo,  and  James  Waddesworth, 
messengers.  Their  Lordships  on  the  15th  November,  1641, 
ordered  that  any  man  who  should  discover  any  Popish  priests 
or  Jesuits,  and  procure  them  to  be  apprehended,  should  be 
rewarded  by  the  Parliament.  The  petitioners  have  brought 
many  dangerous  Popish  priests  and  Jesuits  to  their  trial  and  con- 
viction and  condemnation  during  the  present  Parliament,  but 
have  at  present  received  no  benefit  from  their  labours,  although 
they  have  in  the  prosecution  expended  large  sums  of  money. 
They  pray  that  some  recompence  may  be  made  to  them  for 
their  past  labours,  and  some  annual  allowance  for  the  future, 
to  encourage  their  diligence.  Annexed  to  the  petition  was 
a  copy  of  the  order  of  the  15th  November,  1641,  referred  to  in 
it ;  and  secondly,  a  list  of  the  names  of  the  priests  prosecuted 
and  proved  by  Francis  Newton,  James  Waddesworth,  and 

1  3  Eep.  Hist.  MSS.  Com.  p.  3. 
3  4  Eep.  Hist.  MSS.  Com.  46. 


Ch< tries  I. 


Tin 'inas  Moyo,  messengers  to  the  honourable  Hous3  of  Parlia- 
ment, at  Hair  proper  costs  and  charges1.  Of  those  mentioned 
in  the  list  six  were  actually  executed,  eight  sentenced  to  die, 
but  reprieved  by  Charles.  Of  the  rest,  some  were  outlawed 
and  some  escaped. 

on  the  12th  October,  1643,  there  is  a  certificate  of  Mr  Re- 
corder (Ilyiin,  that  Francis  Newton,  Thomas  Mayo,  and  James 
Waddesworth,  messengers,  have  performed  the  services  stated 
in  their  petition,  as  appears  by  the  annexed  certificates,  and 
an-  d.  serving  of  reward.  To  this  are  annexed  the  order  of 
the  House  of  Lords  of  the  17th  August,  1643,  referring  the 
petition  to  the  Recorder;  a  certificate  of  the  Clerk  of  the  Peace 
tor  Middlesex,  that  John  Hammond  and  others  had  been  con- 
victed as  Popish  priests,  and  Margaret  Powell  for  harbour- 
ing such  persons,  on  the  prosecution  of  Newton,  Mayo,  and 
Waddesworth;  a  certificate  of  Ralph  Briscoe,  the  Clerk  of 
Newgate,  of  the  names  of  nine  persons  convicted  as  Romish 
priests  on  the  evidence  of  Newton,  Mayo,  and  Waddesworth, 
of  whom  seven  were  executed  at  Tyburn ;  copy  of  a  letter 
from  the  Committee  of  the  Commons  for  Examinations,  to  the 
Lord  Mayor  of  the  City  of  London,  recommending  Newton, 
Mayo,  and  Waddesworth  for  their  services  in  having  procured 
the  conviction  of  more  Popish  priests  and  Jesuits  than  have 
been  convicted  by  any  other  means8. 

Goodman's  case  is  the  last  that  is  given  in  the  State  Trials 
before  the  outbreak  of  the  civil  war.  Although  only  the  first 
38  of  the  Acts  of  the  Long  Parliament  are  received  as  law  and 
printed  with  the  Statutes,  yet  many  of  the  acts  and  ordinances 
made  by  this  Parliament  are  so  important  as  shewing  the  true 
nature  of  the  Government  that  supplanted  Charles,  that  a  short 
account  of  them  is  necessary  to  make  the  subject  complete. 

The  first  that  should  be  noticed  is  the  celebrated  one  that 
mad.'  Parliament  a  sovereign  power  equal  to  the  King  in  the 
by  providing  it  could  not  be  dissolved  without  its  con- 
sent.    It  is  as  follows:  "This  Parliament  shall  not  be  dissolved, 
•.rued,  or  adjourned  but  by  Act  of  Parliament." 

"  \Vhereas  great  sums  of  money  must  of  necessity  be 
speedily  advanced  and  provided  for  the  relief  of  his  Majesty's 
army  nnd  people  in  the  northern  parts  of  this  realm,  and  for 
preventing  the  imminent  danger  the  kingdom  is  in,  and  for 
supply  of  other  his  Majesty's  present  and  urgent  occasions, 
which  cannot  be  so  timely  effected  as  is  requisite  without  credit 
for  raiding  the  said  monies,  which  credit  cannot  be  obtained 

i  5  Rep.  Hist.  MSS.  Com.  102. 
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until  such  obstacles  be  first  removed  as  are  occasioned  by  fears, 
jealousies,  and  apprehensions  of  divers  his  Majesty's  loyal  sub- 
jects, that  the  present  Parliament  may  be  adjourned,  pro- 
rogued, or  dissolved  before  justice  shall  be  duly  executed  upon 
delinquents,  public  grievances  redressed,  and  a  firm  peace  be- 
tween the  two  nations  of  England  and  Scotland  concluded,  and 
before  sufficient  provision  be  made  for  the  repayment  of  the  said 
monies  so  to  be  raised.  All  which  the  Commons  in  the  pre- 
sent Parliament  assembled  having  duly  considered,  do  there- 
fore most  humbly  beseech  your  most  excellent  Majesty,  that  it 
may  be  declared  and  enacted,  and  be  it  declared  and  enacted 
by  the  King  our  Sovereign  Lord,  with  the  assent  of  the  Lords 
and  Commons  in  this  present  Parliament  assembled,  and  by 
the  authority  of  the  same  :  that  the  present  Parliament  assem- 
bled shall  not  be  dissolved  unless  it  be  by  Act  of  Parliament  to 
be  passed  for  that  purpose,  nor  shall  be  at  any  time  or  times 
during  the  continuance  thereof  prorogued  or  adjourned  unless  it 
be  by  Act  of  Parliament  to  be  likewise  passed  for  that  pur- 
pose :  and  that  the  House  of  Peers  shall  not  at  any  time  or 
times  during  the  present  Parliament  be  adjourned  unless  it  be 
by  themselves  or  by  their  own  order :  and  in  like  manner  that 
the  House  of  Commons  shall  not  at  any  time  or  times  during 
the  present  Parliament  be  adjourned  unless  it  be  by  them- 
selves or  by  their  own  order :  and  that  all  and  every  thing  or 
things  whatsoever  done  or  to  be  done  for  the  adjournment, 
proroguing,  or  dissolving  the  present  Parliament  contrary  to 
the  Act  shall  be  utterly  void  and  of  none  effect." 

By  consenting  to  the  Act,  Charles  made  the  question  of 
civil  war  only  one  of  time.  He  had  assented  to  the  creation  of 
a  power  that  was  bent  on  depriving  him  of  his  rights,  and  he 
would  be  now  compelled  either  to  abandon  these  rights  or  to  fight 
for  them.  By  this  Act  the  whole  constitution  of  the  country 
was  subverted,  and  the  way  prepared  for  all  that  followed 
The  Bill  was  brought  in  in  consequence  of  a  movement  made  by 
Charles  on  the  3rd  May,  1641,  in  favour  of  Strafford.  The 
Commons  thereupon  inserted  a  clause  in  the  Subsidy  Bill  that 
neither  the  passing  of  that  Bill  nor  any  other  should  determine 
the  Session  of  Parliament,  and  ordered  a  Bill  to  be  prepared  to 
declare  and  assure  the  continuance  of  the  present  Parliament 
from  adjourning,  proroguing,  or  dissolving  without  the  consent 
of  both  Houses.  On  the  6th  May  it  was  brought  in,  read 
twice,  amendments  made,  reported,  and  ordered  to  be  en- 
grossed. On  the  7th  May  it  was  read  a  third  time,  passed, 
and  sent  up  to  the  Lords.  On  the  same  day  the  Bill  was  read 
twice  in  the  Lords,  and  committed.  On  the  8th  May  an  amend- 
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ment  was  iiiMTted  l>y  tho  Lords;  that  the  time  should  l»e  limited 
and  ii"t  left  indetinite;  and  that  Parliament  should  not  be  dis- 
solved within  two  years  except  by  consent  of  both  Houses,  tint 
time  l.rin:;  sullicient  to  provide  a.u'aiii^t  any  aeeidents  that  were 
then  apprehended.  On  representations  by  the  Commons  the 
l.«>ids  abandoned  their  amendment,  and  passed  the  Bill  as  it 
stood,  and  on  the  10th  the  royal  assent  was  given  to  it  by 
commission,  and  also  to  the  Bill  attainting  Strafford.  So  in 
one  week  the  relative  positions  of  the  King  and  Parliament 
were  changed. 

The  ordinances  begin  in  1643.  On  the  6th  March  (c.  3)  an 
ordinance  was  made  ordering  an  assessment  for  the  relief  of 
maimed  soldiers,  widows,  and  children  and  persons  slain  in  the 
Parliament  service.  An  assessment  was  to  be  made  in  every 
parish  in  the  kingdom  in  which  such  soldiers  last  inhabited,  for 
their  relief. 

Cap.  4,  after  reciting  the  care  of  Parliament  to  preserve 
the  Kin<j  and  kingdom  from  the  mischievous  designs  of  Papists 
and  ill  affected  persons,  ordained  by  the  authority  of  the  Lords 
and  Commons  that  the  estates  of  all  the  Bishops  and  other  per- 
sons who  had  raised  arms  against  Parliament  or  contributed  to 
the  King's  army  or  opposed  any  force  raised  by  Parliament, 
should  be  seized  and  sequestered,  and  the  rents  of  the  estates 
and  monies  received  by  the  sequestration  were  to  be  employed 
in  maintaining  the  army  and  forces  raised  by  the  Parliament. 

Another  ordinance  of  the  25th  April  (c.  5)  pledged  the 
public  credit  to  any  who  should  lend  Sir  Arthur  Haselrigg  and 
v^ir  William  Waller  horse  or  foot  fitted  or  prepared  for  war,  or 
money,  that  they  should  be  repaid  with  interest  out  of  the 
public  stock  of  the  kingdom.  Chapter  15  extended  the  de- 
finition of  delinquents  to  include  all  who  had  any  hand  in 
Waller's  plot,  or  who  should  molest  any  that  yielded  obedience 
to  the  orders  of  the  Parliament,  or  that  had  harboured  any 
Popish  priests  or  Jesuits  since  the  29th  Nov.,  1642,  or  should 
hereafter  harbour  them.  AJ1  persons  who  have  been  convicted 
of  recusancy,  or  that  had  or  should  be  indicted  for  it,  or  that 
had  been  at  mass  for  a  year  before  the  26th  March,  1643,  or 
should  hereafter  be  at  mass,  or  whose  children,  grandchildren, 
or  any  living  in  the  house  with  them,  should  be  of  the  Popish 
religion,  and  all  persons  over  21  who  refused  to  take  the  follow- 
ing oath  : 

"I,  A.  B.,  do  abjure  and  renounce  the  Pope's  supremacy 
and  authority  over  the  Catholic  Church  in  general  and  over  myself 
in  particular,  and  I  do  believe  that  there  is  not  any  transub- 
Btantiation  in  the  ^acrament  of  the  Lord's  Supper,  or  in  the 
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1643.  |  elements  of  bread  and  wine,  after  the  consecration  thereof  by 
any  person  whatever.  And  I  also  believe  that  there  is  not  any 
purgatory,  or  that  the  consecrated  Host,  crucilix,  or  images 
ought  to  be  worshipped,  or  that  any  worship  is  due  unto  any 
of  them.  And  I  also  believe  that  salvation  cannot  be  merited 
by  works,  And  all  doctrine  in  affirmation  of  the  said  points 
I  do  abjure  and  renounce  without  any  equivocation,  mental 
reservation,  or  secret  evasion  whatsoever,  taking  the  words  by 
me  spoken  according  to  the  common  and  usual  meaning  •  of 
them.  So  help  me  God." 

All  these  persons  being  delinquents  their  whole  estate  and 
property  were  liable  to  be  seized  and  confiscated.  The  persons 
seizing  were  to  have  the  protection  of  Parliament  for  their 
indemnity,  and  be  held  and  were  to  be  esteemed  as  persons 
doing  an  acceptable  service  to  the  commonwealth.  If  anything 
was  required  to  shew  that  the  cause  of  the  Commons  was  not 
the  cause  of  liberty,  their  ordinances  would  shew  it.  Mere 
difference  in  speculative  belief  subjected  the  unfortunate  holder 
of  opinions  that  could  not  in  any  way  be  hurtful  to  the  state, 
such  as  justification  by  works,  to  be  reduced  to  beggary. 

By  Chap.  19  the  King's,  Queen's,  and  Prince's  revenues  were 
ordered  to  be  seized  and  employed  in  such  cases  as  might  be 
appointed  by  the  Committee  of  Revenue.  By  Chap.  5 1  the  Book 
of  Common  Prayer  was  abolished,  the  Statutes  of  Edward  VI. 
and  Elizabeth  authorizing  its  use  repealed,  and  the  Directory 
ordered  to  be  used  in  its  place.  By  Chap.  57  the  Directory  was 
to  be  used  in  all  parishes  in  England  and  Wales  under  a 
penalty,  and  a  penalty  imposed  on  using  the  Prayer  Book. 
Chap.  64  abolished  Archbishops  and  Bishops,  and  settled  their 
lands  in  trustees,  who  were  to  hold  the  same  and  apply  the 
rents  as  Parliament  should  appoint;  and  by  Chap.  64  the  lands 
were  to  be  sold.  By  Chap.  76  an  indemnity  was  given  to  all 
persons  who  during  the  war  had  acted  by  the  authority  of  Par- 
liament for  any  act  they  might  have  done  during  the  late  wars 
and  troubles.  Chap.  78  directed  that  a  week's  poor  rate  to  be 
levied  in  the  way  provided  by  the  43rd  Elizabeth  should  be 
levied  for  the  support  of  the  widows  and  orphans  of  those  who 
had  died  in  the  service  of  Parliament  during  the  late  wars. 
Chap.  80  granted  a  pardon  and  indemnity  to  all  who  had  borne 
arms  for  the  Parliament  for  anything  they  had  done.  Chap.  82 
made  a  rate  upon  the  land  for  the  pay  of  Fairfax's  army.  Chap. 
118  fixed  the  new  government  of  the  Church  by  providing  that 
all  England  and  Wales  should  be  brought  under  the  government 
of  congregational,  classical,  provincial,  and  national  assemblies, 
and  gave  directions  for  the  election  of  parochial  and  congrega- 
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tional  elders,  and  appointed  persons  to  be  peers  and  judges  of 
those  who  should  be  chosen  elders.  A  few  more  ordinances  com- 
pleted the  work  of  the  Parliament.  Chap.  4  prohibited  any 
one  ln-iii^  proclaimed  king.  Chap.  7  abolished  the  oaths  of 
allegiance,  obedience,  and  supremacy,  and  Chap.  16  abolished 
the  kindly  office.  Chap.  17  took  away  the  house  of  peers,  and  | 
Chap.  '11  declared  England  to  be  a  commonwealth  and  free 
state.  It  is  as  follows  : 

"  Be  it  declared  and  enacted  by  the  present  Parliament 
and  by  the  authority  of  the  same,  that  the  people  of  England 
and  of  all  the  dominions  and  territories  thereunto  belonging, 
are  and  shall  be  and  are  hereby  constituted,  made,  established, 
and  confirmed  to  be  a  commonwealth  and  free  state  and  shall 
henceforth  be  governed  as  a  commonwealth  and  free  state  by 
the  supreme  authority  of  the  nation,  the  representatives  of  the 
people  in  Parliament,  and  by  such  as  they  shall  appoint  and 
constitute  as  officers  and  ministers  under  them  for  the  good  of 
the  people,  and  that  without  any  King  or  House  of  Lords." 
This  was  passed  on  the  19th  May,  1649.  Eight  years  had 
sufficed  to  confiscate  the  property  of  all  those  who  had  opposed 
the  Parliament,  or  who  would  not  swear  that  their  religions 
opinions  coincided  with  those  of  a  set  of  fanatics,  who  would 
not  overthrow  the  Anglican  Church,  disestablish  and  disendow 
it,  and  agree  to  set  up  a  new  form  of  Church  government 
foreign  to  the  wishes  and  opinions  of  the  majority,  who  would 
not  deprive  the  conquered  of  the  bulk  of  the  property  they  pos- 
sessed, and  tax  the  little  that  was  left  to  them  for  the  support 
of  the  army  who  had  conquered  them,  who  would  not  abolish 
one  of  the  most  ancient  monarchies,  one  of  the  most  illustrious 
assemblies  that  then  existed  in  Europe,  and  set  up  a  form  of 
government  that  all  parties  in  the  state  equally  disliked.  In 
spite  of  opposition  all  this  was  expressed  to  be  done  by  the 
supreme  authority  of  the  nation,  their  representatives  in  Par- 
liament. The  best  commentary  upon  it  is  the  fact  that  when 
the  Long  Parliament  met  on  the  3rd  November,  1640,  150 
Lords  and  500  members  of  the  House  of  Commons  had  consti- 
tuted the  Parliament  of  England.  At  no  time  in  May,  1649, 
when  the  commonwealth  was  established,  did  the  House  of 
Commons  comprise  75  members. 

Such  was  the  legislation  of  the  Long  Parliament.  The 
chief  trials  that  took  place  under  its  rule  were  those  of  Lord 
Macguire  for  the  Irish  rebellion,  Charles  I.,  the  Duke  of 
Hamilton,  Lord  Capel,  and  Lillburn. 
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Lord  Macguirds  Case1. 

Nothing  tended  to  Charles's  ruin  more  than  the  celebrated 
Irish  rebellion.  While  Charles  was  in  Scotland  in  October, 
1641,  the  disbanded  soldiers  of  Strafford's  army  and  the  Catho- 
lics of  Ulster  rose  in  rebellion.  It  spread  rapidly  over  the 
country,  all  the  Catholics,  even  those  within  the  pale,  joining 
in  it.  The  rebels  waged  a  war  of  extermination  against  the 
English  settlers.  The  horrors  of  that  rebellion  stand  out  con- 
spicuously even  in  the  horrible  tale  of  cruelties  connected  with 
Ireland.  Death  was  the  most  merciful  treatment  the  unfor- 
tunate Protestants  received.  The  number  that  perished  is 
differently  estimated  at  from  40,000  to  200,000  persons.  The 
treatment  they  received  is  thus  stated  by  May2: 

"  Many  thousands  of  them  at  several  places,  (too  many 
to  be  here  inserted),  after  all  despites  exercised  upon  them 
living  were  put  to  the  worst  of  deaths,  some  were  burned  on 
set  purpose,  others  drowned  for  sport  and  pastime,  and  if  they 
swam  kept  from  landing  with  poles,  or  were  shot  and  murdered 
in  the  water.  Many  were  buried  quick,  and  some  set  into  the 
earth  breast  high,  and  there  left  to  famish.  But  most  bar- 
barous, (as  appears  in  very  many  examinations),  was  that 
cruelty  which  was  shewed  to  great-bellied  women,  whom  the 
villains  were  not  content  merely  to  murder,  but  ripped  up 
their  bellies  and  many  times  took  delight  to  see  the  hogs  eat 
the  abortive  infants." 

Except  Dublin  the  whole  of  Ireland  was  lost  to  the 
English,  a  plot  was  formed  to  surprise  Dublin  Castle  and 
murder  the  Lords'  Justices  and  Council.  The  narrative  of  all 
the  Irish  horrors  created  great  excitement  in  England,  and 
that  excitement  was  increased  by  the  report  circulated  by  the 
rebels  that  they  had  Charles's  authority  and  a  commission 
from  him  for  rising  in  rebellion.  It  is  now  admitted  that  this 
was  untrue  •  nothing  injured  Charles  more  than  the  rebel- 
lion, but  his  peculiar  conduct  in  regard  to  it  certainly  lent 
great  weight  to  the  then  prevalent  opinion.  When  the  Scotch 
had  refused  to  admit  the  service  book,  Charles  at  the  earliest 
possible  moment  proclaimed  them  traitors.  His  proclamation 
was  dispersed  throughout  the  whole  country  and  ordered  to  be 
read  in  all  churches.  The  Irish  rebellion  broke  out  in  October. 
The  proclamation  declaring  them  rebels  was  not  issued  till  the 
January  following,  and  then  only  40  copies  were  ordered  to  be 
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printed,   so  that   the   declaration  that   the   Irish  were  rebel*; 

to  have  been  most  reluctantly1  made  by  Charles. 
Lord  Macguire  and  MacMahon  were  the  principal  persons 
iii  tin-  plot  to  surprise  Dublin  Castle.  The  night  be- 
t'->iv  tln>  j»lot  was  to  have  been  executed  the  government  heard 
of  it,  and  Macguire  and  MacMahon  were  arrested.  MacMahon 
at  once  avowed  the  plot,  but  Macguire  said  nothing.  They 
kept  in  custody  at  Dublin  until  the  spring  in  March, 
1 •  ',  i  •_'.  .Mar-uire  made  some  sort  of  confession,  and  in  July  he 
and  MacMahon  were  sent  to  England  and  imprisoned  in  the 
Tower.  There  they  remained  for  two  years.  In  August,  1644, 
being  helped  by  two  priests  of  the  Spanish  ambassador's 
household  and  the  landlady  of  the  French  agent,  they  were  sup- 
plied with  a  saw  and  a  rope,  and  sawing  through  the  door  of 
their  room  in  the  Tower,  with  the  rope  they  got  over  the 
Tower  wall,  swam  the  ditch  and  escaped.  Parliament  is- 
sued a  proclamation  offering  £100  for  their  arrest,  but  for 
more  than  a  month  nothing  was  heard  of  them.  They  took 
lodgings  at  a  constable's  in  Drury  Lane,  and  one  day  in  Sep- 
tember one  of  them  hearing  a  woman  calling  oysters,  went  to 
the  window  to  buy  some.  They,  calling  to  the  woman,  attracted 
the  attention  of  a  servant  of  Sir  John  Clotworthy,  who  was 
passing  by  and  recognised  them,  and  at  once  gave  information 
to  the  Lieutenant  of  the  Tower,  who  went  and  arrested  them. 
Parliament  accordingly  determined  to  bring  them  at  once  to 
trial.  On  the  llth  November,  1644,  they  were  brought  to  the 
bar  of  the  King's  Bench  and  arraigned. 

By  the  indictment  they  were  charged  with  having  with  Sir 
Philip  O'Neale,  Philip  O'Reilly,  Roger  Moore,  Roger  Mac- 
guire, Toole  O'Coule,  clerk,  a  Romish  priest,  and  divers  others 
unknown,  intending  to  extinguish  the  love  and  obedience,  which 
faithful  subjects  owe  to  the  Sovereign,  on  the  26th  October, 
1641,  at  Dublin,  in  Ireland,  in  parts  beyond  the  seas,  traitor- 
ously conspired  to  deprive  the  King  of  his  kingdom  of  Ireland, 
to  bring  him  to  death  and  destruction,  to  make  insurrection 
against  him,  to  levy  war  against  the  King,  to  change  and  alter 
the  government  and  religion,  to  bring  a  stranger  and  foreigner, 
to  invade  the  realm,  and  levy  war  there.  In  execution  of 
which  design  Macguire  sent  O'Coule  to  O'Neale,  who  was  then 
in  Flanders,  to  write  to  him,  to  raise  an  army  there,  and  bring 
it  over  to  Ireland  :  that  also  they  conspired  to  seize  the  King's 
Castle  of  Dublin  and  other  the  King's  forts,  castles,  and  maga- 
zines in  that  kingdom  :  that  they  actually  attempted  to  seize 
Dublin  Castle  and  the  munitions  therein  :  that  on  the  22nd 
October,  1641,  at  Charlemont  and  other  places,  being  armed 
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and  arrayed  in  a  warlike  manner  with  banners  displayed, 
they  levied  war  against  the  King,  seized  the  King's  fort  at 
Charlemont,  and  maliciously  and  traitorously  killed  and  mur- 
dered Toby  Lord  Calfield  and  other  of  the  King's  subjects  that 
were  Protestants:  that  on  the  4th  June,  1642,  they  levied 
war,  seized  and  surprised  the  castles  of  Kalagh  and  Cragan, 
and  killed  and  murdered  Owen  Powell,  and  many  others  of 
the  King's  Protestant  subjects. 

Lord  Macguire  on  being  called  on  to  plead,  pleaded  not  guilty. 

He  was  asked  how  he  would  be  tried. 

And  thereupon  he  pleaded  the  statute  Magna  Charta, 
9  Henry  III.,  that  none  should  be  condemned  but  by  trial 
of  his  peers,  the  statute  10  Henry  VII.  (Poyning's  law);  that 
all  the  statutes  made  in  England  should  from  thenceforth  be 
in  force  in  Ireland;  that  before  the  time  of  the  several  treasons 
charged  in  the  indictment,  Bryan  Macguire,  his  father,  by  let- 
ters patent  was  created  Baron  of  Enniskillen  in  Ireland,  to  him 
and  the  heirs  male  of  his  body ;  by  force  whereof  his  father 
was  seised  of  the  barony  in  fee  tail,  and  died  so  seised  1st 
February,  1637,  after  whose  death  the  barony  descended  to 
the  defendant,  and  by  virtue  whereof  he  was  a  baron  of  Ire- 
land ;  and  that  at  a  Parliament  held  at  Dublin  the  16th  March, 
1640,  which  was  then  continued  to  the  7th  August  after,  and 
then  adjourned  to  the  9th  November  following,  and  then  pro- 
rogued to  the  4th  February  thence  next  following,  and  from 
thence  continued  till  the  24th  June,  1642,  he  was  one  of 
the  noblemen  and  peers  of  that  Parliament ;  that  on  the 
23rd  October,  1641,  he  was  arrested  and  imprisoned  upon  the 
pretence  of  the  several  treasons  in  the  said  indictment  men- 
tioned, and  then  committed  till  the  12th  July,  1642,  when  he 
was  brought  against  his  will  to  Westminster,  and  then  com- 
mitted to  the  Tower  of  London  in  strict  custody,  and  contended 
that  the  court  had  no  jurisdiction  to  try  him,  and  prayed  that 
he  might  be  tried  and  judged  by  his  peers  in  Ireland.  To  this 
plea  the  King's  counsel,  Ashe,  demurred.  Lord  Macguire 
joined  in  the  demurrer. 

The  question  raised  by  the  plea  whether  an  Irish  peer  can  for 
treason  committed  in  Ireland  be  tried  by  a  jury  in  Middlesex, 
under  the  statute  35  Henry  VIII.  c.  2,1  or  can  only  be  tried  in  the 
Parliament  of  Ireland,  was  argued  in  the  next  term,  Hilary, 
1645,  by  William  Pugin,  on  behalf  of  the  jurisdiction. 

After  reading  the  statute  of  Henry  VIII.,  Pugin  urged, 

(1)  That  this  statute  extended  to  treasons  committed  in 
Ireland  by  Irish  commoners. 

1  See  ante,  p.  69. 
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(2)  That  it  also  extended  to  treasons  committed  in  Ireland 
by  Irish  peers  as  well  as  commoners. 

(3)  That  this  being  so,  it  inevitably  ousted  them  of  a  trial 
by  Irish  peers,  and  subjected  them  to  a  trial  at  the  bar  of  the 
King's  Bench  by  a  Middlesex  jury. 

It  does  not  appear  who  argued  the  case  for  the  defendant. 
It  seems  to  have  been  argued  before  one  judge  only,  Bacon,  and 
lie  hrld  that  an  Irish  peer  could  be  tried  in  England  for  trea- 
son committed  in  Ireland,  and  accordingly  overruled  the  plea 
to  the  jurisdiction. 

on's  decision  on  this  point  was  communicated  to  the 
House  of  Commons,  and  they  on  the  1st  February,  1645,  re- 
solved upon  the  question,  That  the  House  doth  approve  of  the 
judgment  given  by  Master  Justice  Bacon  in  overruling  the  plea 
of  the  Lord  Macguire,  and  of  the  manner  of  the  trial  upon  the 
indictment  of  high  treason  in  the  King's  Bench,  and  the  judge 
is  required  to  proceed  speedily  thereupon  according  to  law  and 
justice.  The  Lords'  concurrence  is  to  be  desired  herein.  Mas- 
ter Recorder  is  appointed  to  carry  it  up. 

In  this  vote  the  House  of  Lords  concurred,  and  an  order 
was  drawn  up  in  the  same  words. 

On  the  18th  February,  1645,  Lord  Macguire  was  placed  at 
the  bar  and  arraigned  as  Connor  Macguire,  Esq.,  his  plea  of 
peerage  being  disallowed.  He  asked  for  time  to  send  over 
to  Ireland  for  his  witnesses.  He  was  told  he  ought  to  have 
done  this  before  he  was  indicted  last  term,  and  ought  to  have 
expected  his  trial. 

Serjeant  Whit  field,  the  counsel  for  the  prosecution,  opposed 
this,  saying  it  was  a  most  unusual  course.  The  prisoner  did 
not  say  where  the  witnesses  were,  what  they  could  say,  or  who 
they  were.  The  proof  lay  in  the  Crown,  and  there  is  no  justi- 
fication in  treason. 

The  judge  told  Macguire  that  Lord  Grey1  had  no  witnesses. 
Marguire  still  urged  that  he  required  some;  but  was  told  that 
he  was  charged  with  certain  acts,  such  as  taking  castles,  which 
the  prosecutor  would  have  to  prove.  If  they  did  this,  no  wit- 
nesses would  help  him :  if  they  did  not,  he  would  be  acquitted. 
The  application  to  postpone  the  trial  was  refused.  On  the 
jury  being  called,  Macguire  challenged  23  peremptorily,  and 
exhausted  the  panel.  The  prosecutor  then  asked  for  a  venire 
,  returnable  next  day.  Some  argument  took  place  as  to 
this,  and  the  counsel  for  the  Crown  asked  for  leave  to  retire 
and  consult  on  what  course  to  follow.  This  was  allowed.  On 

1  See  ante,  p.  99. 
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their  return  they  said  the  proper  course  was  to  have  a  tales. 
returnable  the  next  day. 

The  judge  doubted  if  so  short  a  time  as  the  next  day 
would  do. 

Serjeant  Whitfield  referred  to  Friar's  case  in  3  Henry  VII., 
where  this  was  done,  and  so  the  judge  ordered  a  distringas  and 
a  quadraginta  tales  to  be  made  out  against  the  next  morning. 

On  the  next  day  Macguire  asked  that  his  plea  of  peerage 
might  be  referred  to  another  court,  but  this  was  vehemently 
opposed  by  the  prosecution,  and  the  court  held  that  he  should 
have  made  his  application  before;  that  having  put  himself  upon 
the  country,  and  the  jury  being  returned,  he  had  waived  the 
right  of  appeal. 

The  jury  were  called.  Macguire  challenged  12  more  per- 
emptorily, making  35  in  all.  He  asked  that  any  of  the 
jurors  who  might  be  called  might  be  sworn  as  to  whether  they 
had  purchased  any  of  his  estates  which  had  been  forfeited  and 
sold. 

The  judge  told  him  that  such  a  general  question  could 
not  be  put ;  but  if  he  could  shew  that  any  particular  juror 
had  any  benefit  from  the  forfeiture  of  his  lands,  he  should  be 
set  aside. 

The  counsel  'for  the  prosecution  added,  that  Macguire 
having  exhausted  his  peremptory  challenge,  could  now  only  be 
allowed  to  challenge  for  cause,  and  that  it  must  be  for  cause 
affecting  the  individual.  To  this  the  court  assented. 

The  jury  were  by  the  judge's  directions  required  to  swear 
that  they  had  none  of  them  had  adventures,  or  had  any  share 
in  Ireland  in  the  rebels'  lands.  Macguire  desired  that  they 
might,  also  he  asked  if  they  themselves,  their  children,  or 
brothers  had,  but  this  was  held  to  be  unreasonable. 

The  jury  being  sworn,  Macguire  contended  he  was  entitled 
to  be  tried  by  a  jury  of  24,  as  that  was  the  number  returned  at 
first.  This  the  court  held  was  quite  inadmissible. 

The  prisoner  was  then  given  in  charge  to  the  jury.  It  does 
not  appear  that  any  speech  was  made  by  the  counsel  for  the 
Crown,  but  the  witnesses  were  at  once  called. 

Sir  William  Cole  was  the  first  witness. 

Whitfield  said,  You  know,  Sir  William  Cole,  a  great  many 
of  their  names  which  you  have  heard  that  were  conspirators 
with  the  Lord.  What  religion  were  they  of  ? 

They  were  all  Papists. 

Who  were  they  1 

The  Lord  Macguire,  Sir  Phelim  O'Neale,  Koger  Moore,  &c. 

Sir  Francis  Hamilton  was  then  called,  and  was  asked  on 
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what  occasion  it  was  that  the  conspirators  got  an  order  to  view 
tin-  maLTa/inr.  He  replied,  lie  was  then  a  member  of  the 
Mouse  of  Commons  in  Ireland,  and  a  message  was  sent  to  the 
of  (ominous  from  the  House  of  Lords,  that  there  was 
a  pint  fur  blowing  up  the  Irish  Parliament-house,  and  a.-kini: 
that  a  search  mi^ht  l>e  made.  The  prisoner  was  one  of  the 
lords  named  to  make  the  search.  He  did  not  know  what  was 
found.  They  then  doired  to  search  Dublin  Castle  and  the 
me,  as  a  coachman  of  Lord  Strafford's  said  something 
a  1  MI ut  Mowing  up  the  Parliament-house.  The  real  object  was 
to  find  out  where  the  stores  and  ammunitions  were,  so  as  to 
sui-prise  them. 

Sir  William  Stuart  said,  he  was  one  of  the  committee  to    Sir  wu 

h.    They  searched  very  carefully.    Lord  Macguire  searched    * 
very  narrowly,  and  was  very  desirous  to  know  where  the  stores 

\\rrr. 

I  .ord  Blaney  was  called  to  prove  that  either  Lord  Macguire    Lord 
or  Lord  Fin-all  proposed  the  search.      Lord  Clanmorris  is  over 
there,  he  is  a  pestiferous  Papist.     Lord  Fingall  is  a  Papist. 

The  information  of  Woodcock,  one  of  the  sheriffs  of  Dublin,  i  Woodcock'* 
was  then  put  in.     He  said  that  hearing  that  Lord  Macguire  and  i  J2J^r/rta" 
1<>  or  12  others  were  at  the  house  of  a  surgeon  named  Nevill  | 
on  the  niijit  of  the  22nd  October,  1641,  he  went  there,  and  i 
was  told  they  were  gone  to  bed.     He  had  the  house  watched, 
and  found   Mac^uirr  had  gone  to  one  Keen,  a  tailor.     He  had 
Keen's  house  searched,  and  found  a  quantity  of  arms,  some  of 
which  were  the   prisoner's.       On  reporting  this  to  the  Lords 
.Justices,  they  ordered  Macguire  to  be  arrested,  and  at  last  he 

•••and  hid  in  a  loft. 


Lord  Macguire's  examination  of   the   26th  March,   1642, 


Lord 


before  the  Lords  Justices  and   the  Council,  was  then  put  in    ^a,;'^'. 
and  read,  in  which  Macguire  admitted  having  been  at  various    tio*> 
nuttings  at  which  the  plan  of  thr  re'nellion  was  discussed,  and 
it  was  agreed  that  there  should   be  a  rising,  and  the  Castle 

of  I  )ul>lin  sei/ed. 

A  ni«t  her  examination  taken  in  the  Tower  on  the  22nd  June, 
I'll  i1,  vrttB  then  put  in,  by  which  Macguire  admitted  his  former 
examination  to  be  true,  stated  he  w«fl  only  a  mean  instrument 
in  the  de>i^n,  that  the  plan  was  to  seize  Dublin  Castle,  and 
to  secure  toleration  for  the  Catholic  religion  ;  that  he  came  to 
Dublin  to  put-  the  drsiijn  into  execution,  but  was  arrested.  He 
admitted  escaping  from  the  Towrr. 

John  Carmich's  deposition  was  road.     It  stated  that  Lord 

lire  and  srvrral    Irishmen   went  to  Dublin  to  seize  the 

('astir  and  put  all  Pivtestants  to  thr  sword  ;   that  they  were  to 
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be  met  by  a  number  of  Papists ;  that  they  intended  to  take  all 
the  forts  in  the  kingdom,  and  especially  the  town  of  Ennis- 
killen,  and  to  kill  all  the  Protestants  ;  that  Lord  Macguire  had 
appointed  his  brother,  Ray  Macguire,  to  command  in  Fer- 
managh ;  that  Sir  William  Cole,  his  wife,  and  children  were  to 
be  thrown  into  the  river ;  that  Ray  Macguire  fortified  his 
house,  seized  two-and- twenty  castles,  burnt  a  church  with  18 
Protestants  in  it,  and  destroyed  794  Protestants. 

Sir  William  Cole  was  called,  and  confirmed  this. 

Serjeant  Whitfield  said  the  rest  of  the  evidence  would  be 
directed  to  these  points,  Capt.  O'Neale's  landing,  and  the 
affairs  at  Guilo  and  Crocan  Castles. 

Sir  William  Stuart  said  that  O'Neale  landed  in  July, 
1641,  and  brought  a  great  supply  of  arms  and  ammunition. 

Lady  Calfield  was  called  to  prove  that  Sir  Phelim  O'Neale,  on 
the  23rd  October,  1641,  took  Charlemont  Castle,  murdered 
all  the  persons  found  there,  took  Lord  Calfield  prisoner,  pro- 
posed he  should  be  exchanged  for  Lord  Macguire,  and  as  the 
Lords  Justices  would  not  agree  to  that,  Lord  Calfield  was 
murdered. 

Mr  Wardrope  also  proved  the  taking  of  Charlemont  and  the 
murder  of  Lord  Calfield. 

Walter  Gubson  proved  that  Guilo  and  Crocan  Castles  were 
besieged  for  a  quarter  of  a  year  by  some  1500  men,  and  at  last 
taken.  This  was  confirmed  by  Sir  Francis  Hamilton. 

Sir  Charles  Coote  was  called  to  prove  the  generality  of  the 
rebellion;  that  104,700  were  killed  in  one  province  in  the  first 
three  months ;  that  a  supreme  council  was  formed  by  the  rebels, 
who  in  their  own  name  appointed  judges,  printed,  coined. 
They  granted  to  Lady  Macguire  certain  estates  to  recompense 
her  for  the  loss  she  had  sustained;  that  they  pretended  to 
act  under  the  authority  of  the  Pope's  Bull,  a  copy  of  which 
was  put  in.  It  is  as  follows  : 

"  Ad  futuram  Rei  Memoriam  Urbanus  Octavus,  &c. 

"  Having  taken  into  our  serious  consideration  the  great  zeal 
of  the  Irish  towards  the  propagating  of  the  Catholic  faith, 
and  the  piety  of  the  Catholic  warriors  in  the  several  armies 
of  that  kingdom,  which  was  for  that  singular  fervency  in  the 
true  worship  of  God,  and  notable  care  had  formerly  in  the  like 
case  by  the  inhabitants  thereof,  for  the  maintenance  and  pre- 
servation of  the  same  orthodox  faith,  called  of  old  the  land 
of  saints,  and  having  got  certain  notice  how,  in  imitation  of 
their  godly  and  worthy  ancestors,  they  endeavoured  by  force  of 
arms  to  deliver  their  thralled  nations  from  the  oppressions  and 
grievous  injuries  of  the  heretics,  wherewith  this  long  time  it 
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hath  l.r.-n  atllicted  ami  heavily  burdened;  and  gallantly  do  in 
tin-in  what  lirth  to  extirpate  and  totally  root  out  those  workers 
of  iniquity  who  in  the  kingdom  of  Ireland  had  infected,  and 
an-  always  striving  to  infect,  the  mass  of  Catholic  purity  with 
the  pestiferous  leven  of  their  heretical  contagion ;  we  therefore 
beinL;  willing  to  cherish  them  with  the  gifts  of  those  spiritual 
graces  whereof  by  God  we  are  ordained  the  only  disposers  on 
» -art  1 1  by  the  mercy  of  the  same  Almighty  God,  trusting  in 
the  authority  of  the  blessed  apostles  Peter  and  Paul,  and 
)>y  virtue  of  that  power  of  binding  and  loosing  of  souls 
which  God  was  pleased  without  our  deserving  to  confer  upon 
us,  to  all  and  every  one  of  the  faithful  Christians  in  the  fore- 
sail 1  kingdom  of  Ireland,  now  and  for  the  time  militating 
against  the  heretics  and  other  enemies  of  the  Catholic  faith, 
they  being  truly  and  sincerely  penitent  after  confession  and 
the  spiritual  refreshing  of  themselves  with  the  sacred  com- 
munion of  the  body  and  blood  of  Christ,  do  grant  a  full  and 
plenary  indulgence  and  absolute  remission  for  all  their  sins, 
and  such  as  in  the  holy  time  of  jubilee  is  usual  to  be  granted 
to  those  that  devoutly  visit  a  certain  number  of  privileged 
churches  within  and  without  the  walls  of  our  city  of  Rome,  by 
the  tenor  of  which  present  letters,  for  once  only  and  no  more, 
we  freely  bestow  the  favour  of  this  absolution  upon  all  and 
every  one  of  them,  and  withal  desiring  heartily  all  the  faith- 
ful in  Christ,  now  in  arms  as  aforesaid,  to  be  partakers  of  this 
must  precious  treasure. 

"  To  all  and  every  one  of  these  aforesaid  faithful  Chris- 
ti.nis  we  grant  license  and  give  power  to  chuse  into  them- 
selves for  this  effect  any  fit  confessor,  whether  a  secular  priest 
or  a  regular  of  some  order,  as  likewise  any  other  selected  per- 
son approved  of  by  the  ordinary  of  the  place,  who  after  a  dili- 
gent hearing  of  their  confession  shall  have  power  to  liberate 
and  absolve  them  from  excommunication,  suspension,  and  all 
other  ecclesiastical  sentences  and  censures  by  whomsoever, 
or  for  what  cause  soever  pronounced  or  inflicted  upon  them, 
as  also  from  all  sins,  trespasses,  transgressions,  crimes,  and  de- 
liiKjuences  how  heinous  and  atrocious  soever  they  be,  not  omit- 
ting those  very  enormities  in  the  most  ]>eculiar  cases  which  by 
any  whatsoever  former  constitutions  of  ours  or  of  our  pre- 
or  Popes,  than  which  we  will  have  these  to  be  no  less 
valued  in  every  point,  were  designed  to  be  reserved  to  the 
ordinary  or  to  the  apostolic  see,  from  all  which  the  confessor 
shall  hnvliy  have  power  granted  him  to  absolve  the  foresaid 
Catholics  at  the  bar  of  conscience,  and  in  that  sense  only.  And 
furthermore  wo  iriv'-  them  power  to  exchange  what  vow  or 
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vows  soever  they  were  formerly  astricted  to,  those  of  religion 
and  chastity  excepted,  into  any  other  pious  and  good  work  or 
works  imposed  or  to  be  imposed  on  them,  and  every  one  of 
them  to  perform  in  all  the  aforesaid  cases  by  wholesome  pe- 
nance according  to  the  mind  and  will  of  the  confessor. 

"  Therefore  by  the  tenor  of  these  present  letters,  and  by 
the  virtue  of  that  holy  strict  obedience  wherein  all  Christians 
are  bound  unto  us,  we  charge  and  command  all  and  every  one 
of  the  reverend  brethren,  archbishops,  bishops,  and  other  eccle- 
siastical prelates  and  whatsoever  ordinaries  of  places  now  re- 
siding in  Ireland,  together  with  all  vicars,  substitutes,  and 
officials  under  them,  or  these  failing,  we  command  all  such  to 
whom  in  those  places  the  cure  of  souls  is  incumbent,  that  as 
soon  as  they  shall  have  received  the  copies  of  these  our  letters, 
they  shall  forthwith,  without  any  stop  or  delay,  publish  them, 
and  cause  them  to  be  published  throughout  all  their  churches, 
dioceses,  provinces,  countries,  cities,  towns,  lands,  villages,  and 
places  whatsoever. 

"  Nevertheless  we  do  not  intend  by  these  present  letters 
where  any  public  or  secret  irregularity  is  made  known,  or  any 
defection,  apostasy,  incapacity,  or  inability  in  any  manner  or 
way  contracted  to  dispense  therewith  or  grant  any  other  power 
or  faculty  of  dispensation,  rehabilitation,  or  restoring  the  de- 
linquent to  his  former  condition  though  but  at  the  bar  of  con- 
science. Neither  can  nor  should  these  our  present  letters  avail 
or  be  steadable  to  those  who  by  us  and  the  apostolic  see,  or  by 
any  prelate  or  ecclesiastical  judge,  have  been  excommunicated, 
suspended,  interdicted,  or  declared  and  publicly  denounced  to 
have  justly  incurred  the  sentences  and  censures  of  the  church 
till  first  they  have  satis  Bed  and  agreed  with  the  parties  therein 
concerned,  notwithstanding  all  other  constitutions  and  aposto- 
lical ordinations  ;  whereby  nevertheless  the  faculty  of  absolu- 
tion in  these  as  well  as  other  expressed  cases  is  so  reserved  to 
his  holiness  the  pope  for  the  time  being,  that  no  kind  of  jubilee 
nor  power  of  granting  such  indulgences  can  in  any  sort  avail 
unless  express  mention  be  made  of  the  fault  or  faults  in  par- 
ticular, and  the  whole  tenor  of  them  fully  deduced  by  an  indi- 
vidual relation  from  word  to  word,  and  not  by  general  clauses 
importing  the  same  thing.  This  or  some  other  requisite  form  of 
the  like  nature  being  carefully  observed,  we  in  that  case  espe- 
cially, expressly,  and,  namely,  by  the  effect  of  these  presents, 
totally  abolish  and  remit  them  all  and  every  one  of  them  their 
offences,  notwithstanding  anything  to  the  contrary.  Now  that 
these  principal  letters  of  ours,  which  cannot  be  conveniently 
brought  to  every  place,  may  the  sooner  come  to  the  notice  of 
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all,  our  will  and  pleasure  is,   that  any  whatsoever  c"|>i 

\\lu-ther  writtrn  or  printed,  that  are  subscribed  by 
the  ham!  of  a  public  notary,  and  which  have  tin-  seal  of  some 
eminent  person  in  ecclesiastical  dignity  atiixed  thereunto,  be  of 
the  same  torn-,  p..\ver,  and  authority,  and  have  the  like  credit  in 
•  spect  given  unto  them,  as  would  be  to  these  our  prin- 
cipal  letters,  it'  they  were  shewn  and  exhibited. 

u  Dated  at  Rome  in  the  Vatican  or  St  Peter's  Palace,  the 
•_'."»  th  of  May,  1643,  and  in  the  20th  year  of  our  pontificate. 

M.  A.  MARALDUS." 

This  <•< mcluded  the  evidence  for  the  Crown,  and  Whitfield 
pnu-ee.led  to  sum  up  liis  case.  He  urged  that  although  Lord 
.Macu'uire  had  not  taken  actual  part  in  all  the  misdeeds  of  the 
rebels,  yet  he  having  plotted  and  contrived  the  rebellion,  he  was 
liable  for  all  the  consequences  of  it,  and  whatever  was  done  by 
the  conspirators  in  carrying  out  his  plans,  and  submitted  that 
he  had  fully  proved  all  that  he  had  alleged  in  the  indictment. 
Lord  Macguire  began  his  defence.  He  denied  that  he 
r  made  such  a  confession  as  alleged  in  his  examination;  that 
he  knew  nothing  of  the  plot;  that  the  accounts  of  Protestants 
killed  were  overstated;  that  all  that  was  alleged  had  taken 
plan-  after  his  arrest,  and  so  could  not  affect  him. 

The  Judge  stopped  him,  and  told  him  it  was  useless  his 
denying  his  confession.  Macguire  declared  the  signature  was 
not  in  iiis  handwriting.  Thereupon  Lord  Blayney  was  called  to 
prove  it  was.  He  said  that  Macguire  had  written  him  many 
letters.  This  Macguire  denied. 

Bacon  then  charged  the  jury,  and  said  the    question  for 

them  was,  did  they  believe  the  prisoner's  confession  to  be  true, 

for  if  so  there  was  quite  enough  to  convict  him;    and    that 

'•guire  had  conspired  to  rebel,  he  was  guilty  of  all  that 

followed  in  carrying  out  the  conspiracy. 

The  jury  after  a  short  absence  found  Macguire  guilty. 
M  icguire  on  being  asked  why  sentence  should  not  be  pro- 
nounced, denied  he  had  been  tried  by  his  peers,  and  asked  for 
«-oiin>el  to  ari:ue  the  point.  He  also  objected  to  the  authority 
of  the  Court  on  the  ground  that  Bacon  sat  under  a  commission 
scaled  with  the  old  great  seal,  and  that  the  new  great  seal  made 
by  order  of  the  Parliament  rendered  all  commissions  sealed 
with  tin-  old  seal  voi.l. 

Bacon  n -plied  that  he  was  there  by  the  authority  of  Parlia- 
ment, and  pronmmeetl  the  usual  sentence  for  treason.  Macguire 
:.sked  to  be  allowed  a  priest:  this  was  refused,  and  he  was 
soon  after  exec 

On  the  whole  Lord  Macguire's  trial  is  one  of  the  fairest  yet 
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recorded.  The  greater  number  of  the  witnesses  were  produced 
in  court,  and  examined  viva  voce.  The  question  as  to  how  far 
he  could  be  legally  tried  is  one  of  some  nicety,  and  it  is  far 
from  clear  that  the  decision  upon  it  is  right.  A  great  deal  of 
the  testimony  was  not  evidence  according  to  our  ideas,  and  the 
doctrine  that  he  was  responsible  for  all  the  acts  of  the  other 
conspirators  after  his  arrest  is  clearly  not  law.  It  was  cer- 
tainly a  peculiar  sight  to  see  the  Parliament  trying  a  man  for 
doing  the  very  thing  that  at  that  time  they  were  actively  en- 
gaged in  doing,  levying  war  against  the  king,  but  if  he  was 
to  be  tried,  Lord  Macguire  had  a  far  fairer  trial  than  many 
persons  who  were  much  less  guilty  than  he  was. 

Trial  of  Charles  1st. 

In  order  clearly  to  understand  the  trial  of  Charles  it  is 
necessary  to  consider  the  various  matters  that  led  up  to  it,  and 
when  this  is  done  the  whole  proceedings  stand  in  a  very  differ- 
ent light  to  that  in  which  they  are  usually  represented.  In  the 
first  place  it  appears  plain  that  it  was  not  the  act  of  the  Par- 
liament or  even  of  the  House  of  Commons,  but  as  Charles  II. 
afterwards  said  "of  a  very  wretched  and  a  very  little  company" 
acting  under  the  direct  influence  of  the  army.  The  great  ille- 
gality in  the  case  was  therefore  that  these  few  persons  should 
act  as  the  parliament  of  England.  The  legal  right  of  a  properly 
constituted  parliament  to  call  their  sovereign  to  account  for  his 
actions  is  a  point  upon  which  great  difference  of  opinion  may  fairly 
exist;  the  legal  right  of  a  minority  of  one  House  of  Parliament 
to  assume  to  act  for  both  Houses  of  Parliament,  and  to  call  their 
sovereign  to  account,  is  a  point  upon  which  no  difference  of 
opinion  is  possible.  Nothing  can  be  urged  in  favour  of  the 
legality  of  Charles'  trial.  The  instructive  part  of  the  proceedings 
is  to  see  how  a  small  minority  were  able  to  triumph  over  the 
majority.  It  must  be  borne  in  mind  that  the  Long  Parliament 
when  it  met  on  the  3rd  November,  1640,  consisted  of  150  mem- 
bers of  the  House  of  Lords  and  504  of  the  House  of  Commons1. 
In  none  of  the  divisions  in  the  House  of  Commons  during  1649 
were  more  than  55  members  present. 

To  trace  the  progress  of  the  proceedings  against  Charles  it 
will  be  necessary  to  go  back  to  the  time  he  was  given  up  by  the 
Scotch  to  the  Parliamentary  Commissioners  in  January,  1647. 

These  proceedings  divide  themselves  into  three  periods,  (1) 
from  the  surrender  of  Charles  by  the  Scots,  to  the  failure  of  the 

1  The  House  of  Lords  consisted  of  1  Duke,  1  Marquis,  63  Earls,  5  Vis- 
counts, 54  Barons,  2  Archbishops  and  24  Bishops.  The  House  of 
Commons  of  480  members  for  England,  and  24  for  Wales. 
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negotiations  \\  itli  tin-  army ;  (2)  to  the  vote  of  3rd  January,  1648, 
98  to  non-addresses ;  (3)  to  Dec.  5th,  1648,  when  the  Parliament 
wa*»  suppressed  by  Cromwell  and  the  army  became  triumphant. 

(>n  .Ian.  20th  a  letter  was  received  from  Charles  on  his 
removal  by  the  Parliamentary  committee  to  Holmbey. 

On  the  25th  Jan.  the  Lords  resolved,  "  That  there  should 
be  no  harm  prejudice  injury  or  violence  done  to  His  Majesty's 
Royal  person.  That  there  should  be  no  change  of  government 
other  tliaii  has  been  these  three  years  past.  That  His 
Majesty's  posterity  should  be  in  no  ways  prejudiced  in  their 
succession  to  the  crown  and  government  of  these  kingdoms." 

The  attendance  of  Peers  during  January  averaged  15 ; 
of  the  Commons  the  greatest  number  at  a  division  was  224. 

On  the  8th  March  a  letter  was  received  from  Charles  stating 
that  it  was  27  days  since  he  had  written  to  them,  and  he  had 
not  received  any  answer;  he  asked  for  the  attendance  of  some 
of  his  chaplains  that  he  might  be  allowed  to  consider  with  them 
the  proposed  alterations  in  religion.  When  he  was  allowed  this 
he  would  do  what  he  could,  "  always  holding  it  to  be  his  best 
and  greatest  conquest  to  give  contentment  to  his  two  Houses  of 
Parliament  in  all  things  which  he  conceived  not  to  be  against 
his  conscience  and  honour." 

On  the  18th  March  the  Commons  stated,  in  answer  to  the 
King's  last  two  letters,  that  if  he  think  fit  to  admit  such  of  his 
chaplains  as  had  taken  the  covenant,  the  Houses  give  leave. 

In  March  the  number  of  Peers  averaged  15 ;  the  greatest 
number  of  the  Commons  voting  on  a  division  306. 

On  the  22nd  April  the  Commons  ordered  the  Commissioners 
at  Holmbey  to  prevent  the  number  of  people  resorting  to  the 
King  to  be  touched  for  the  eviL 

On  the  30th  April  a  petition  from  the  army  under  Fairfax 
was  presented,  in  which  they  stated  they  would  not  be  employed 
in  Ireland  nor  disbanded,  until  their  desires  were  granted,  and 
the  rights  and  liberties  of  the  subjects  vindicated  and  main- 
tained. 

On  this  the  Commons  resolved,  "That  it  did  not  belong  to 
the  soldiery  to  meddle  with  civil  affairs,  nor  to  propose  or 
present  any  petition  to  the  Parliament  without  the  advice  and 
consent  of  their  general." 

On  the  18th  May  a  letter  was  received  from  Charles  con- 
sidering his  condition,  that  his  servants  were  denied  access  to  him 
all  but  a  very  few,  and  those  by  appointment ;  that  it  was  a  de- 
clared crime  for  any  but  the  commissioners  or  such  as  are 
permitted  by  them  to  converse  with  his  Majesty,  or  that  any 
be  given  to  or  received  by  him.  "He  ia  not  in  a  case  fit 
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to  make  concession  or  to  give  answers,  since  he  is  not  master  of 
those  ordinary  actions  which  are  the  undoubted  rights  of  every 
free  born  man  however  mean  his  birth.  Upon  his  Majesty 
coming  to  London  he  will  heartily  join  in  all  that  may  concern 
the  honour  of  his  two  kingdoms." 

The  conduct  of  the  army,  the  rendezvous  at  Newmarket, 
and  the  Council  of  War  at  Bury  St  Edmund's,  led  to  the  next 
vote.  On  the  1st  June  a  letter  was  received  from  Cromwell  at 
Bury,  with  a  letter  inclosed  to  Sir  T.  Fairfax,  intituled  the 
opinion  and  humble  advice  of  the  Council  of  War  convened  at 
Bury  this  Saturday,  29th  May,  1647. 

On  the  2nd  June  Joyce  carried  off  Charles  from  Holmbey 
and  took  him  to  the  army  at  Newmarket,  and  they  at  once 
advanced  towards  London,  but  halted  at  St  Albans. 

On  the  3rd  June  the  Commissioners  from  the  Commons  to 
the  army  reported  to  the  Commons  that  they  had  returned  from 
the  army  in  regard  that  it  was  in  a  distemper,  and  did  march 
away  from  the  place  of  rendezvous. 

The  House  of  Commons,  the  army  approaching,  resolved  on 
the  same  day  by  96  to  79,  That  the  declaration  of  March  29, 
1647,  expressing  their  dislike  of  the  petition  of  the  army  im- 
posing terms  on  the  House,  be  expunged  from  the  journal. 

On  the  5th  June  the  Lords  refused  to  concur  in  this  decla- 
ration, but  the  army  still  advancing,  the  House  met  on  Sunday, 
June  8th,  and  agreed  in  the  Commons'  vote,  but  not  without  a 
strong  protest.  On  the  llth  June  an  order  was  made  that  the 
committee  of  safety  should  raise  forces  for  the  defence  of  Par- 
liament. The  army  still  advanced  and  were  now  close  to 
London.  On  the  15th  June  Fairfax  complained  of  the  votes 
of  the  House  and  the  levies  that  were  making,  on  the  16th 
the  Lords  agreed  to  a  vote  of  the  Commons,  annulling  and 
making  void  the  order  of  the  12th  of  June,  for  raising  levies; 
against  this  Lord  Lincoln  protested. 

On  the  same  day  a  representation  was  made  from  Fairfax 
and  the  Army  to  Parliament,  concerning  the  great  and  funda- 
mental liberties  of  themselves  and  all  the  Kingdom,  with  some 
humble  propositions  and  desires  thereunto  for  settling  the  peace 
of  the  Kingdom.  This  representation  provided 

"  That  the  things  hereafter  proposed  being  provided  for  by 
this  Parliament  a  certain  period  may  by  Act  of  Parliament  be  set 
forth  for  the  ending  of  this  Parliament,  such  period  to  be  with- 
in a  year  at  most,  and  in  the  same  Act  provision  to  be  made  for 
the  succession  and  constitution  of  Parliaments  in  future,  as 
follows  : — 

"(1)     That  Parliament  be  called  biennially  to  meet  on  a 
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i   day  \\ith  sucli  provision  for  the  certainty  thereof  as  in 
•  to  Act1  was  made  for  triennial   Parliaments  and   what 
further  and  other  provisions  shall  be  found  needful  by  the  Par- 
liament to  reduce  it  to  more  certainty  and  on  the  passing  of 
this,  tin-  said  Act  for  triennial  Parliaments  be  repealed. 

I)      Kaeh  1'iennial  Parliament  to  sit   120   days  certain 

adjourned   or  dissolved  sooner   by   their   own  consent, 

afti  r  \vards  to  be  adjournable  or  dissolvable  by  the  King;  and  no 

Parliament  to  sit  past  240  days  from  their  first  meeting  or  some 

other  limited  number  of  days  now  to  be  agreed  on,  or  upon 

.miration  thereof  each  Parliament  to  dissolve  of  course  if 

not  otherwise  dissolved  sooner. 

"  (3)     The  King  upon  the  advice  of  the  council  of  State  in 
the  interval  betwixt  biennial  Parliaments  to  call  a  Parliament 
i •\dMordinury  provided  it  meet  above  70  days  before  the  next 
biennial  day  and  be  dissolved  at  least  60  days  before  the  same. 
»     That  the  biennial  Parliament  may  appoint  committees 
to  continue  during  the  interval  of  adjournment  or  dissolution. 
> )     That  the  election  of  Commons  be  distributed  to  coun- 
vording  to  some  rule  of  equality  as  rates ;  and  burgesses 
be  taken  off  poor  and  inconsiderable  towns  and  additions  made 
'  mnties. 

"  (G)  That  effectual  provision  be  made  for  freedom  of 
<  le.  -tors  and  certainty  of  due  returns. 

"  (7)  The  House  of  Commons  alone  to  have  power  to  make 
further  orders  and  rules. 

"  (8)  Liberty  to  be  given  to  dissent.  No  members  to  be 
eeuMiraMe  for  aught  said  or  voted  further  than  unto  exclusion 
from  their  trust  and  that  only  by  judgment  of  the  House. 

"(9)  The  judicial  power  of  the  Houses  to  be  denned  and 
cleared. 

"(10)  The  rights  and  liberties  of  the  Commons  to  be 
el  eared  as  to  judgments  by  the  House  of  Peers  without  con- 
aurring  judgment  of  the  Commons." 

The  representation  also  contained  a  charge  against  the 
f"llo\\  inic  eleven  members  of  the  House  of  Commons:  Holies, 
Stapleton,  Lewis,  Clotworthy,  Waller,  Maynard,  Massey,  Glyn, 
Lou-.:,  Harley,  and  Nichols,  for  having  jointly  and  severally 
invaded  infringed  and  endeavoured  to  overthrow  the  rights  and 
liberties  of  the  subject. 

On  the  22nd  June,  Fairfax  refused  to  comply  with  the  order 

of  the  House,  that  he  would  remove  his  army  and  send  the 

K  111:4  to  Richmond,  "  until  an  answer  be  received  to  the  desires 

of  the  army,  conceiving  he  should  neither  give  satisfaction  to  the 

1  16  Car.  I.  c.  1. 


506 


State  Trials. 


kingdom  nor  to  the  army  who  are  in  expectation  of  some  effect 
therefrom." 

On  the  23rd  the  Commons  resolved,  That  if  any  forces  be 
listed  by  any  order  of  Lords  or  Commons  they  be,  and  are  hereby 
discharged.  On  the  24th  Fairfax  informed  the  Lord  Mayor 
that  he  could  not  remove  further  off  till  the  demands  of  the 
army  were  answered  by  both  Houses,  and  the  accused  members 
excluded. 

The  Commons  resolved  on  the  25th  June,  "That  no  judgment 
could  be  given  to  suspend  the  members  charged  from  sitting 
before  particulars  are  produced  and  proofs  made  ;"  and  "  That  it 
did  not  appear  that  anything  had  been  said  or  done  within  that 
House  by  any  of  the  members  in  question  touching  any  of  the 
matters  contained  in  the  paper  sent  from  the  army  for  which 
the  House  could  in  justice  suspend  them."  The  result  of  this 
resolution  was  that  the  army  advanced  to  Uxbridge,  and  four 
full  companies  were  ordered  to  guard  the  Houses  of  Parliament 
by  7  o'clock  to  morrow  at  farthest.  On  the  26th  the  Lords 
resolved,  "To  consider  the  demand  of  the  army  before  they 
removed  forty  miles  from  London,"  and  ordered  the  forces 
enlisted  by  the  committee  of  safety  to  be  discharged. 

On  the  28th  Fairfax  sent  a  declaration  to  the  Lords,  con- 
taining the  desires  and  proposals  of  the  army  before  they 
marched  back  to  a  further  distance  from  the  city.  And  the 
Lords  resolved,  "That  the  Lords  and  Commons  assembled  in  Par- 
liament do  own  this  army  as  their  army,  and  will  make  pro- 
vision for  their  maintenance  as  soon  as  money  can  conveniently 
be  raised."  The  Commons,  on  the  same  day,  ordered  that  the 
Duke  of  Richmond  and  Dr  Sheldon  and  Dr  Hammond  the 
King's  Chaplains  be  removed  from  the  King  at  Hatfield,  and 
no  person  have  access  to  him,  and  the  Lords  ordered  Sheldon 
and  Hammond  to  attend  forthwith  to  answer  for  using  the  Book 
of  Common  Prayer  before  the  King.  On  the  same  day  Fairfax 
refused  to  come  to  any  conclusion  till  the  army's  last  propo- 
sitions were  fully  answered,  which  they  hoped  would  be  the 
Parliament's  next  care. 

On  the  2nd  July  a  petition  was  presented  by  the  City, 
asking  Parliament  to  lay  aside  all  other  business,  improve 
their  time  and  endeavours  that  such  laws  might  be  prepared 
for  the  King's  concurrence  as  might  settle  the  government  of 
the  Church,  secure  the  people  from  unlawful  arbitrary  power, 
and  restore  the  King  to  his  just  rights  and  authority  according 
to  the  covenant. 

On  the  6th  July  the  Commissioners  to  Fairfax  sent  further 
desires,  and  on  the  8th  Fairfax  sent  a  letter  desiring  that  the 
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mi^ht  see  his  children,  and  that  the  Duke  of  Richmond 
and  his  rliaplains  might  have  access  to  him.  "  We  care  not  who 
V'  it  says,  "  what  hath  been  said  or  done,  for  as  we  have 
nothing  to  bargain  for  or  to  ask  either  from  his  Majesty  or 
the  Parliament  for  advantage  for  ourselves  or  to  any  particular 
party  or  interest  of  our  own,  the  only  interest  and  effect  of  our 
addresses  hath  been  to  endeavour  and  desire  his  Majesty's  free 
concurrence  with  the  Parliament  for  establishing  and  securing 
the  common  rights  and  liberties,  and  to  assure  him  that  it  is 
fully  agreeable  to  our  principles,  and  shall  be  our  desire  and 
endeavour  that  the  rights  of  His  Majesty  and  his  Royal  family 
shall  also  be  provided  for,  and  a  lasting  peace  and  agreement 
may  be  settled  in  this  nation." 

On  the  10th  July  a  deputation  from  the  City  insisted  that 
their  petition  be  taken  into  consideration.  On  the  14th  July  a 
similar  petition  from  the  City  was  presented  to  the  Lords.  On 
the  15th  another  letter  from  Fairfax  endorsed  the  representa- 
tion, declaration,  petition  and  engagement  of  the  soldiers  of  the 
Northern  Association. 

On  the  20th  July  the  11  members  having  delivered  in  their 
answers  were  allowed  leave  of  absence  for  a  term  not  exceeding 
six  months,  and  a  pass  beyond  the  seas.  The  Presbyterian 
party  by  the  absence  of  their  leaders  had  now  to  surrender  the 
control  of  Parliament  to  the  Independents.  The  city  of  London 
became  the  head-quarters  of  the  Presbyterian  party.  On  the 
22nd  July  a  petition  of  the  citizens  and  others  of  London  and 
Westminster  was  read,  asking  that  the  King  might  presently 
come  to  Parliament.  On  the  next  day,  the  23rd,  a  mob  of 
citizens  assembled,  and  under  their  direction,  the  Commons 
resolved  that  all  such  as  set  their  names  to  it  or  published  it, 
were  guilty  of  treason.  On  the  26th  the  Lords  made  an 
ordinance  annulling  the  declaration,  and  the  Commons  by  the 
advice  of  the  Lords  revoked  it.  This  action  was  taken  on  the 
news  that  the  army  was  advancing.  On  the  30th  July  when 
the  Lords  met  it  was  found  that  their  speaker,  the  Earl  of 
Manchester,  had  gone  away,  and  it  was  also  found  that  the 
same  thing  had  happened  in  the  Commons.  Lord  Willoughby 
of  Parham  was  appointed  speaker  in  the  Lords,  and  Mr  Parker 
in  the  Commons.  A  letter  was  also  read  from  Fairfax  inform- 
ing the  House  that  he  was  marching  to  London  for  the  security 
of  the  Parliament.  The  Lords  and  Commons  forthwith  ordered, 
That  t^e  army  should  not  advance  within  30  miles  of  London, 
and  that  a  letter  be  written  to  Sir  Thomas  Fairfax  to  observe 
the  order.  On  the  6th  August  a  report  was  made  that  Fairfax 
had  advanced  to  town  in  regard  to  the  force  and  violence 
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offered  to  Parliament,  in  order  to  the  safe  and  free  sitting  of 
the  House.  The  declaration  sent  with  it  stated,  "  In  the  name 
of  the  army  we  declare,  That  all  the  members  of  the  House, 
already  with  the  army,  or  forced  to  absent  themselves,  we  hold 
and  esteem  as  persons  in  whom  the  public  trust  of  the  kingdom 
is  still  remaining.  To  that  end  we  invite  them  to  repair  to  the 
army  and  join  with  us  in  this  great  cause.  In  the  meantime 
we  do  declare  against  the  late  choice  of  the  new  speaker  by 
some  gentlemen  at  Westminster  as  contrary  to  all  right  reason 
law  or  custom,  and  we  are  clearly  satisfied  that  there  is  no 
free  or  legal  Parliament  sitting  and  that  the  order  and  votes  of 
some  few  Lords  and  Gentlemen  at  Westminster  are  null  and 
void,  and  ought  not  to  be  submitted  to  by  the  free  born  sub- 
jects of  England.  Therefore  we  have  resolved  to  march  up  to 
London." 

On  this  the  Commons  resolved,  "That  this  House  doth 
approve  of  the  coming  up  of  the  general  and  the  army  for 
the  safe  sitting  of  the  Parliament,  and  that  thanks  be  given 
to  the  general  and  army  for  the  same.  That  a  gratuity  of 
one  month's  pay  be  freely  bestowed  upon  the  non-commission 
officers  and  private  soldiers  of  the  horse,  foot,  and  dragoons." 

The  Lords  resolved,  "  That  this  House  doth  approve  of  the 
declaration  of  Sir  Thomas  Fairfax  and  his  proceedings  in 
bringing  up  the  army."  Fairfax  attended  in  the  Commons  :  a 
chair  was  placed  for  him  within  the  Bar,  and  the  speaker 
acknowledged  God's  great  mercies  in  the  action,  and  com- 
municated to  him  the  thanks  of  the  House.  On  the  same  day 
the  Lords  resolved,  "That  the  revocation  of  the  26th  July  of 
the  ordinance  of  23rd  July  was  gained  from  the  House  by 
force,  and  all  other  acts,  orders,  and  ordinances  made  or  pre- 
tended to  be  made  since  the  violence  offered  to  Parliament 
until  the  return  of  both  Speakers  shall  be  null  and  void."  The 
next  day,  August  9th,  a  resolution  was  proposed  in  the  Com- 
mons, "  That  there  was  visible  insolent  and  actual  force  upon 
the  Houses  of  Parliament  on  the  26th  July,  and  that  all  acts 
and  votes  done  or  passed  during  that  force  relating  to  the 
militia  of  London,  the  declaration  against  the  engagement  and 
the  King's  coming,  be  declared  void  from  that  time."  The 
Presbyterians  were  too  strong  for  the  Independents,  and  the 
resolution  was  lost,  the  numbers  being  95  for,  and  97  against. 
On  the  17th  August  a  similar  question  was  proposed  and  lost 
by  75  to  78.  On  the  18th  the  Lords  passed  an  ordinance  for 
the  speedy  settlement  of  peace,  discharging  themselves  of  all 
consequences  if  it  be  refused.  On  the  next  day  the  Commons 
negatived  the  ordinance,  the  number  being  84  to  87.  However, 
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on  tin*  -Oth  they  a-jT.-ed  to  a  resolution  annulling  all  that  had 
/tone  between  tin-  1'tith  July  and  tin-  Utli  August.  The 
armv  thru  returned  to  Putney  and  Hampton  Court,  to  which 
Mt  place  the  King  was  now  removed.  The  Independents 
seemed  to  have  triumphed  and  at  last  it  looked  as  if  there  was 
u  chance  of  <  harh-s'  restoration  and  peace.  On  the  4th  Sept. 
the  Commons  ordered  the  eleven  presbyterian  members  who 
hiul  I'cen  accused  l>y  the  army  to  appear  on  the  16th  October 
and  to  answer,  and  on  the  8th  September  they  impeached  Lord 
Willi>u«,'hby  of  Parhain,  the  Earls  of  Suffolk,  Lincoln,  and 
Middlesex,  and  Lords  Hunsdon,  Maynard  and  Berkeley  of 
MI  for  levying  war  against  the  King's  Parliament  and 
kingdom,  they  having  been  the  members  of  the  House  of  Lords 
who  sat  during  the  time  the  Speakers  were  with  the  army. 
Commissioners  were  sent  to  Charles  at  Hampton  Court  to 
arrange  terms  of  peace  on  the  basis  of  the  terms  proposed  by 
tin-  army.  They  delivered  their  propositions  to  him  on  the  7th 
S -pi  ember;  on  the  14th  September  they  returned  and  reported 
that  tin-  King's  answer  was  that 

"His  Majesty  finds  them  the  same  in  effect  which  were 
ottered  to  him  at  Newcastle,  to  some  of  which,  as  he  could  not 
thru  consent  without  violation  of  his  conscience  and  honour, 
so  neither  can  he  agree  to  others  now  conceding  them  in  many 
!•<•.>]»" -is  nioiv  disproportionate  to  the  present  condition  of 
a  Hairs  than  when  formerly  presented.  He  therefore  proposes, 
as  the  best  way  in  his  judgment  in  order  to  a  peace,  that  his 
two  {louses  will  instantly  consider  those  proposals  upon  which 
there  may  be  a  personal  treaty  with  his  Majesty,  hoping  the 
>aid  proposals  may  be  so  moderated  in  the  said  treaty  as  to 
render  them  the  more  capable  of  his  Majesty's  full  concessions." 

This  answer  sealed  the  fate  of  Charles.  Up  to  this  time  the 
Independents  had  intended  to  restore  him  subject  to  conditions, 
and  no  idea  of  punishing  him  seems  to  have  been  entertained. 
They  were  the  only  party  who  really  could  bring  about  a 
restoration  as  they  had  the  support  of  the  army,  and  in  the 
end  it  was  clear  that  the  army  and  the  party  which  the  army 
siijiported  i.iu>t  triumph.  Up  to  this  time  Charles  had  had  the 
support  of  the  army,  for  the  future  they  were  to  be  his  bitterest 
It  was  his  hope  of  aid  from  the  Scots,  and  that  he  could 
plav  the  one  party  off  against  the  other,  that  led  Charles  to 
take  this  step.  The  Scotch  army  was  advancing,  and  on  that 
and  his  kingcraft  Charles  now  relied. 

On  the  21st  September  the  Lords  and  Commons  resolved 
that  the  King  by  his  answer  given  at  Hampton  Court  on  the 
IHh  September  hath  denied  his  consent  to  the  propositions  of 
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peace.  The  fear  of  the  Scotch  army,  however,  modified  the 
views  of  Parliament.  On  the  22nd  September  the  Scotch  army 
declared  that  it  would  maintain  the  covenant  for  the  King  and 
Parliament.  On  the  next  day  the  Commons  resolved  "That  this 
house  will  once  again  make  application  to  the  King  for  those 
things  which  the  House  shall  judge  necessary  for  the  welfare 
and  safety  of  the  kingdom."  It  was  resolved  that  "the  matter 
of  the  proposition  for  the  better  abolition  and  taking  away  of 
archbishops,  bishops,  and  the  chancellors,  ifec.,  be  sent  to  the 
King  for  his  consent,"  "That  the  proposition  that  all  outlawries 
attainders  against  any  for  adhering  to  the  Houses  in  the  war 
they  have  been  necessitated  to  undertake  in  their  just  and 
lawful  defence  shall  be  declared  null  and  void,  shall  be  sent  to 
the  King  for  his  consent/' 

The  King  refused  his  assent,  and  on  the  5th  November  the 
House  resolved  "  That  the  King  is  bound  in  justice  and  duty  to 
give  his  assent  to  such  laws  as  shall  be  tendered  unto  him  by 
both  houses  of  Parliament."  Charles  continued  to  hope  for  aid 
from  the  Scots  and  they  held  out  some  hopes  to  him.  On  the 
6th  November  the  Scotch  Commissioners  by  letter  desired  that 
the  King  might  be  brought  to  London  for  a  personal  treaty. 
This  seeming  aid  from  the  Scots  and  the  King's  obstinacy 
appear  to  have  exasperated  the  army  against  him;  his  residence 
at  Hampton  Court  soon  became  imprisonment,  and  it  is  said 
that  he  was  in  danger  of  assassination.  This  is  hardly  likely, 
it  was  more  probable  that  his  enemies  in  the  army  desired  to 
drive  him  to  something  desperate.  They  succeeded.  On  the 
llth  November  he  escaped  from  Hampton  Court;  on  the 
same  day  the  Commons  made  an  order  by  58  to  48,  "That 
whosoever  harbours  the  King  shall  be  treated  as  a  traitor, 
forfeit  his  estate,  and  die  without  mercy."  The  next  day  a 
letter  was  received  from  Charles,  "I  call  God  and  the  world  to 
witness  with  what  patience  I  have  endured  a  tedious  restraint, 
but  finding  that  my  continued  patience  would  not  only  turn  to 
my  personal  ruin  but  be  of  much  more  prejudice  than  further- 
ance to  the  public  good,  I  appeal  to  all  indifferent  men  to 
judge  if  I  have  not  just  cause  to  free  myself  from  the  hands  of 
those  who  -change  their  principles  with  their  conditions  and  are 
not  ashamed  openly  to  intend  the  destruction  of  the  nobility 
by  taking  away  their  negative  voice,  and  with  whom  the 
levelling  doctrine  is  rather  countenanced  than  punished.  I 
shall  earnestly  and  incessantly  endeavour  the  settling  of  a 
safe  and  well-grounded  peace  wherever  I  am  or  shall  be,  and 
that  as  much  as  may  be  without  the  effusion  of  more  Christian 
blood,  for  which  how  many  times  have  I  pressed  to  be  heard 
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ninl  yot  no  car  given  me?     Can  any  reasonable  man  think  that 

ling   to    tli<«  ordinary  course   of   affairs  there  can  be  a 

s.ttl.-d   peace  without  it,   or  that  God  will  bless  those  that 

refuse  to  hear  their  own  King?     To  conclude,  let  me  be  heard 

with  fiv«Mlom,  honour,  and  safety,  and  I  shall  instantly  break 

through  this  cloud  of  retirement  and  shew  myself  to  be  really 

Patrite."      On  the  16th  Nov.  the  officers  and  soldiers 

petitioned  Fairfax  to  keep  his  army  together  until  they  were 

•  I   of  the   indemnity  and   freedom.     On   the    next  day 

Fairfax  sent  a  remonstrance  requesting  that  a  time  should  be 

fixed  for  the  Parliament  to  determine. 

( 'harles'  freedom  was  but  short-lived  :  he  only  passed  from 
one  gaoler  to  another.  On  the  18th  Parliament  received 
letters  from  the  King  who  was  then  detained  in  the  Isle  of 
Wight  by  Colonel  Hammond  and  imprisoned  at  Carisbrook 
Castle.  The  same  day  the  Scots  Commissioners  complained  to 
Parliament  of  the  usage  the  King  had  met  with,  and  pressed 
their  former  desire  that  he  might  come  to  London. 

On  the  26th  November  a  conference  between  the  two 
Houses  took  place,  the  Lords  desired  that  the  Houses  might 
not  refuse  to  hear  the  King  in  such  things  as  might  be 
subjected  to  debate  and  submitted  four  propositions  which 
were  afterwards  incorporated  in  a  Bill.  The  next  day  the 
Commons  by  115  to  106  agreed  to  the  Lords'  proposition.  Their 
proposals  did  not  however  meet  with  the  army's  approval,  for 
on  the  7th  December  the  Lords  received  a  remonstrance  from 
Fairfax  and  the  Council  of  War.  On  the  9th  a  letter  was 
received  from  the  King  at  Carisbrook  Castle  pressing  for  a 
personal  treaty.  On  the  14th  December  the  Lords  passed  the 
four  bills  embodying  their  proposals,  (1)  for  settling  the  forces ; 
(2)  for  justifying  the  proceedings  of  Parliament  and  declaring 
all  oaths,  declarations,  and  proclamations  «fcc.,  against  it  null 
and  void ;  (3)  concerning  the  adjournment  of  both  Houses ; 
•  IP  rrning  peers  lately  made  and  hereafter  to  be  made. 

To  these  Bills  the  Scotch  Commissioners  refused  to  agree, 
and  on  the  17th  they  desired  that  no  Bills  be  sent  before  a 
treaty  was  agreed  upon,  and  again  pressed  for  a  personal 
treaty  with  the  King  at  Westminster,  and  asked  that  the 
nit  illicit  be  established;  on  the  18th  the  Scots  Com- 
mi»ioners  were  informed  that  the  going  of  the  commissioners  to 
the  King  could  not  be  delayed,  and  they  were  desired  to  forbear 
aspersion  on  the  Houses.  On  the  28th  Fairfax  desired  that 
Colonel  Rainsborough  should  be  put  in  command  of  the  fleet ; 
this  the  Lords  refused  on  the  ground  that  Rainsborough  was 
not  tit  for  so  great  a  trust.  On  the  same  day  the  Scots  for- 
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mally  in  the  name  of  the  kingdom  of  Scotland  expressed  their 
dissent  from  the  propositions  and  bills  sent  to  his  Majesty  in 
the  Isle  of  Wight. 

On  the  31st  December  a  letter  was  received  by  the  Lords 
from  the  King. 

"His  Majesty  believes  it  is  clear  to  all  understandings  that 
the  Bills  contain  not  only  the  divesting  himself  of  all  sovereign- 
ty and  that  without  possibility  of  recovery  either  to  himself  or 
his  successors  except  by  the  repeal  of  those  Bills,  but  also 
making  his  concessions  guilty  of  the  greatest  pressure  that  can 
be  laid  upon  the  subject  as  in  other  particulars,  &c.,  by  giving 
an  arbitrary  and  unlimited  power  to  both  Houses  for  ever  to 
raise,  and  levy  forces  for  sea  and  land  service  of  what  persons 
(without  distinction  or  quality)  and  to  what  numbers  they 
please,  and  likewise  for  the  payment  of  them  to  levy  what 
monies  by  such  ways  and  means  upon  the  estates  of  whatsoever 
persons  they  shall  think  fit  and  appoint  which  is  utterly  incon- 
sistent with  the  liberty  and  property  of  his  people  and  his 
Majesty's  trust  in  protecting  them. 

"  His  Majesty  thinks  it  not  unfit  to  wish  his  two  Houses  to 
consider  well  the  manner  of  these  proceedings,  that  when  his 
Majesty  desires  a  personal  treaty  with  them  for  the  settling  of 
a  peace  they  in  answer  propose  the  subject-matter  of  the  most 
essential  parts  thereof  to  be  first  granted ;  a  thing  which  will 
be  hardly  credible  to  posterity. 

"His  Majesty  now  again  presses  for  a  personal  treaty, 
there  being  no  other  visible  way  to  obtain  a  well-grounded 
peace.  However,  his  Majesty  is  very  much  at  ease  with 
himself,  having  fulfilled  the  offices  both  of  a  Christian  and  a 
King,  and  will  patiently  wait  the  pleasure  of  Almighty  God  to 
incline  the  hearts  of  the  two  houses  to  consider  their  King  and 
compassionate  their  fellow-subjects'  miseries." 

Charles  was  led  to  make  the  refusal  on  account  of  a  secret 
arrangement  he  had  made  with  the  Scotch  whom  he  now  trusted 
would  come  to  his  rescue.  He  also  hoped  that  a  reaction  was 
setting  in  in  his  favour  throughout  the  country,  and  that  he 
had  only  to  wait  to  triumph  over  his  adversaries.  He  was 
deceived,  the  army  was  already  enraged  against  him,  this 
refusal  also  enraged  the  Parliament,  and,  instead  of  dividing, 
he  was  uniting  his  enemies. 

The  average  number  of  members  who  took  part  in  the 
debates  during  the  last  six  months  in  the  two  Houses  were 
in  the  Lords,  in  June,  18,  July,  12,  August,  7,  September,  6, 
October,  7,  November,  11,  December,  10.  The  greatest  number 
present  at  divisions  in  the  Commons  was  in  June,  277,  July,  153, 
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August     !>''»,    September   118,   October   and   November    204, 
ber   178, 

The  new  year  opened  badly  for  Charles.     Parliament  broke 

til  negotiations  with  the  Scotch,  dismissed  the  commis- 
sion.-is,  and  on  the  3rd  January  resolved  by  141  to  92,  "That 
they  would  make  no  further  addresses  or  applications  to  the 
KiiiLT,  that  no  other  person  shall  be  allowed  to  do  so  without 
leave  of  both  Houses,  and  that  any  breach  of  that  order  should 
involve  the  penalties  of  treason.  That  this  House  will  receive 
no  more  messages  from  the  King,  and  that  no  person  whatever 
shall  presume  to  receive  or  bring  any  to  both  or  either  of  the 

:ses  or  to  any  other  person." 

<  Mi  the  llth  January  the  Commons  received  a  declaration 
from  Sir  Thomas  Fairfax  and  the  general  council  of  the  res.  •- 
lutions  on  the  Parliament's  proceedings  concerning  the  Kin«r, 
and  it  was  resolved  that  the  House  approves  of  this  declaration 
and  i:ives  hearty  thanks  for  the  same. 

Parliament  and  the  army  were  now  united;  on  the  other  side 
were  the  Royalists,  the  Presbyterians,  and  the  Scotch,  and  in 
the  course  of  the  spring  it  became  clear  that  the  question  could 
only  be  settled  by  force.  In  March  an  insurrection  began  in 
Wales  and  Kent;  London  was  under  the  presbyterian  influence, 
the  Fleet  declared  for  Charles,  and  the  Scotch  army  invaded  the 
kingdom.  This  produced  its  effect  on  Parliament.  On  the  28th 
April  the  ( 'ominous  resolved  "That  this  House  doth  declare  that 
thev  will  not  alter  the  fundamental  government  of  the  kingdom 
by  Kim:,  Lords,  and  Commons."  On  the  2nd  .May  the  county 
of  Surrey  petitioned  for  a  personal  treaty  with  the  King ;  on 
the  4th  May  a  similar  petition  was  received  from  the  grand 
jury  of  Essex.  On  the  3rd  May  the  Parliament  of  Scotland 
sent  "their  desires  that  the  covenant  may  be  observed,  and  that 
there  may  be  a  personal  treaty  with  the  King,  and  that  the 
excluded  inemU-rs  may  return."  On  the  5th  the  Commons 
resolved  '-That  this  House  is  fully  resolved  to  maintain  and 
pursue  inviolably  the  solemn  league  and  covenant  and  the 
treaties  l.etween  the  two  kingdoms."  On  the  llth  May  it 
resolved  "That  the  Houses  take  notice  and  very  much 
;  the  unusual  address  of  the  Parliament  of  Scotland. 
it  l>eiiig  not  the  style  which  hath  been,  and  is  used  to  the 
Houses  of  Parliament."  I  Hiring  the  mouth  of  June  petitions 
for  a  personal  treaty  with  the  King  kept  coming  in  from 
different  (pi nt.  is  ;  from  Sussex,  the  commanders  of  ships  in 
the  river,  the  Lord  Mayor  and  aldermen  of  London,  the  Freemen 
of  (  Hiildford,  the  borough  of  Reading,  the  mayor  of  Newcastle- 
on-Tyne,  the  master  of  the  Trinity  House.  These  seem  to  have 
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produced  their  effect,  for  on  the  30th  June  the  Lords  resolved 
"That  the  votes  of  the  3rd  January,  1647,  forbidding  all  ad- 
dresses to  be  made  to  or  from  the  King,  be  taken  off,  that  the 
propositions  to  be  granted  by  the  King  before  a  personal  treaty 
be  begun  shall  not  be  insisted  on."  But  the  Commons  would 
not  agree  to  this.  On  the  3rd  July  they  resolved  by  72  to  66 
"That  three  propositions  — for  settling  Church  government,  for 
settling  the  militia,  and  for  recalling  all  proclamations  and 
declarations  against  the  Parliament — shall  be  sent  to  the  King, 
and  be  by  him  assented  to  and  signed  with  his  own  hand  in 
order  to  the  treaty."  The  Lords,  however,  adhered  to  their 
former  vote,  and  thought  tit  that  London  was  the  place  where  a 
personal  treaty  should  be  held  with  the  King.  A  petition  was 
received  from  the  London  militia  that  the  King  should  come 
to  London  and  petitions  for  a  personal  treaty  were  also  received 
from  Lambeth,  Westminster,  Tower  Hamlets,  and  Southwark. 
On  the  14th  July  the  Commons  resolved  "That  the  Forces 
coming  out  of  Scotland  in  a  hostile  manner  without  the  au- 
thority of  Parliament  are  enemies  to  the  Kingdom  of  England." 
But  the  resolution  was  negatived  by  the  Lords.  On  the  15th 
July  the  Commons  resolved  "That  the  three  propositions  being 
granted,  that  the  Houses  of  Parliament  will  treat  with  his 
Majesty  in  person,  on  the  propositions  offered  at  Hampton 
Court."  A  conference  of  the  two  Houses  was  held  as  to  them, 
but  the  Lords  on  the  20th  resolved  to  adhere  to  the  vote  not 
to  insist  upon  the  three  propositions;  and  on  the  29th  it  was 
ordered  by  the  Lords  and  Commons,  "That  a  treaty  be  had  in 
the  Isle  of  Wight  with  the  king  in  person  by  a  committee 
appointed  by  both  Houses  upon  all  the  propositions  presented 
to  him  at  Hampton  Court,  which  Treaty  is  to  be  transacted 
with  honour,  freedom,  and  safety  to  his  Majesty."  On  the  1st 
of  August,  the  Lords  negatived  a  vote  that  those  who  invited 
the  Scots  were  traitors,  and  resolved  that  the  Scots  be  invited 
to  send  some  persons  to  treat.  On  the  18th,  the  Commons 
negatived  the  votes  of  the  Lords,  and  also  the  proposal  that 
the  King,  if  he  please,  may  invite  the  Scots  to  send  some 

|  persons.    On  the  24th,  the  Lords  resolved  "That  out  of  a  desire 

I  to  expedite  a  speedy,  safe,  and  well-founded  peace,  their  Lord- 
ships recede  from  the  former  votes  and  concur  with  the  Com- 

|  mons."     And  thus  began  the  Treaty  of  Newport,  Charles'  last 

i  and  best  chance  of  restoration. 

On  the  llth  October,  the  Commons  resolved  "That  the 
answer  of  the  King  (this  day  received)  on  the  proposition  con- 
cerning the  Church,  is  not  satisfactory."  On  the  21st,  the 

i  King  having  sent  four  propositions,   the  Lords  resolved  "to 
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agree  to  them,  ami  that  they  shall  not  be  binding  if  the  Treaty 
is  not  concluded  and  breaks  off."  On  tin-  L'tith.  th«-  Commons 
resolving  "That  a  second  answer  of  the  King  on  the  Bill  and 
ordinance  for  abolishing  JJishops  is  not  satisfactory,"  the  Lords 
otl'ered  an  expedient  to  reconcile  these  differences.  The  next 
day  the  two  Houses  assigned  the  particulars  wherein  the  main 
'ion  rested;  "(1)  The  King  did  not  utterly  abolish 
HUhops,  but  only  suspended  their  function  as  to  ordination  for 
tlmv  years;  (2)  The  King's  answer  on  the  Book  of  Common 
Prayer  wherein  he  desires  to  continue  the  use  thereof  for 
himself  and  his  household  until  another  public  form  be  agreed 
on  by  his  Mnjesty  and  his  two  Houses  is  unsatisfactory; 
(3)  ills  Majesty's  answer  concerning  confirming  by  Act  of 
Parl lament  the  Articles  of  the  Christian  religion  is  not  satis- 
factory; (4)  The  House  cannot  admit  and  consent  to  any 
exemption  as  to  the  Mass  for  the  Queen  and  her  family,  and 
his  Majesty's  answer  is  unsatisfactory."  On  the  31st  the 
Commons  resolved  "That  the  King's  answer  in  all  the  clauses 
thereof  is  unsatisfactory  except  his  consent  that  all  persons 
who  have  assisted  in  the  rebellion  in  Ireland  shall  have  no 
pardon."  On  the  10th  November,  the  Lords  appointed  a  Com- 
mittee "to  peruse  all  the  King's  papers,  and  desired  the 
Commons  to  join  them  that  the  Houses  may  consider  wherein 
the  King's  concessions  come  short  of  their  desires."  On  the  1 1th, 
the  Commons  resolved  "That  the  King's  third  answer  concerning 
Bishops  and  Church  Government  is  unsatisfactory,  and  his 
answer  that  when  really  in  conscience  he  is  not  satisfied  he 
hopes  his  two  Houses  will  not  put  further  pressure  of  so  tender 
a  nature  upon  him  when  it  is  most  likely  time  and  debate 
will  happily  reconcile  all  differences  is  not  satisfactory."  On 
the  15th,  they  resolved  on  the  King's  proposals,  "That  after 
he  should  have  consented  to  the  desires  of  the  two  Houses 
and  satisfied  the  same  by  Act  or  Acts  of  Parliament,  his 
revenues,  &c.  should  be  secured." 

It  seemed  at  last  that  an  agreement  would  be  arrived  at. 
Charles,  however,  tried  to  keep  open  the  negotiations  as  long 
as  possible,  hoping  that  fresh  quarrels  would  break  out  among 
his  adversaries.  On  the  24th  November  the  King  sent  his  final 
answer  on  Church  Government,  refusing  the  proposals  of  Par- 
liament, and  concluding,  "What  is  a  man  profited  if  he  shall 
gain  the  whole  world  and  lose  his  own  soul  ( " 

Charles  reckoned  without  the  army  which  Cromwoll  now 
commanded,  and  the  victorious  troops  had  come  to  the  con- 
clusion that  the  proper  course  to  take  for  settling  matters  was 
to  cut  the  Gordian  knot  and  execute  Charles.  On  the  30th 
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November,  the  first  intimation  of  Charles'  fate  appears,  a 
remonstrance  was  presented  by  the  Lord  General  and  the 
General  Council  of  Officers  on  the  dangers  and  evils  of  the 
present  treaty,  and  desiring  that  the  person  of  the  King  might 
be  proceeded  against  in  a  due  way  of  justice. 

On  the  4th  December,  the  Commons  resolved  by  144  to  93, 
"  That  the  King's  answers  are  not  satisfactory,"  but  while  the 
debate  was  going  on  the  news  came  that  Charles  had  been 
removed  to  Hurst  Castle.  The  debate  lasted  all  Monday  and 
Monday  night ;  at  9  on  the  Tuesday  morning,  after  hearing  a 
great  speech  from  Prynne,  they  resolved  by  129  to  83, 
"  That  the  answers  of  the  King  were  a  ground  for  the  House 
to  proceed  upon  for  the  settlement  of  the  peace  of  the  King- 
dom." 

By  this,  the  last  vote  the  Long  Parliament  gave  as  a  free 
assembly,  it  seemed  that  peace  was  at  length  assured,  but  from 
that  day  they  ceased  to  be  free  agents,  and  all  this  vote  did 
was  to  prove  to  posterity  that  whatever  the  faults  and  failings 
of  the  Long  Parliament  may  have  been,  the  guilt  of  the  King's 
death  does  not  rest  with  them  but  with  Cromwell.  On  the 
next  day  resort  was  had  to  the  operation  known  as  Pride's 
purge,  and  on  account  of  their  votes  on  the  previous  day, 
143  Members  were  restrained,  of  whom  47  were  imprisoned, 
and  96  secluded. 

Charles'  fate  was  now  only  a  matter  of  days,  the  Treaty  of 
Newport  had  been  his  last  opportunity,  and  he  delayed  this 
so  long  that  he  had  destroyed  not  only  himself  but  also  the 
Parliament. 

The  remaining  75  members,  the  Rump,  at  the  next 
meeting  received  messengers  from  the  Lord  General  conveying 
"The  humble  proposals  and  decision  of  his  excellency  Lord 
Fairfax  and  the  general  court  of  the  officers  for  a  speedy  prose- 
cution of  justice  against  the  King  and  other  offenders." 

On  the  next  day  the  House  informed  the  Lord  General  of 
the  detention  of  the  members  and  demanded  their  discharge. 
This  Cromwell  refused  "until  the  resolutions  of  the  House  upon 
his  paper  of  yesterday  be  sent."  The  House  then  shewed  their 
subjection  by  resolving  to  proceed  with  the  propositions  of  the 
army.  On  the  13th  December  they  did  as  they  were  ordered 
and  resolved,  "That  whereas  (17th  Aug.  1648)  the  House  did 
concur  with  the  Lords  to  break  and  take  off  certain  votes,  the 
vote  of  restoration  was  highly  dishonourable  to  the  proceedings 
of  Parliament  and  apparently  destructive  to  the  good  of  the 
Kingdom/'  and  like  resolutions  were  passed  as  to  the  vote  of  the 
28th  July  "that  a  treaty  be  had  in  the  Isle  of  Wight,"  the  vote  of 


I. 


517 


the  L'ud  August  "to  treat  with  his  Majesty,"  and  the  vote  of  the 
Nh  December  "That  the  answers  of  the  King  were  a  ground 
tt  lement,"  and  they  requested  the  Lord  General  to  pro- 
ride  a  guard  for  both  Houses.  They  then  resolved  by  35  to  18 
t  a  Committee  should  be  sent  to  the  Lord  General  to 
knn\v  upon  what  grounds  the  members  are  restrained  by  the 
otliivrs  and  soldiers  of  the  Army."  On  the  15th  the  secluded 
members  sent  a  protestation  against  any  proceedings  adopted 
in  that  House  during  their  seclusion  and  declaring  that  all  Acts 
nade  since  the  6th  December,  or  hereafter  to  be  made 
during  their  restraint  and  forcible  seclusion  from  the  House 
and  the  continuance  of  the  Army's  force  upon  it,  are  no  way 
obligatory  but  void  and  null  to  all  intents  and  purposes."  Both 
Houses  declared  that  this  protestation  was  "  false  scandalous 
and  seditious,  tending  to  destroy  the  visible  and  fundamental 
government  of  the  Kingdom  and  ordered  and  ordained  that 
the  Printed  paper  should  be  suppressed  and  all  persons  who 
had  any  hand  in  it  were  adjudged  incapable  to  bear  any  office 
or  to  sit  as  members  of  either  House  of  Parliament  and  further 
that  every  member  should  disclaim  and  disavow  his  having  had 
any  hand  in  it." 

On  the  20th  Cromwell  returned  an  answer  to  the  Commit- 
tee of  the  Commons  as  to  the  secluded  members,  "  That  he  would 
prepare  an  answer  and  in  the  meantime  desired  the  House 
that  they  would  not  trouble  themselves  to  send  any  more  to  him 
therein." 

On  the  23rd  the  Commons  resolved  to  appoint  a  committee 
to  consider  how  to  proceed  in  a  way  of  Justice  against  the 
Kinu  and  other  capital  offenders. 

Meanwhile  Charles  had  been  taken  from  Hurst  Castle 
•where  he  had  been  closely  confined,  and  removed  to  Windsor. 

On  the  1st  January  1649  "The  —  and  Commons  in  Parlia- 
ment assembled  do  declare  and  adjudge  that  by  the  fundamental  | 
Laws  of  the  Kingdom  it  is  treason  in  the  King  of  England  to 
lc\  y  war  against  the  Parliament  and  Kingdom  of  England." 
This  resolution  was  sent  up  to  the  Lords  with  an  ordinance  for 
erecting  a  High  Court  of  Justice  for  the  trial  of  the  King. 

On  1 1 1 1 •  - 1 1 d  o f  J  a n uary  the  House  of  Lords  met ;  those  present 
were  the  Earl  of  iJenl.i^h  (speaker),  the  Earls  of  Northumber- 
land, Pembroke,  Mulgrave,  Rutland,  Kent  and  Manchester, 
Lords  North,  Hunsduii,  .Maynard,  Dacre  and  Berkeley.  The 
question  was  put,  should  the  consideration  of  the  Commons' 
vote  "That  by  the  fundamental  Laws"A:c.  be  deferred?  It  was 
resolved  in  the  negative.  The  question  was  then  put  whether 
to  agree  to  the  vote.  It  was  unanimously  resolved  in  the 
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negative.  The  question,  was  then  put  whether  the  ordinance 
be  cast  out  and  it  was  unanimously  resolved  in  the  affirmative, 
the  House  then  adjourned  for  a  week  till  Tuesday,  January  9tli. 

On  the  3rd  the  Commons  ordered  "That  the  several  members 
of  the  House  and  the  others  appointed  by  the  House  to  act  in 
any  ordinance  wherein  the  Lords  are  joined,  are  hereby  em- 
powered and  enjoined  to  sit,  act  and  execute,  &c. :  notwith- 
standing the  Lords  do  not  join  with  them."  It  was  also  ordered 
"That  a  committee  prepare  an  ordinance  for  the  trial  of  the 
King"  and  another  committee  was  appointed  "to  consider  the 
way  for  carrying  on  public  justice  according  to  the  Laws  of 
the  Kingdom." 

On  the  4th  January  the  Commons  resolved  "That  the  Com- 
mons of  England  in  Parliament  assembled  do  declare  that  the 
people  are  under  God  the  original  of  all  just  power,  and  that  being 
chosen  by  and  representing  the  people  they  have  the  supreme 
power  of  the  nation,  that  whatsoever  is  enacted  or  declared  for 
Law  by  the  Commons  in  Parliament  assembled  hath  the  form 
of  Law  and  all  the  people  of  the  nation  are  concluded  thereby 
although  the  consent  or  concurrence  of  the  King  or  House  of 
Peers  be  not  had  thereunto." 

On  the  8th  they  resolved  "That  the  ordinance  for  erecting  a 
High  Court  of  Justice,  &c.  be  enacted  and  have  the  force  of  a 
Law  and  that  the  clerk  do  indorse  the  same  accordingly." 
When  the  Lords  met  on  the  9th  they  proposed  to  prepare  an 
ordinance  "That  whatsoever  King  of  England  should  hereafter 
levy  war  against  the  Parliament  and  Kingdom  of  England,  should 
be  guilty  of  High  Treason  and  should  be  tried  in  Parliament." 

The  Commons  or  rather  the  Rump  paid  no  heed  to  this,  and 
proceeded  to  carry  out  their  plan  of  putting  Charles  to  death. 

The  ordinance  that  was  agreed  to  on  the  8th  January  was 
as  follows : 

"An  Act  of  the  Commons  of  England  assembled  in  Parliament 
for  erecting  of  a  High  Court  of  Justice  for  the  trying 
and  judging  of  Charles  Stuart  King  of  England. 
"  Whereas  it  is  notorious  that  Charles  Stuart  the  now  King 
of  England  not  content  with  those  many  encroachments  which 
his  predecessors  had  made  upon  the  people  in  their  rights  and 
freedoms  hath  had  a  wicked  design  totally  to  subvert  the  an- 
tient  and  fundamental  laws  and  liberties  of  this  nation  and  in 
their  place  to  introduce   an    arbitrary  and  tyrannical  govern- 
ment, and  that  besides  all  other  evil  ways  and  means  to  bring  this 
design  to  pass  he  hath  prosecuted  it  with  fire  and  sword  levied 
and  maintained  a  cruel  war  in  the  land  against  the  parliament 
and  kingdom  whereby  the  country  hath  been  miserably  wasted 


Charl 


jw  pubUc  treasure  exhausted  trade  decayed  thousands  of  pe,.pi,- 

murdered  ami  infinite  other  mischiefs  committed.  For  all 
which  hiu'h  -'iii'l  treasonable  offences  the  said  Charles  Stuart 
illicit  loni,'  since  justly  have  been  brought  to  exemplary  and 

jrn  punishment.   Whereas  also  the  Parliament  well  hoping 

the  restraint  and  imprisonment  of  his  person  after  it 
hud  pleased  God  to  deliver  him  into  their  hands  would  have 
quieted  tin*  distempers  of  the  kingdom  did  forbear  to  proceed 
judicially  against  him  but  found  by  sad  experience  that  such 
their  ivmissness  served  only  to  encourage  him  and  his  com- 
plices in  the  continuance  of  their  evil  practices  and  in  raising 
of  new  commotions  rebellions  and  invasions.  For  prevention 
then-fore  of  the  like  or  greater  inconveniences  and  to  the  end 
no  chief  officer  or  magistrate  whatsoever  may  hereafter  pre- 
sume traitorously  and  maliciously  to  imagine  or  contrive  the 
enslaving  or  destroying  of  the  English  nation  and  to  expect  im- 
punity for  so  doing  :  Be  it  ordained  and  enacted  by  the  Com- 
mons in  Parliament  and  it  is  hereby  ordained  and  enacted  by 
authority  thereof  That  '  TJiomas  Lord  Fairfax  Oliver  CromweU* 

/  Ireton*  esquires  sir  Har dress  Waller*  knight  Philip  Skip- 
pon  Valentine  W/uuiton*  Thomas  Harrison*  Edward  Whalley* 
TJiomas  Pride*  Isaac  Ewers*  Richard  Ingoldsby*  Henry  Mildmay 
esquires  sir  Thomas  Honywood  T/tomas  Lord  Grey  of  Grooby* 
Philip  lord  Lisle,  William  lord  Mounson  sir  John  Danvers*  sir 
Thomas  Mcdeverer*  baronet  sir  John  Bourchier*  sir  James  II  ar- 

n  sir  William  Allenson  sir  Henry  Mildmay  sir  Thomas 
Wroth  knights  sir  William  Masham  sir  John  Barrington  sir 
William  Brereton  baronets  Robert  Wallop  Will  in  m  Hevening- 
ham  esquires  Isaac  Pennington  Thomas  Atkins  Rowland  Wil- 
son alderman  of  the  city  of  London  sir  Peter  Wentworth 
knight  of  the  Bath  Henry  Martin*  William  Purefoy*  Godfrey 
Bos  vile  John  Trenchard  Herbert  Morley  John  Berkstead*  Mat- 
thew Thomlinson  John  Blackistone*  Gilbert  MUlington*  esquires 
nir  William  Constable*  baronet  Edmond  Ludlow*  John  Lambert 
John  Hutchinson*  esquires  sir  Arthur  Hazlerig  sir  MicJiael 
Livesey*  baronets  Richard  Sal  way  Humphrey  Sal  way  Robert 
Titchboume*  Owen  Row*  Robert  Mainwaring  Robert  Lilbonrn  * 
A  'In 'an Scroop*  Richard Deane*  John  Okey*  RobertOverton  John 
HUSOJI*  John  Desborough  William  Goff*  Robert  Duckenfield 
Cornelius  Holland  John  Carew*  esquires  sir  William  Armyn 
baronet  John  Jones*  esquire  Miles  Corbet*  Francis  Allen  TJiomas 
Uenjamin  Weston  Per>  ///•///»•  I'elham*  John  Gourdon 
esquires  Fnincis  Thorp  serjeant  at  law  John  Nutt  Thomas 

1  Those  whose  names  are  printed  in  italics  sat  on  the  High  Court  of 
Justice,  those  followed  by  an  asterisk  signed  the  death-warrant. 
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Challoner  Algernon  Sidney  John  Anlaby  John  Moore*  Richard 
Darley  William  Say*  John  Alured*  John  Fag g  James  Nelthorp 
esquires  sir  William  Roberts  knight  Francis  Lassels  Alexander 
Rigby  Henry  Smith'*'  Edmond  Wild  James  Challoner*  Josias 
Berners  Dennis  Bond  Humphrey  Edwards*  Gregory  Clement* 
John  Fry  Thomas  Wogan*  esquires  sir  Gregory  Norton*  baronet 
John  Bradshaw*  serjeant  at  law  Edmond  Harvey  John  Dove 
John  Yen*  esquires  John  Fowks  alderman  of  the  city  of  Lon- 
don Thomas  Scot*  esquire  Thomas  Andrews  alderman  of  the 
city  of  London  William  Cawley  *  Abram  Burrell  A  nthony  Staply  * 
Roger  Gratwick  John  Downs*  Thomas  Norton*  Thomas  Ham- 
mond George  Fenwick  esquires  Robert  Nicholas  serjeant  at  law 
Robert  Reynolds  John  Lisle  Nicholas  Love  Vincent  Potter* 
esquires  sir  Gilbert  Pickering  baronet  John  Weaver  Roger  Hill 
John  Lenthall  esquires  sir  Edward  Bainton  John  Corbet  Thomas 
Blunt  Thomas  Boon  Augustine  Garland*  Augustine  Skinner 
John  Dixwell*  George  Fleetwood*  Simon  Meyne*  James  Temple* 
Peter  Temple*  Daniel  Blagrave*  esquires  sir  Peter  Temple 
knight  and  bart  Thomas  Wayte*  John  Brown  John  Lowrey 
esquires  shall  be  and  are  hereby  appointed  and  required  to  be 
commissioners  and  judges  for  the  hearing  trying  and  adjudging 
of  the  said  Charles  Stuart  and  the  said  commissioners  or  any 
twenty  or  more  of  them  shall  be  and  are  hereby  authorized  and 
constituted  an  High  Court  of  Justice  to  meet  and  sit  at  such 
convenient  time  and  place  as  by  the  said  commissioners  or  the 
major  part  of  twenty  or  more  of  them  under  their  hand  and 
seal  shall  be  appointed  and  notified  by  public  proclamation  at 
the  Great  Hall  or  Palace  Yard  at  Westminster  and  to  adjourn 
from  time  to  time  and  from  place  to  place  as  the  said  High 
Court  or  major  part  thereof  meeting  shall  hold  fit  and  to  take 
order  for  the  charging  of  him  the  said  Charles  Stuart  with  the 
crimes  and  treasons  above  mentioned  and  for  the  receiving  of 
his  personal  answer  thereunto  and  for  the  examination  of  wit- 
nesses upon  oath  which  the  court  hath  hereby  authority  to 
administer  or  otherwise  and  taking  any  other  evidence  con- 
cerning the  same  and  thereupon  or  in  default  of  such  answer  to 
proceed  to  final  sentence  according  to  justice  and  the  merit  of 
the  cause  and  such  final  sentence  to  execute  or  cause  to  be 
executed  speedily  and  impartially.  And  the  said  court  is  hereby 
authorized  and  required  to  appoint  and  direct  all  officers  at- 
tendants and  other  circumstances  as  they  or  the  major  part  of 
them  shall  in  any  sort  judge  necessary  or  useful  for  the  orderly 
and  good  managing  of  the  premises.  And  Thomas  lord  Fairfax 
the  general  and  all  officers  and  soldiers  under  his  command  and 
all  officers  of  justice  and  other  well  affected  persons  are  hereby 
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authori/rtl  and  n><|uiiv(l  to  be  aiding  and  assisting  into  the  said 
court  in  tin-  <lue  execution  of  the  trust  hereby  committed.  Pro- 
vide, 1  that  this  Act  and  the  authority  hereby  granted  do  con- 
tinue in  force  for  the  space  of  one  month  from  the  making  hereof 
ami  no  longer. 

Hen.  Scobell  Cler.  Parl.  Dom.  Com." 

In  jMirsuance  of  which  said  Act  the  House  of  Commons 
•  irdrivd  as  followeth,  viz. 

"Die  Sabbati,  6  Jan.  1649. 

"Ordered  by  the  Commons  assembled  in  Parliament  that 
the  Commissioners  nominated  in  the  Act  for  erecting  of  an 
lliu'h  Court  of  Justice  for  the  trying  and  judging  of  Charles 
Stuart  king  of  England  do  meet  on  Monday  next  at  two  of  the 
clock  in  the  afternoon  in  the  Painted  Chamber." 

"By  virtue  of  which  said  recited  Act  and  of  the  said  order 
grounded  thereupon,  the  Commissioners  whose  names  are  here 
under  written,  met  on  Monday,  the  said  8th  day  of  January, 
1649,  in  the  Painted  Chamber  at  Westminster,  where  the  said 
Act  was  openly  read  and  the  Court  called. 

Commissioners  present. 


Tho.  lord  Fairfax. 
Oliver  Cromwell,  esq. 
Henry  Ireton,  esq. 
Sir  Hardress  Waller. 
Valentine  Wautoii. 
Edward  Whalley. 
Thomas  Pride. 
Isaac  Ewers. 
Sir  Greg.  Norton,  bt. 
Peter  Temple,  esq. 
John  Ven,  esq. 
Tho.  Challoner,  esq. 
lit  nrv  Marten,  esq. 
John  Berkstead,  esq. 
Gilb.  Millington,  e.^.j. 
Kichanl  Deane,  esq. 
Corn.  Holland,  esq. 
John  Jones,  esq. 
John  Alured,  r>.j. 
Hi  Miry  Smith,  esq. 
John  Lisle,  esq. 
T.  Lord  Grey  of  Crooby. 
Sir  John  Danvers. 
Sir  Th.  Maleverer,  knt. 


Sir  John  Bourchier. 
Sir  Henry  Mildmay. 
James  Challoner,  esq. 
Greg.  Clement,  esq. 
John  Fry,  esq. 
Angus.  Garland,  esq. 
Daniel  Blagrave,  esq. 
Rt.  Titchbourne,  esq. 
W.  Heveningham,  esq. 
William  Purefoy,  esq. 
John  Blackistone,  esq. 
Wm.  lord  Mounson. 
John  Okey,  esq. 
John  Carew,  esq. 
Peregrine  Pelham,  esq. 
Francis  Lassells,  esq. 
John  Dowries,  esq. 
John  Brown,  esq. 
James  Temple,  esq. 
Adrian  Scroope,  esq. 
Edmund  Ludlow,  esq. 
John  Huson,  esq. 
Tho.  Harrison,  esq. 
>•'  icholas  Love,  esq. 
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Edm.  Harvey,  esq. 
William  Goff,  esq. 


John  Hutchinson,  esq. 
Miles  Corbet,  esq. 
Humph.  Edwards,  esq. 

"The  Commissioners  of  the  Court  being  as  aforesaid  met,  and 
informing  themselves  of  the  tenor  of  their  Commission,  they 
accordingly  appoint  the  said  Court  to  be  holden  in  the  same 
place  on  Wednesday,  the  10th  of  the  said  month  of  January, 
and  ordered  the  proclamation  thereof  to  be  made  in  the  Great 
Hall  at  Westminster,  by  Edward  Dendy,  serjeant  at  arms,  au- 
thorizing him  thereupon  by  precept  under  their  hand  and  seals 
in  these  words  following,  viz. 

"By  virtue  of  an  Act  of  the  Commons  of  England  assembled 
in  Parliament,  for  erecting  of  an  High  Court  of  Justice  for  the 
trying  and  judging  of  Charles  Stuart,  king  of  England,  we 
whose  names  are  here  under  written  (being  Commissioners 
amongst  others  nominated  in  the  said  Act)  do  hereby  ap- 
point, That  the  High  Court  of  Justice  mentioned  in  the  said 
Act  shall  be  holden  in  the  Painted  Chamber  in  the  Palace  of 
Westminster,  on  Wednesday,  the  10th  day  of  this  instant 
January,  by  one  of  the  clock  in  the  afternoon.  And  this  we 
do  appoint  to  be  notified  by  public  proclaiming  hereof  in  the 
Great  Hall  at  Westminster  to-morrow,  being  the  9th  day  of 
this  instant  January,  betwixt  the  hours  of  9  and  11  in  the 
forenoon.  In  testimony  whereof  we  have  hereunto  set  our 
hands  and  seals  this  8th  day  of  January  Anno  Domini  1649. 

"  We  the  Commissioners  whose  names  are  hereunto  sub- 
scribed do  hereby  authorize  and  appoint  Edward  Dendy,  Ser- 
jeant at  arms,  to  cause  this  to  be  proclaimed  according  to  the 
tenor  thereof,  and  to  make  due  return  of  the  same  with  this 
precept  to  the  said  Court  at  the  time  and  place  above  men- 
tioned. 

Sealed  and  subscribed  by 


William  Monson. 
Tho.  Grey. 
Oliver  Cromwell. 
Gregory  Norton. 
Henry  Ireton. 
H.  Edwards. 
John  Hutchinson. 
Har.  Waller. 
William  Constable. 
John  Lisle. 
Henry  Marten. 
Valentine  Wauton. 


John  Blackistone. 
Gilbert  Millington. 
Adrian  Scroope. 
James  Temple. 
John  Huson. 
Peregr.  Pelham. 
Eclmond  Ludlow. 
John  Berkstead. 
Peter  Temple. 
Edw.  Whalley. 
John  Okey. 
Bob.  Titchboum. 


('In  tries  1. 
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Thomas  I'rid.-. 
Urn i-y  Smith. 
Thomas  Male\ 
Thomas  Challoner. 
John  Fry. 
John  Bourchier. 
John  Carew. 


August  ini-  dariaiui. 

James  Challoner. 
Thomas  Harrison. 
John  Jones. 
Richard  Deane. 
Daniel  Blagrave. 


"  Which  said  precept  is  thus  returned  on  the  backside,  viz. 
'  I  have  caused  due  proclamation  to  be  made  hereof  according 
to  the  tenor  of  the  precept  within  written. 

E.  DENDY,  Serjeant  at  Arms.' 

"And  in  order  to  the  more  regular  and  due  proceedings  of 
tli»>  said  Court,  they  nominate  officers,  and  accordingly  chose 
.Mr  Aske,  Dr  Dorislaus,  Mr  Steele,  and  Mr  Cook,  counsel  to 
attend  the  said  Court,  Mr  Greaves  and  Mr  John  Phelps,  clerks 
to  whom  notice  thereof  was  ordered  to  be  given. 

"  Mr  Edward  Walford,  Mr  John  Powell,  Mr  John  King, 
Mr  Phineas  Payne,  and  Mr  Hull  are  chosen  messengers  to 
attend  this  Court." 

"January  9,  1649,  according  to  the  precept  of  the  8th  in- 
stant, Serjeant  Dendy  made  proclamation  for  the  sitting  of  the 
said  Court  in  the  manner  following,  viz.  About  10  of  the  clock 
the  same  day,  the  said  serjeant  being  attended  with  six  trumpets 
and  a  guard  of  two  troops  of  horse,  himself  with  them  on 
horseback,  bearing  his  mace,  rideth  into  the  middle  of  West- 
minster Hall  (the  Court  of  Chancery  then  sitting  at  a  General 
Seal).  Where  after  the  said  trumpets  sounding  (the  drums 
then  likewise  beating  in  the  Palace  Yard),  he  caused  the  said 
precept  to  be  openly  read,  which  being  done  (the  House  of 
Commons  at  the  same  time  sitting),  order  as  followeth  : 

"  Die  Martis,  9  Jan.  1049. 

"  Ordered  by  the  Commons  assembled  in  Parliament,  That 
ane  proclamation  that  was  made  this  morning  in  West- 
minster Hall  touching  the  trial  of  the  king,  be  made  at  the  Old 
Exchange  and  at  Cheapside  forthwith  and  in  the  same  manner, 
and  that  Serjeant  Dendy,  the  serjeant  at  arms,  do  proclaim  the 
same  accordingly,  and  that  the  guard  that  lieth  in  Paul's  do 
si'e  the  same  done." 

In  pursuance  whereof  Serjeant  Dendy,  about  12  of  the 
clock  of  the  same  day,  accompanied  with  ten  trumpets  and 
two  troops  of  horse  drawn  out  for  that  purpose  in  Paul's 
Church  Yard,  himself  mounted,  bearing  his  mace,  marched 
from  thence  unto  the  Old  Exchange,  London,  where,  after  the 
trumpets  sounded,  he  made  proclamation  as  he  had  done  before 
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in  Westminster  Hall  and  from  thence  immediately  marched  to 
Cheapside,  making  the  like  proclamation  there  also  in  manner 
aforesaid.  During  all  which  time  all  the  streets  were  thronged 
with  spectators,  without  the  least  violence,  injury  or  affront 
publicly  done  or  offered. 

"Mercurii  10  Jan.  1649.     Painted  Chamber. 


Commissioners 


Oliver  Cromwell,  esq. 
Henry  Ireton,  esq. 
Sir  Har.  Waller. 
Yalen.  Wauton,  esq. 
Edward  Whalley,  esq. 
Thorn.  Harrison,  esq. 
Thomas  Pride,  esq. 
Sir  T.  Maleverer,  bart. 
James  Challoner. 
John  Blackistone. 
Sir  John  Danvers. 
John  Fry. 

Sir  Gregory  Norton. 
Augustine  Garland. 
Peter  Temple. 
Daniel  Blagrave. 
John  Yen. 
Henry  Marten. 
William  Purefoy. 
Peregrine  Pel  ham,  esq. 
Gilbert  Millington,  esq. 
Edniond  Ludlow. 
John  Hutchinson. 


present. 

John  Corbet. 
Robt.  Titchbourn,  esq. 
Owen  Roe,  esq. 
John  Deane,  esq. 
John  Huson,  esq. 
Cornelius  Holland,  esq. 
John  Carew,  esq. 
Thomas  Lister,  esq. 
Sir  Hen.  Mildmay,  knt. 
Thorn.  Challoner,  esq. 
John  Moor,  esq. 
William  Say,  esq. 
Francis  Lassels,  esq. 
Henry  Smith,  esq. 
Thomas  Scot,  esq. 
Nicholas  Love,  esq. 
Vincent  Potter,  esq. 
Adrian  Scroope,  esq. 
John  Dixwell,  esq. 
John  Lisle,  esq. 
John  Okey,  esq. 
John  Berkstead,  esq. 


"The  Court  being  sat  in  the  said  place  aforesaid,  begun  to 
take  into  consideration  the  manner  and  order  that  they  in- 
tended to  observe  at  the  king's  trial,  and  appointed  two  ushers 
of  the  Court,  viz.  Mr  Edward  Walford  and  Mr  Yowel ;  and 
Mr  Litcham  was  chosen  a  messenger  to  the  Court. 

"John  Bradshaw,  serjeant  at  law,  a  Commissioner  of  this 
Court,  was  then  chosen  president  of  the  said  Court,  who  being 
absent,  Mr  Say,  one  of  the  Commissioners  then  present,  was 
appointed  president  pro  tempore  and  until  the  said  Serjeant 
Bradshaw  should  attend  the  said  service.  The  said  Mr  Say 
accordingly  took  his  place,  and  gave  the  thanks  of  this  Court  to 
Mr  Garland,  one  of  the  Commissioners  of  this  Court,  for  his  great 
pains  by  him  formerly  taken  about  the  business  of  this  Court. 

"The  Court  were  informed  of  the  great  and  important  em- 
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ploynirnt  that  jit  present  lay  upon  Mr  (JivaM-s  in  tlio  behalf  of 

•  mmonwralth,  l'n>m   whirh  he  cannot  be  spared   without 

lice  to  the  public,  and  it  was  therefore  moved  in  his 

behalf,  that  In-  nii-ht  be  excused  from  attending  the  service  of 

one  of  the  clerks  of  the  Court,  which  the  Court  admitted  as  a 

sumYii-iit  excuse.     And  thereupon  Mr  Andrew  Broughton  was 

named  and  appointed  one  of   the  clerks  of  this  Court  with 

John   I' helps.     The  said  John  Phelps  being  then  sent  by  a 

nger  of  the  Court  and  accordingly  making  his  appearance 

was  commanded  to  attend  the  said  service,  who  attended  the 

same  accordingly.     And  a  messenger  of  the  Court  was  sent  to 

summon  the  said  Mr  Broughton. 

•  .Mr  Aske,  Mr  Steel,  Dr  Dorislaus  and  Mr  Cook  are  ap- 
pointed Counsel  in  the  behalf  of  the  Commonwealth,  to  prepare 
and  prosecute  the  Charge  against  the  King  according  to  the 
Act  of  Commons  assembled  in  Parliament  in  that  behalf,  and 
in  particular  the  Court  did  appoint  Mr  Steel  Attorney 
and  Mr  Cook  Solicitor  to  take  care  thereof,  and  the  Act  for 
constituting  the  said  Court  was  ordered  to  be  transcribed  and 
delivered  to  the  said  Counsel,  which  was  done  accordingly. 

"Mr  Love,  Mr  Lisle,  Mr  Millington,  Mr  Garland,  Mr  Marten, 
Mr  Thos.  Challoner,  Sir  John  Danvers  and  Sir  Henry  Mildmay, 
or  any  two  of  them,  a*re  appointed  a  committee  to  consider  of 
all  circumstances  in  matter  of  order  or  method  for  the  carrying 
on  and  managing  the  King's  Trial,  and  for  that  purpose  to 
advise  with  the  counsel  assigned  to  prove  the  charge  against 
the  King,  and  to  make  a  report  therein  the  next  sitting,  and 
the  care  of  the  business  is  particularly  recommended  to 
Mr  Love. 

"  Edward  Dendy  serjeant  at  arms  made  return  of  the  precept 
of  the  8th  instant  for  proclaiming  the  sitting  of  the  Court, 
which  was  received.  The  said  Serjeant  Dendy  having  pro- 
claimed the  same  by  the  sound  of  trumpets  in  "Westminster 
Hall,  as  also  at  the  Old  Exchange  and  in  Cheapside.  Edward 
Uendy  serjeunt  at  arms  is  appointed  serjeant  at  arms  to  attend 
tin-  said  Court.  Mr  John  King  is  appointed  Crier  of  the  said 
Court. 

"  The  Court  having  then  made  preparations  for  the  said  trial 
(during  all  which  time  they  sat  private)  the  doors  are  now 
opt  ned  for  all  parties  that  had  anything  to  do  there  to  give 
their  attendance.  Three  Proclamations  being  made  by  the 
C  ri«  r,  the  Act  for  constituting  the  said  Court  was  openly  read 
and  the  Court  called.  The  Commissioners  present  were  as 
before  named.  The  Commissioners  that  were  absent  were 
ordered  to  be  summoned  to  attend  the  said  service;  the 
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summonses  were  issued  forth  accordingly.  The  Court  ad- 
journed itself  till  Friday  Jan.  12  at  2  of  the  clock  in  the  after- 
noon to  the  same  place. 

"Die  Veneris  12  Jan.  1649,  Painted  Chamber. 

Commissioners  present. 
Oliver  Cromwell,  esq.  Thomas  Pride,  esq. 


Sir  John  Danvers. 
Tho.  Hammond,  esq. 
Peregrine  Pelham,  esq. 
Herbert  Morley. 
James  Temple,  esq. 
William  Say,  esq. 
John  Huson,  esq. 
Sir  J.  Bouchier,  kt 
J.  Bradshaw,  serj. 
Gil.  Millington,  esq. 
John  Moor,  esq. 
John  Brown,  esq. 
John  Fry,  esq. 
Sir  Hard.  Waller,  kt. 
Adrian  Scroope,  esq. 


John  Lisle,  esq. 
Owen  Roe. 
Thomas  Scot. 
John  Jones. 
John  Carew,  esq. 
John  Fagg,  esq. 
Henry  Marten,  esq. 
John  Blackiston,  esq. 
John  Dove,  esq. 
Henry  Smith,  esq. 
John  Ven,  esq. 
John  Downs,  esq. 
Nicholas  Love,  esq. 
Thomas  Harrison,  esq. 


John  Berkstead, 


esq. 


Tho.  Challoner,  esq. 

"Serjeant  Bradshaw  upon  special  summons  attended  this 
Court,  being  one  of  the  Commissioners  thereof.  And  being 
according  to  former  Order  called  to  take  his  place  of  President 
of  the  said  Court  made  an  earnest  apology  for  himself  to  be 
excused,  but  therein  not  prevailing,  in  obedience  to  the  com- 
mands and  desires  of  this  said  Court,  he  submitted  to  their 
order  and  took  place  accordingly.  And,  thereupon  the  said 
Court  ordered  concerning  him  as  followeth,  viz.  "That  John 
Bradshaw  serjeant  at  law  who  was  appointed  President  of  the 
Court  should  be  called  by  the  name  and  have  the  Title  of  Lord 
President  and  that  as  well  without  as  within  the  said  court 
during  the  Commission  and  sitting  of  the  said  court/'  Against 
which  title  he  pressed  much  to  be  heard  to  offer  his  exceptions, 
but  was  therein  overruled  by  the  Court. 

"Mr  Andrew  Broughton  attended  according  to  former  order, 
and  it  was  thereupon  again  ordered,  That  Andrew  Broughton 
and  John  Phelps  gent,  be  and  they  are  hereby  constituted  Clerks 
of  the  said  Court  and  enjoined  to  give  their  attendance  from 
time  to  time  accordingly.  Ordered  '  that  the  Counsel  assigned  or 
such  as  they  or  any  of  them  shall  appoint  shall  have  Power  to 
search  from  all  records  and  writings  concerning  the  king's 
trial  and  to  take  into  their  custody  or  order  the  producing  of 
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all  such  records  and  papers  or  copies  thereof  by  any  clerk  or 
other  person  whatsoever  at  or  before  the  said  Trial  as  they 
shall  judu'c  requisite,  the  said  counsel  giving  a  note  under  their 
hands  of  thi-ir  n v« -ipt  of  all  such  original  books  and  papers 
which  they  shall  so  take  into  their  custody.  And  that  the 
said  conns. -1  shall  have  power  to  send  for  such  person  or 
MS  at  or  before  the  said  trial  and  to  appoint  by  writing 
under  th.-ir  hand  their  attendance  for  the  service  of  the  state 
in  this  business  as  they  shall  think  requisite  requiring  all 
persons  concerned  to  yield  obedience  thereunto  at  their  perils. 

"Sir  Hardress  Waller  knight  and  Col.  Harrison  are  ordered 
<ire   the    Lord  General  from    time   to   time   to  appoint 
sufficient  Guards  to  attend  and  guard  the  said  Court  during 
their  sitting. 

"Ordered  that  Col.  Titchborne  Col.  Roe  Mr  Blackistone  and 
Mr  I'Yv  members  of  this  court  shall  and  do  make  preparations 
for  the  Trial  of  the  king.  That  it  may  be  performed  in  a 
so]. 'niii  manner  and  that  they  take  care  for  other  necessary 
provisions  and  accommodations  in  and  about  that  trial  and  are 
to  appoint  and  command  such  workmen  in  and  to  their  assistance 
as  they  shall  think  fit. 

"Mr  Love  reporteth  from  the  Committee  appointed  Jan.  10 
instant  to  consider  of  the  circumstances  in  matters  of  order  for 
trial  of  the  king  and  it  is  thereupon  ordered  that  in  managing 
the  proceedings  in  open  court  at  the  time  of  the  King's  Trial 
none  of  the  court  do  speak  but  the  President  and  Counsel  and 
ie  of  any  difficulty  arising  to  anyone  that  he  speak  not  to 
the  matter  openly  but  desire  the  President  that  the  Court  may 
pleas.-  to  advise.  By  which  order  is  not  intended  that  any 
of  the  Commissioners  be  debarred  at  the  examination  of  any 
witness  to  move  the  Lord  President  to  propound  such  question 
to  the  witness  as  shall  be  thought  meet  for  the  better  disquisi- 
tion and  finding  out  of  the  truth. 

d.ied.  That  there  shall  be  a  marshal  to  attend  this 
Court  if  there  be  cause.  That  the  Lord  President  and  Counsel 
do  manage  the  Trial  against  the  King  according  to  instructions 
to  be  given  them  by  the  Court  and  that  the  Committee  for  con- 
sidering of  all  circumstances  for  the  managing  of  the  Kind's 
Trial  do  consider  the  rules  and  instructions  in  that  behalf  and 
are  to  consult  with  the  counsel  and  address  themselves  to  the 
L«»nl  President  for  advice  in  the  Premises.  That  the  Counsel 
do  bring  in  the  charge  against  the  king  on  Monday  next. 

"The  Committee  f,,r  considering  of  the  circumstances  of 
order  tor  the  kind's  Trial  toother  with  Sir  Hardress  Waller 
Col.  Whaley  Mr  Scot  Col.  Titchborne  Col.  Harrison  Lieut.  Gen. 
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Cromwell  and  Col.  Deane  are  appointed  to  consider  of  the  place 
for  trying  the  king  and  make  report  to-morrow  in  the  afternoon 
and  are  to  meet  to-morrow  morning  in  the  inner  Court  of 
Wards  at  9  of  the  clock  and  who  else  of  the  Court  please  may 
be  there. 

"  The  Court  adjourned  itself  till  the  morrow  in  the  afternoon 
at  two  of  the  clock." 

"Sabbati  13  Jan.  1649. 

"Proclamation  being  made,  and  all  parties  concerned  re- 
quired to  give  attendance,  the  Court  is  called  openly. 

Commissioners  present. 
John  Bradshaw,  serjeant  at  law,  Lord  President  of  this  Court 


Oliver  Cromwell,  esq. 
Henry  Ireton,  esq. 
Sir  Hard.  Waller,  kiri. 
Edw.  Whalley,  esq. 
Tho.  Pride,  esq. 
Isaac  Ewer,  esq. 
Sir  John  Danvers. 
Sir  Gregory  Norton. 
Wm.  Purefoy,  esq. 
John  Blackistone,  esq. 
Gilb.  Millington,  esq. 
Sir  W.  Constable,  bart. 
John  Hutchinson,  esq. 
William  Goffe. 
John  Fagg,  esq. 
Francis  Lassels,  esq. 
Yal.  Wauton,  esq. 
Henry  Smith,  esq. 


John  Fry,  esq. 

Sir  T.  Maleverer,  bart. 

William  Heveningham,  esq. 

John  Dove,  esq. 

John  Venn,  esq. 

Tho.  Scot,  esq. 

John  Downs,  esq. 

Adrian  Scroope,  esq. 

John  Lisle,  esq. 

August.  Garland,  es-]. 

Corn.  Holland,  esq. 

John  Carew,  esq. 

Tho.  Challoner,  esq. 

Algernon  Sidney,  esq. 

Wm.  Say.  esq. 

John  Dixwell,  esq. 

Dan.  Blagrave,  esq. 

John  Brown,  esq. 


Hum.  Edwards,  esq. 

"  The  Court  being  to  make  further  preparation  for  the  king's 
trial,  sat  private.  The  serjeant  at  arms  is  authorized  to  employ 
such  other  messengers  as  shall  be  needful  for  the  service  of  the 
Court,  giving  in  their  names  to  the  clerks  of  this  Court. 

"Ordered  that  the  serjeant  at  arms  do  search  and  secure 
the  vaults  under  the  Painted  Chamber,  taking  such  assistance 
therein  from  the  soldiery  as  shall  be  needful. 

"Mr Garland  reporteth  from  the  Committee  for  considering  of 
the  place  for  the  king's  trial ;  and  the  Court  thereupon  ordered 
that  the  said  trial  of  the  king  shall  be  in  Westminster  Hall,  that 
the  place  for  the  king's  trial  shall  be  where  the  Courts  of  King's 
Bench  and  Chancery  sit  in  Westminster  Hall,  and  that  the 
partitions  between  the  said  two  Courts  be  therefore  taken 
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down,  nnd  that  the  committee  for  making  preparations  for  the 

1  are  to  take  care  thereof  accordingly. 

I'll.-   Court    adjourned  itself  until  Monday,  at  two  of  the 
k  in  the  afternoon,  to  this  place. 

Ionise  15  Jan.  1649. 
Three   proclamations  are  made,  and  all  parties   concerned 

quired  to  give  attendance. 
Tlie  Court  is  called  openly. 

Commissioners  present. 
John  Bradshaw,  Serjeant  at  Law,  Lord  President  of  this  Court. 

Rob.  Tichbourne,  esq. 

John  Jones,  esq. 

John  Downes. 

Sir  Hardress  Waller. 

Tho.  Horton,  esq 

Henry  Ireton,  esq. 

Algernon  Sidney,  esq. 

Peter  Temple,  esq. 

Nich.  Love,  esq. 

Valen.  Wanton,  esq. 

John  Lisle,  esq. 

John  Venn,  esq. 

Corn.  Holland,  esq. 

Tho.  Scot,  esq. 

Sir  Wm.  Constable,  bt. 

Herbert  Morley,  esq. 

Miles  Corbet,  esq. 

John  Fry,  esq. 

Wm.  Goff,  esq. 

John  Moor,  esq. 

John  Alured,  esq. 

Henry  Smith,  esq. 

James  Challoner,  esq. 

Hum.  Edwards,  esq. 

John  Fagg,  esq. 

John  Carew,  esq. 

Sir  Henry  Mildmay. 

Sir  Greg.  Norton,  bart. 


Deane,  esq. 
•John.  Berkstead,  esq. 

10  Ewer,  esq. 
IIol>ert  Lilbourn,  esq. 
Vincent  Potter,  esq. 
August.  Garland,  esq. 
James  Temple,  esq. 
Dan.  Blagrave. 
Tho.  Hammond,  esq. 

\Vhaley,  esq. 
Tho.  Pride,  esq. 
Thomas,  lord  Grey  of  Grooby. 
Win.,  Im-d  Mounson. 
Sir  John  Danvers. 
Sir  J.  Maleverer,  bart. 
Sir  Tho.  Wroth. 
Robert  Wallop,  esq. 
1  It  Miry  Marten,  esq. 
Win.  Purefoy,  esq. 
(iilh.  Millington,  esq. 
K«l m.  Ludlow,  esq. 
•John  Hutchinson,  esq. 
Adrian  Scroope,  esq. 
.John  ( )Uey,  esq. 
.John  Huson,  esq. 
Peregrine  Pelham. 
Tho.  Challoner, 
John  Black istone,  etq, 


Oliver  Cromwell,  <->q. 

Fifty-eight  Commissioner-  i 
Here  the  Court  sat  pri\;it-  . 

counsel  attended  and  presented  to  the  Court  the  draft  , 
of  a  charge  against  the  king,  which  being  read,  the  Court  ap- 
pointed Commissary-general  Ireton,  Mr  Millington,  Mr  Marten,  | 
Col.  Harvey,  Mr  Challoner,  Col.  Harrison,  Mr  Miles  Corbet,  I 
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1649. 

Trial  of  the 
King. 
15th  Jan- 
uary. 

Mh  meeting 
of  the  Court. 


Committee 
as  to 

nutnner  of 
King's  trial. 


Hilary  term 
adjourned. 


17  Jan- 
uary. 

6th  meeting 
of  the  Cmtrt. 


Mr  Scot,  Mr  Love,  Mr  Lisle,  Mr  Say,  or  any  three  of  them, 
to  be  a  committee  to  whom  the  Counsel  might  resort  for  their 
further  advice  concerning  anything  of  difficulty  in  relation  to 
the  charge  against  the  king,  who  were  likewise  with  the  counsel 
to  compare  the  charge  against  him  with  the  evidence  ;  and  to 
take  care  for  the  preparing  and  fitting  the  charge  for  the  Court's 
more  clear  proceedings  in  the  businesses,  as  likewise  to  advise 
of  such  general  rules  as  are  fit  for  the  expediting  the  busi- 
ness of  the  said  Court,  and  to  meet  the  morrow  morning  at 
eight  of  the  clock  in  the  Queen's  Court. 

Col.  Ludlow,  Col.  Purefoy,  Col.  Hutchinson,  Col.  Scroope, 
Col.  Deane,  Col.  Whalley,  Col.  Huson,  Col.  Pride,  Sir  Hardress 
Waller,  Sir  Wm.  Constable,  together  with  the  committee 
for  making  preparations  for  the  king's  trial,  or  any  three  of 
them,  are  appointed  a  committee  to  consider  of  the  manner  of 
bringing  the  king  to  the  Court,  at  his  trial,  and  of  the  place 
where  he  shall  be  kept  and  lodge  at  during  his  said  trial,  and  to 
take  consideration  of  the  secure  sitting  of  the  said  Court,  and 
placing  the  guards  that  shall  attend  it,  and  are  to  meet  to-morrow 
morning,  at  eight  of  the  clock,  in  the  Inner  Star  Chamber. 

The  Court,  taking  notice  of  the  nearness  of  Hilary  term, 
and  necessity  they  apprehended  of  adjourning  it  in  regard  of 
the  king's  trial,  thereupon  were  of  opinion  that  it  is  fit  that  a 
fortnight  of  the  said  term  be  adjourned,  and  Mr  Lisle  is  desired 
to  move  the  House  therein1. 

Three  proclamations. 

The  Court  adjourned  itself  till  Wednesday  next,  at  eight  in 
the  morning. 

Mercurii,  17  Jan.  1649. 

Three  proclamations  are  made,  and  all  persons  concerned 
are  required  to  give  attendance. 

The  Court  is  called. 

Commissioners  present. 
John  Bradshaw,  Serjeant  at  Law,  Lord  President  of  this  Court. 


Oliver  Cromwell,  esq. 
Edward  Whalley,  esq. 
Th.  Ld.  Grey  of  Urooby. 
Sir  John  Danvers. 
Sir  Jn.  Maleverer,  bt. 
Sir  Hardress  Waller. 
William  Goff. 
John  Carew. 


Thomas  Pride. 
Francis  Allen. 
Peregrine  Pelham. 
John  Moor. 
John  Blackistone,  esq. 
John  Berkstead,  esq. 
Sir  Win.  Constable. 
John  Hutchinson. 


1  This  was  done  by  an  act  of  the  parliament,  cap.  2,  passed  16  Jan., 
1648,  by  which  Hilary  term  was  adjourned  from  Octavis  Hilarii  till 
crastino  Pur. 
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Robert  Tichbourne. 
Owen  Roe. 
Adrian  Scroope. 
Richard  Deane. 
John  Okey. 
John  Huson. 
Augustine  Garland. 
Simeon  Meyne. 
Peter  Temple. 
John  Brown. 
Thomas  Scot. 
Thomas  Lister. 
John  Jones. 
Vincent  Potter. 
Francis  Lassels. 
Henry  Smith. 
James  Challoner. 
Humphry  Edwards. 
John  Fry. 


John  Venn. 
William  Cawley. 
Thomas  Horton. 
Thomas  Hammond. 
Isaac  Ewers. 
Cornelius  Holland. 
Sir  John  Bourchier. 
Edmond  Ludlow. 
Edmond  Harvey. 
Edmond  Wild. 
Thomas  Heath. 
Win.  Heveningham. 
Daniel  Blagrave. 
William  Say. 
Nicholas  Love. 
Robert  Lilbourn. 
Henry  Martin. 
William  Purefoy. 
John  Lisle. 


Sir  Gregory  Norton. 

Fifty-six  Commissioners  present. 

Ordered,  that  the  Commissioners  of  this  Court  who  have 
not  hitherto  appeared,  be  summoned  by  warrants  under  the 
hands  of  the  clerks  of  the  Court  to  give  their  personal  attend- 
ance at  this  Court,  to  perform  the  service  to  which  they  are  by 
act  of  the  Commons  of  England  assembled  in  Parliament  ap- 
pointed and  required. 

Ordered,  that  the  Serjeant  at  arms  attending  this  Court  or 
his  deputy  do  forthwith  summon  all  the  aforesaid  Commission- 
ers making  default,  who  reside  and  dwell  within  20  miles  of 
London. 

Particular  warrants  to  every  one  of  them  were  accordingly 
issued  forth  for  their  attendance. 

Upon  report  made  by  Col.  Hutchinson  from  the  Committee 
to  consider  of  the  manner  of  bringing  the  king  to  trial,  <kc.,  the 
Court  ordereth  as  followeth,  viz. 

"  Ordered,  that  Sir  Robert  Cotton's  house  be  the  place 
where  the  king  shall  lodge  during  his  trial ;  that  the  chamber 
in  Sir  Robert  Cotton's  house  next  the  study  there  shall  be 
the  king's  bedchamber ;  that  the  great  chamber  before  the  said 
lodging  chamber  be  the  king's  dining-room ;  and  that  a  guard 
consisting  of  30  omcers  and  other  choice  men  do  always  attend 
the  king,  who  are  to  attend  him  at  his  lodging  above  stairs; 
and  that  two  of  the  said  30  do  always  attend  in  his  bedchamber; 
that  a  place  for  a  court  of  guard  for  200  foot  soldiers  be  built 
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in  Sir  Robert  Cotton's  garden  near  the  water-side;  that  ten 
companies  of  foot  be  constantly  upon  the  grounds  for  securing 
Sir  Robert  Cotton's  house,  and  those  companies  to  be  quar- 
tered in  the  Court  of  Requests,  the  Painted  Chamber,  and 
other  necessary  places  thereabouts;  that  the  passage  that 
cometh  out  of  the  old  palace  into  Westminster  Hall  be  made 
up  at  the  entrance  of  the  said  passage  next  the  said  guard ; 
that  the  top  of  the  stairs  at  the  Court  of  Wards'  door  have  a 
cross-bar  made  to  it;  that  the  king  be  brought  out  of  Sir 
Robert  Cotton's  house  to  his  trial  the  lower  way  into  West- 
minster Hall,  and  so  brought  to  the  bar  in  the  face  of  the 
Court,  attended  by  the  above  said  guard  above  stairs;  that 
two  rails  of  above  forty  feet  distance  from  the  place  where  this 
Court  shall  sit  in  Westminster  Hall  be  made  cross  the  said 
Hall,  for  the  effectual  and  substantial  doing  whereof  this  Court 
do  refer  it  to  the  care  of  the  Committee  appointed  to  consider 
of  the  manner  of  bringing  the  king  to  trial,  who  are  likewise  to 
take  care  for  raising  the  floor  in  such  part  of  the  Hall  as  they 
shall  think  fit  for  placing  of  the  guards,  and  that  a  rail  or  rails 
from  the  Court  down  to  the  Hall  gate  be  made  in  such  manner 
as  they  shall  think  fit  on  the  Common  Pleas  side  to  keep  the 
people  from  the  soldiers;  that  there  be  guards  set  upon  the 
leads  and  other  places  that  have  windows  to  look  into  the 
Hall ;  that  the  General  be  desired  from  time  to  time  to  send 
and  appoint  convenient  guards  of  horse  for  the  convenient 
sitting  of  the  Courts ;  that  twenty  officers  or  other  gentlemen 
do  attend  upon  the  Lord  President  from  time  to  time  to  and 
from  this  Court  through  Westminster  Hall ;  that  the  officers  of 
the  Ordinance  do  send  unto  this  Court  200  halberts  or  partizans 
lying  within  the  Tower  of  London,  for  the  arming  of  the  guards 
that  are  to  attend  this  Court;  that  at  the  time  of  the  trial  of 
the  King  the  Commissioners  do  before  their  sitting  in  the  Court 
meet  in  the  Exchequer  Chamber,  and  do  from  thence  come  up 
to  the  Hall  into  the  Court ;  that  all  back  doors  from  the  house 
called  Hell  be  stopped  up  during  the  king's  trial;  that  lodgings 
be  prepared  for  the  Lord  President  at  Sir  Abraham  Williams's 
house  in  the  New  Palace  Yard  during  the  sitting  of  this  Court, 
and  that  all  provisions  and  necessaries  be  provided  for  his  lord- 
ship; that  Sir  Henry  Mildmay,  Mr  Holland,  Mr  Edwards,  do 
take  care  for  providing  all  provisions  and  necessaries  for  the 
king  during  his  trial ;  that  Sir  Henry  Mildmay,  Mr  Holland, 
Mr  Edwards,  do  likewise  take  care  for  all  necessaries  for  the 
Lord  President." 

"  Ordered,  that  the  Committee  for  considering  of  the  man- 
ner of  bringing  the  king  to  trial  do  consider  what  habits  the 
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oihVers  of  this  Court  shall  have  who  are  to  advise  with  some 
heralds  at  arms  then  in  and  concerning  the  ordering  of  the  said 
olli. .  is  ;  th.it  a  sword  be  carried  before  the  Lord  President  at 
the  trial  of  the  king  ;  that  John  Humphreys,  Esq.  do  bear  the 
sword  before  the  Lord  President;  that  a  mace  or  maces  together 
with  a  sword  In-  likewise  carried  before  the  Lord  President. 

•  The  Court  doth  adjourn  itself  to  three  of  the  clock  in  the 
afternoon." 

January  17th,  1649,  post  meridiem. 

Three  proclamations.  The  Court  is  cleared  of  strangers, 
and  they  sit  private. 

The  charge  against  the  king  is  presented  by  the  Counsel, 
and  ordered  to  be  re-committed  to  the  Committee  appointed  for 
advice  with  the  Counsel  concerning  the  charge  against  the  king, 
who  are  to  contract  the  same  and  fit  it  for  the  Court's  proceed- 
in  ij  thereupon  according  to  the  Act  of  Parliament  in  that  be- 
half. And  the  same  Committee  are  likewise  to  take  care  for 
the  king's  coming  to  Westminster  to  trial  at  such  time  as  to 
them  shall  seem  meet,  and  Lieutenant-General  Cromwell  is 
added  to  the  said  Committee.  And  the  Counsel  are  to  attend 
this  Court  with  the  said  charge  to-morrow  at  two  o'clock  in  the 
afternoon.  And  thereupon 

"  Ordered,  that  the  Committee  for  considering  of  the  man- 
ner of  bringing  the  king  to  trial  do  meet  to-morrow  morning  at 
o'clock,  in  the  Exchequer  Chamber." 

The  Court  adjourned  itself  till  the  morrow  at  two  o'clock  in 
the  afternoon,  to  the  same  place. 

Jovis  18  Jan.  1649. 
Three  proclamations  made. 

Commissioners  present. 
John  Bradshaw,  Serjeant  at  Law,  Lord  President  of  this  Court. 


Oliver  Cromwell. 
Kdw.  \Vhalley. 
T.  Ld.  Grey  of  Grooby. 
John  Huson. 
Tho.  Pride. 
Wm.  Cawley. 
Sir  John  Danvers. 
Sir  J.  Maleverer,  bt. 
Sir  Hardress  Wai. 
John  Berkstead. 
John  Blackistone. 
Sir  \Vm.  Constable, 
John  Hutehii: 


Robert  Tichbourne. 
Cornelius  Holland. 
John  Moor. 
Richard  Deane. 
John  Okey. 
Tho.  Hammond. 
John  Carew. 
Wm.  lord  Mounson. 
Henry  Smith. 
Peter  Temple. 
Tho.  Wogan. 
George  Fleetwood. 
Francis  Lassels. 
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1649. 

Trial  of  the 
Ring. 
ISth  Jan- 
uary. 

1th  meeting 
of  the  Court. 


Report  that 
Steel  is  too 
ill  to  attend. 


John  Venn. 
William  Purefoy. 
Simon  Meyne. 
John  Brown. 
Herbert  Morley. 


19th  Jan- 
uary. 

8th  meeting 
of  the  Court. 


Adrian  Scroope. 
Peregrine  Pelham. 
John  Fry. 
Sir  Gregory  Norton. 
Humphry  Edwards. 

Here  the  Court  sit  private. 

Col.  Tichbourne,  one  of  the  Commissioners  of  this  Court, 
informeth  the  Court  that  he  was  with  Mr  Steel,  Attorney  of 
this  Court,  and  found  him  in  his  bed  very  sick,  and  by  reason 
thereof  not  like  as  yet  to  attend  the  service  of  this  Court  ac- 
cording to  former  order ;  and  desired  him  the  said  colonel  to 
signify  that  he  the  said  Mr  Steel  no  way  declineth  the  service 
of  the  said  Court  out  of  any  disaffection  to  it.  He  professeth 
himself  to  be  so  clear  in  the  business,  that  if  it  should  please 
God  to  restore  him,  he  should  manifest  his  good  affection  to 
the  said  cause,  and  that  it  is  an  addition  to  his  affliction  that 
he  cannot  attend  this  Court  to  do  that  service  that  they  have 
expected  from  him,  and  as  he  desires  to  perform. 

The  Court  adjourned  itself  till  to-morrow,  two  o'clock  in 
the  afternoon. 

Veneris  19  Jan.  1649. 

Three  proclamations.    The  Court  called  openly. 

The  Commissioners  present. 
John  Bradshaw,  Serjeant  at  Law,  Lord  President. 


Henry  Ireton. 
Sir  Hard.  Waller,  kt. 
Tho.  Harrison. 
Edw.  Whalley. 
Peregrine  Pelham. 
Tho.  Challoner. 
Algernon  Sidney. 
Wm.  Say. 
Isaac  Ewers. 
Wm.  Lord  Mounson. 
Sir  John  Danvers. 
Sir  T.  Maleverer,  bt. 
Sir  J.  Bourchier,  kt. 
Wm.  Heveningham. 
Wm.  Purefoy. 
John  Berkstead. 
John  Blackistone. 
Gilbert  Millington. 
John  Hutchinson. 
Sir  Mich.  Livesey,  kt. 


Robert  Tichbourne. 
Owen  Howe. 
Robert  Lilbourne. 
Adrian  Scroope. 
Richard  Deane. 
John  Huson. 
Cornelius  Holland. 
John  Jones. 
Francis  Lassells. 
Henry  Smith. 
Humphry  Edwards. 
John  Fry. 

Sir  Greg.  Norton,  bt. 
John  Dove. 
Tho.  Scot. 
Wm.  Cawley. 
Tho.  Horton. 
John  Lisle. 
Nicholas  Love. 
Yincent  Potter. 


Charles  I. 


John  Dixwrll.  John  Okey. 

Simon  Meyne.  Wm.  Gotte. 

Peter  Temple.  John  Carew. 

John  Brown. 

Here  the  Court  sat  private. 

Col.  Hutrhinson  reporteth  from  the  Committee  appointed 
to  consider  of  the  habits  of  the  officers,  and  it  is  thereupon 
ordered, 

"  That  three  gowns  be  provided  for  three  ushers,  and  three 
clokrs  for  three  messengers  of  this  Court." 

Mr  Millington  reported  from  the  Committee  for  advice 
with  the  Counsel  concerning  the  charge  against  the  king,  that 
the  Counsel  hath  perfected  the  charge,  and  are  ready  to  pre- 
sent it.  He  likewise  reporteth  the  draught  of  an  order  whereby 
the  charge  may  by  the  command  of  this  Court  be  exhibited, 
together  with  a  form  of  words  the  effect  whereof  the  Committee 
think  tit  to  be  pronounced  by  him,  that  this  Court  shall  ap- 
point so  to  exhibit  the  said  charge ;  which  said  order  and  form 
of  words  the  Court  have  with  some  alteration  agreed  unto  as 
followeth : 

"  It  is  ordered  that  Mr  Attorney,  and  in  his  absence  Mr 
Solicitor,  do  in  the  behalf  of  the  people  of  England,  exhibit  and 
bring  into  this  Court  a  charge  of  high  treason  and  other  high 
crimes  against  Charles  Stuart,  king  of  England,  and  charge  him 
thereupon  in  the  behalf  aforesaid." 

The  form  of  words  are  as  followeth  : 

"My  Lord, 

"According  to  an  order  of  this  High  Court  to  me  directed 
for  that  purpose,  I  do  in  the  name  and  on  the  behalf  of  the 
people  of  England  exhibit  and  bring  into  this  Court  a  charge 
of  high  treason  and  other  high  crimes  whereof  I  do  accuse 
Charles  Stuart,  king  of  England,  here  present.  And  I  do  in 
the  name  and  on  the  behalf  aforesaid,  desire  the  said  charge 
may  be  received  accordingly,  and  due  proceedings  had  there- 
upon." 

The  Counsel  likewise,  according  to  Mr  Millington's  report, 
presented  a  draft  of  the  charge  against  the  king,  which  was  read 
the  first,  second,  and  third  time,  and  referred  back  to  the  said 
counsel  to  make  some  small  amendments  as  to  the  form  thereof. 

"  Ordered,  that  Commissary-general  Ireton,  Colonel  Whal- 
ley,  Col.  Harrison,  Sir  Hardress  Waller,  or  any  two  of  them, 
do  appoint  the  30  persons  that  are  by  order  of  the  17th  instant 
to  attend  the  King  and  the  20  that  are  to  attend  the  Lord 
President,  and  that  the  Serjeant  at  Arms  do  secure  Mr  Squibbs' 
Gallery  by  such  ways  and  means  as  he  shall  conceive  meet." 
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The  Court  adjourned  itself  till  nine  of  the  clock  to-morrow 
morning. 

Sabbati  20th  Jan.  1649. 

Three  proclamations,  and  attendance  commanded. 

"  Ordered,  that  Sir  Henry  Mildmay  is  desired  to  deliver 
unto  John  Humphreys,  esq.  the  sword  of  state  in  his  custody, 
which  said  sword  the  said  Mr  Humphreys  is  to  bear  before  the 
Lord  President  of  this  Court." 

The  Court  being  sat  as  aforesaid,  before  they  engaged  in 
further  business,  the  Serjeant  at  Arms  of  the  House  of  Com- 
mons came  thither  and  acquainted  the  Court,  that  the  House 
wanted  their  members  that  were  of  that  Court,  the  Court  there- 
upon adjourned  till  12  of  the  clock  the  same  day. 

The  Court  accordingly  met  at  12  of  the  clock.  Three  pro- 
clamations made. 

Painted  Chamber,  20  Jan.  1649. 

Commissioners  present. 
John  Bradshaw,  Serjeant  at  Law,  Lord  President  of  this  Court. 


Tho.  Lord  Grey  of  Grooby. 
Henry  Marten. 
Oliver  Cromwell. 
Henry  Ireton. 
Augustine  Garland. 
Thomas  Challonor. 
Nicholas  Love. 
William  Cawley. 
Sir  Michael  Livesey. 
Sir  John  Danvers. 
Mr  Millington. 
Sir  Hardress  Waller. 
John  Blackistone. 
John  Huson. 
Humphry  Edwards. 
Isaac  PenningtoB,  Aid.  of 

London. 
John  Venn. 
William  Purefoy. 
John  Berkstead. 
James  Challoner. 
Peter  Temple. 
Thomas  Harrison. 
Robert  Tichbourne. 
John  Hucchinsou. 


Sir  Gregory  Norton. 
Sir  T.  Maleverer,  bart. 
Daniel  Blagrave. 
Owen  Roe. 
Thomas  Wogan. 
William  Say 
Francis  Lassels. 
John  Jones. 
Sir  John  Bourchier. 
John  Carew. 
John  Downes. 
John  Fry. 
John  Brown. 
Edward  Whalley. 
John  Okey. 
Thomas  Pride. 
Adrian  Scroope. 
Valentine  Wauton. 
Thomas  Hammond. 
James  Temple. 
Peregrine  Pelham. 
Thomas  Lister. 
Edmund  Ludlow. 
Simon  Meyne. 
Thomas  Scot. 
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Kdmond  Harvey. 
Wm.  L«>nl  Mounson. 
llrnry  Smith. 
Sir  NVm.  Constable. 


Isaac  Ewers. 

Sir  Henry  Mildmay. 

Anthony  Stapely. 


Here  the  Court  sat  private. 

*•  Ordered,  that  the  form  and  method  of  the  Court's  pro- 
ovdings  unto  and  in  the  reading  of  the  Commission  by  which 
thrv  sit,  sending  for  and  bringing  in  the  prisoner  to  the  bar, 
acquainting  him  in  brief  with  the  cause  of  his  bringing  hither, 
reviving  and  reading  the  charge,  and  demanding  what  the  pri- 
soner says  thereto,  be  referred  to  the  discretion  of  the  Lord  Pre- 
sident ;  as  also,  that  in  case  the  prisoner  in  language  or  car- 
riage towards  the  Court  be  insolent,  outrageous,  or  contemptu- 
ous, that  it  be  left  to  the  Lord  President  to  reprehend  him 
thereof,  and  admonish  him  of  his  duty,  or  to  command  the 
taking  away  of  the  prisoner,  and  if  he  see  cause  to  withdraw  or 
adjourn  the  Court.  But  as  to  the  prisoner  putting  off  his  hat, 
the  Court  will  not  insist  upon  it  for  this  day,  and  that  if  the 
King  desire  time  to  answer,  the  Lord  President  is  to  give  him  time. 

"  Ordered,  upon  the  Lord  President's  desire  and  motion, 
that  Mr  Lisle  and  Mr  Say,  Commissioners  of  this  Court,  be 
assistants  to  the  Lord  President,  and  for  that  purpose  it  is 
ordered  that  they  sit  near  the  Lord  President  in  Court." 

Mr  Solicitor  presented  the  charge  against  the  king,  en- 
grossed in  parchment,  which  was  read,  and  being  by  Mr  Soli- 
citor signed,  was  returned  to  him,  to  be  exhibited  against  the 
king  in  his  presence  in  open  court,  and  thereupon  the  Court 
adjourned  itself  forthwith  to  the  Great  Hall  in  Westminster. 

Westminster  Hall  had  been  fitted  up  for  the  occasion.  The 
west  end  was  prepared  for  the  Court.  A  crimson  velvet  chair 
was  placed  for  the  President.  The  other  members  of  the  Court 
sat  on  benches  hung  with  scarlet,  on  each  side  the  President.  On 
a  table  in  front  of  Bradshaw  was  laid  the  state  sword  and  mace. 

Proclamation  was  made  requiring  all  persons  who  were 
summoned  to  give  their  attendance.  Silence  was  ordered  :  the 
great  doors  of  the  Hall  were  thrown  open,  and  the  public  ad- 
mit ti-d.  The  Hall  soon  tilled.  Silence  was  again  proclaimed. 
The  Clerk  of  the  Court  then  read  the  Act  of  the  Commons  con- 
st i  tut  ing  the  High  Court  of  Justice  for  trying  and  judging 
Charles  Stuart,  king  of  England1.  He  then  called  over  the  list 
of  the  Commissioners  named  in  the  Act,  and  as  the  name  of 
each  was  called,  if  the  commissioner  was  present  he  rose  up  and 
answered  to  his  name.  Those  who  answered  were, 

1  See  ante,  p.  518. 
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1649. 

Trial  of  the 
King. 
20th,  Jan- 
uary. 

9th.  meeting 
oftlM  Court. 


John  Bradshaw, 

Oliver  Cromwell. 
Henry  Ireton. 
Sir  Hardress  Waller. 
Valentine  Wharton. 
Th.  Ld.  Grey  of  Grooby. 
Thomas  Harrison. 
Edward  Whalley. 
Thomas  Pride. 
Isaac  Ewer. 
Cornelius  Holland. 
Wm.  Lord  Mounson. 
Sir  John  Danvers. 
Sir  Th.  Malcverer,  bt. 
Sir  John  Bourchier,  kt. 
Isaac  Pennington,  Alder- 
man of  London. 
Henry  Martin. 
William  Purefoy. 
John  Birkstead. 
John  Blackiston. 
Gilbert  Millington. 
Sir  William  Constable,  bt. 
Edmond  Ludlow. 
John  Hutchinson. 
Sir  Mich.  Livesey,  bt. 
Robert  Tichbourne. 
Owen  Roe. 
Robert  Lilbourne. 
Adrian  Scroope. 
Thomas  Huson. 
Thomas  Hammond. 
John  Lisle. 
Nicholas  Love. 
Vincent  Potter. 


Lord  President. 

Augustine  Garland. 
Richard  Deane. 
John  Okey. 
John  Huson. 
William  Goffe. 
John  Carew. 
John  Jones. 
Thomas  Lister. 
Peregrine  Pelham. 
Francis  Allen. 
Thomas  Challoner. 
John  Moore. 
William  Say. 
John  Allured. 
Francis  Lassels. 
Henry  Smith. 
James  Challoner. 
Humphry  Edwards. 
Gregory  Clement. 
John  Fry. 

Sir  Greg.  Norton,  bt. 
Edmond  Harvey. 
John  Venn. 
Thomas  Scot. 
William  Cawley. 
Anthony  Stapeiey. 
John  Downs. 
John  Dixwell. 
Simon  Meyne. 
James  Temple. 
Peter  Temple. 
Daniel  Blagrave. 
John  Brown. 


King  placed  The  Serjeant  at  Arms  was  then  ordered  to  send  for  the 
he  Bar.  prisoner,  and  in  about  a  quarter  of  an  hour  Charles  was 
brought  to  the  Court  in  the  custody  of  Col.  Tomlinson,  guarded 
by  Col.  Hacker  and  thirty-two  officers.  At  the  door  the  King 
was  met  by  the  Serjeant  at  Arms  with  the  mace,  and  conducted 
to  the  bar,  where  a  crimson  velvet  chair  was  placed  for  him. 
The  King  kept  on  his  hat,  sat  down,  looked  round  the  Court, 
then  stood  up  and  looked  behind  him,  and  sat  down  again. 
Silence  was  proclaimed,  and  Bradshaw,  addressing  the  prisoner, 


Charles  I. 


530 


said,  "The  Commons  of  England  Mssnnl.lrd  in  parliainrnt  l><-ini,' 
drrj.lv  .srnsiblc  of  the  evils  and  ral.uuitirs  th;it  liave  been 
brought  upon  this  nation,  and  of  the  innocent  blood  that  has  i 
been  spilt  in  it,  winch  is  fixed  upon  you  as  the  principal  author 
of  it.  have  resolved  to  make  inquisition  for  this  blood,  and 
accord  MIL:  to  the  debt  they  owe  to  God,  to  justice,  to  the  king- 
dom, and  to  themselves,  and  according  to  that  fundamental 
I >n \\<T  that  rested  and  trust  reposed  in  them  by  the  people, 
othrr  means  having  failed  through  your  default,  have  resolved 
to  bring  you  to  trial  and  judgment,  and  have  therefore  consti- 
t  in  i-d  this  High  Court  of  Justice  before  which  you  are  now 
brought,  where  you  are  to  hear  your  charge,  upon  which  the 
Court  will  proceed  according  to  justice." 

Cook,  the  Solicitor  of  the  Commonwealth,  who  stood  at 
the  bar  with  the  rest  of  the  Counsel  for  the  Commonwealth,  : 
th«in  spoke.  Charles  ordered  him  to  stop,  and  touched  him 
with  his  stick  to  make  him  attend.  Bradshaw  ordered  Cook 
to  go  on,  and  at  length  Cook  did  so,  and  said  "That  in  the 
name  and  on  behalf  of  the  people  of  England  he  exhibited 
a  charge  of  high  treason  and  other  high  crimes,  and  therewith 
accused  the  said  Charles  Stuart  thereof,  and  prayed  in  the 
name  of  the  people  of  England  that  the  charge  might  be  read 
and  due  proceedings  had  thereupon."  He  accordingly  preferred 
a  charge  in  writing,  which  was  received  by  the  Court  and  deli- 
vered to  the  Clerk. 

Bradshaw  in  the  name  of  the  Court  ordered  the  Clerk  to 
read  it. 

Charles  interposed  and  forbad  the  Clerk  to  do  so,  inter- 
rupting the  reading. 

Bradshaw  ordered  the  Clerk  to  go  on  reading,  telling  the 
kinur,  if  he  had  any  thing  to  say,  the  Court  would  hear  him 
after  the  charge  was  read.  Charles  thereupon  allowed  the 
reading  to  proceed  without  further  interruption. 

The  charge  was  as  follows  : 

"A  Charge  of  High  Treason  and  other  High  Crimes  ex- 
hibitrd  to  the  High   Court   of   Justice  by   John   Cook    Esq. 
Solicitor-General  appointed  by  the  said  Court  for  and  on  the  | 
behalf  of  the  People  of  England  against  Charles  Stuart  king  of  j 
England. 

"  That  he  the  said  Charles  Stuart  being  admitted  king  of  j 
England  and  tin-rein  trusted  with  a  limited  power  to  govern 
by  and  according  to  the  laws  of  the  land  and  not  otherwise  and 
by  his  trust,  oath,  and  office  being  obliged  to  use  the  power 
committed  to  him  for  the  good  and  benefit  of  the  people  and  for 
the  preservation  of  their  rights  and  liberties  yet  nevertheless 
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Edgehill. 

Brentford. 
Caversham. 


Gloucester, 
licwbury. 


Cropredy 
Bridge. 

Bodmin, 


Xewbury. 

Leicester. 
Xaseby. 


I  out  of  the  wicked  design  to  erect  and  uphold  in  himself  an 
unlimited  and  tyrannical  power  to  rule  according  to  his  will 
and  to  overthrow  the  rights  and  liberties  of  the  people,  yea  to 
take  away  and  make  void  the  foundations  thereof  and  of  all  re- 
dress and  remedy  of  misgovernment  which  by  the  fundamental 
constitutions  of  the  kingdom  were  reserved  on  the  people's  behalf 
in  the  right  and  power  of  frequent  and  successive  parliaments 
or  national  meetings  in  council,  he  the  said  Charles  Stuart  for 
accomplishment  of  such  his  designs  and  for  the  protecting  of 
himself  and  his  adherents  in  his  and  their  wicked  practices  to 
the  same  ends  hath  traitorously  arid  maliciously  levied  war 
against  the  present  parliament  and  the  people  therein  repre- 
sented. Particularly  on  or  about  the  30th  day  of  June  in  the 
year  of  our  Lord  1642  at  Beverly  in  the  county  of  York  and 
upon  or  about  the  thirtieth  day  of  July  in  the  year  aforesaid 
in  the  county  of  the  city  of  York  and  upon  or  about  the  24th 
of  August  in  the  same  year  at  the  county  of  the  town  of 
Nottingham  where  and  when  he  set  up  his  standard  of  war 
and  also  on  or  about  the  23rd  day  of  October  in  the  same  year 
at  Edge  Hill  and  Keynton  Field  in  the  county  of  Warwick 
and  upon  or  about  the  30th  day  of  November  in  the  same  year 
at  Brentford  in  the  county  of  Middlesex  and  upon  or  about  the 
30th  day  of  August  in  the  year  of  our  Lord  1643  at  Caversham 
Bridge  near  Reading  in  the  county  of  Berks  and  upon  or  about 
the  30th  day  of  October  in  the  year  last  mentioned  at  or  near 
the  city  of  Gloucester  and  upon  or  about  the  30th  day  of  No- 
vember in  the  year  last  mentioned  at  Newbury  in  the  county 
of  Berks  and  upon  or  about  the  31st  day  of  July  in  the  year  of 
our  Lord  1644  at  Cropredy  Bridge  in  the  county  of  Oxon.  and 
upon  or  about  the  30th  day  of  September  in  the  last  year 
mentioned  at  Bodmyn  and  other  places  near  adjacent  in  the 
county  of  Cornwall  and  upon  or  about  the  30th  day  of  Novem- 
ber in  the  year  last  mentioned  at  Newbury  aforesaid  and  upon 
or  about  the  8th  day  of  June  in  the  year  of  our  Lord  1645  at 
the  town  of  Leicester  and  also  upon  the  14th  day  of  the  same 
month  in  the  same  year  at  Naseby  Field  in  the  county  of 
Northampton  at  which  several  times  and  places  or  most  of  them 
and  at  many  other  places  in  this  land  at  several  other  times 
within  the  years  afore  mentioned  and  in  the  year  1646  he  the 
said  Charles  Stuart  hath  caused  and  procured  many  thousands 
of  the  free  people  of  this  nation  to  be  slain  and  by  divisions 
parties  and  insurrections  within  this  land  by  invasions  from 
foreign  parts  endeavoured  and  procured  by  him,  as  by  many 
other  evil  ways  and  means  he  the  said  Charles  Stuart  hath 
not  only  maintained  and  carried  on  the  said  war  both  by 
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land  and  sea.  during  the  years  before  mentioned  but  also 
hath  n- ne wed  and  caused  to  be  renewed  the  said  war  n^.iin.^t 
tli.'  j'.u-ii  tment  and  good  people  of  this  nation  in  this  present 
1648  in  tin*  counties  of  Kent  Essex  Surrey  Sussex  and 
Middlesex  and  many  other  places  of  England  and  Wales  and 
aUo  by  sea,  and  particularly  he  the  said  Charles  Stuart  hath 
for  that  {'in -;.ose  given  commission  to  his  son  the  Prince  and 
others,  whereby  besides  multitudes  of  other  persons  many 
si irh  as  were  by  the  parliament  entrusted  and  employed  for 
the  safety  of  the  nation  (being  by  him  or  his  agents  corrupted 
to  the  betraying  of  their  trusts  and  revolting  from  the  parlia- 
ment) have  had  entertainment  and  commission  for  the  con- 
tinuing and  renewing  of  war  and  hostility  against  the  said  par- 
liament and  people  as  aforesaid.  By  which  cruel  and  unnatural 
wars  by  him  the  said  Charles  Stuart  levied,  continued,  and  renewed 
as  aforesaid,  much  innocent  blood  of  free  people  of  this  nation 
hath  been  spilt,  many  families  have  been  undone,  the  public  trea- 
sury wasted  and  exhausted,  trade  obstructed,  and  miserably  de- 
cayed, vast  exj>ense  and  damage  to  the  nation  incurred,  and  many 
parts  of  this  land  spoiled,  and  some  of  them  even  to  desolation. 
And  for  further  prosecution  of  his  said  evil  designs  he  the  said 
Charles  Stuart  doth  still  continue  his  commissions  to  the  said 
Prince,  and  other  rebels  and  revolters  both  English  and  foreign- 
ers, and  to  the  Earl  of  Ormond,  and  to  the  Irish  rebels  and 
revolters,  associated  with  him  from  whom  further  invasions 
upon  this  land  are  threatened  upon  the  procurement  and  on  the 
behalf  of  the  said  Charles  Stuart.  All  which  wicked  designs 
wars  and  evil  practices  of  him  the  said  Charles  Stuart  have 
been  and  are  carried  on  for  the  advancement  and  upholding  of 
a  personal  interest  of  will  and  power  and  pretended  prerogative 
to  himself  and  his  family,  against  the  public  interest,  common 
right,  liberty,  justice,  and  peace  of  the  people  of  this  nation  by 
and  for  whom  he  was  intrusted  as  aforesaid.  By  all  which 
it  appeareth  that  he  the  said  Charles  Stuart  hath  been  and  is 
the  occasioner,  author,  and  continuer  of  the  said  unnatural  cruel 
and  bloody  wars,  and  therein  guilty  of  all  the  treasons,  murders, 
rapines,  burnings,  spoils,  desolations,  damages,  and  mischiefs  to 
this  nation,  acted  and  committed  in  the  said  wars  and  occasioned 
thereby.  And  the  said  John  Cook  by  protestation  having  on 
the  behalf  of  the  said  people  of  England  the  liberty  of  exhibiting 
at  any  time  hereafter  any  other  charge  against  the  said  Charles 
Stuart  and  also  in  n  plying  to  the  answers  which  the  said  Charles 
Stuart  shall  make  to  the  premises  or  any  of  them  or  any  other 
charge  that  shall  be  so  exhibited  doth  for  the  said  treasons  and 
crimes  on  the  behalf  of  the  said  people  of  England  impeach  the 
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said  Charles  Stuart  as  a  tyrant,  traitor,  murderer,  and  a  public 
and  implacable  enemy,  to  the  Commonwealth  of  England  and 
pray  that  the  said  Charles  Stuart  king  of  England  may  be  put 
to  answer  all  and  every  the  premises  and  that  such  proceedings, 
examinations  trials  sentences  and  judgments  may  be  thereupon 
had  as  shall  be  agreeable  to  justice. 

"  (Subscribed)         JOHN  COOK." 

While  the  charge  was  being  read,  Charles  got  up  and 
looked  round  the  Court,  and  did  not  seem  at  all  affected  by  it 
until  the  Clerk  came  to  the  words  *  tyrant,  traitor,  and  mur- 
derer,' at  which  he  burst  out  laughing. 

When  the  charge  was  read,  Bradshaw  addressed  the  king, 
"  Sire,  you  have  now  heard  your  charge  read,  containing  such 
matters  as  appear  in  it.  You  find  in  the  close  of  it,  it  is 
prayed  to  the  Court  in  behalf  of  the  Commons  of  England,  that 
you  answer  to  your  charge.  The  Court  expects  your  answer." 

Charles  replied,  "  I  would  know  by  what  power  I  am  called 
hither.  I  was  not  long  ago  in  the  Isle  of  Wight.  How  I  came 
there  is  a  longer  story  than  I  think  it  fit  at  this  present  time 
for  me  to  speak  of;  but  there  I  entered  into  a  treaty  with  both 
Houses  of  Parliament  with  as  much  public  faith  as  it  is  possible 
to  be  had  of  any  people  in  the  world.  I  treated  then  with 
a  number  of  honourable  lords  and  gentlemen,  and  treated  ho- 
nestly and  uprightly.  I  cannot  say  but  they  did  very  nobly 
with  me,  we  were  upon  the  conclusion  of  the  treaty.  Now 
I  would  know  by  what  authority ;  I  mean  lawful.  There 
are  many  unlawful  authorities  in  the  world;  thieves  and 
robbers  by  the  highways.  But  I  would  know  by  what  autho- 
rity I  was  brought  from  thence  and  carried  from  place  to  place, 
and  I  know  not  what ;  and  when  I  hear  by  what  lawful  autho- 
rity I  shall  answer.  Remember  I  am  your  king,  your  lawful 
king,  and  what  sins  you  bring  upon  your  heads  and  the  judg- 
ment of  God  upon  this  land,  think  well  upon  it.  I  say  think 
well  upon  it  before  you  go  further  from  one  sin  to  a  greater, 
and  let  me  know  by  what  lawful  authority  I  am  seated  here, 
and  I  shall  not  be  unwilling  to  answer.  In  the  meantime 
I  shall  not  betray  my  trust.  I  have  a  trust  committed  to  me 
by  God  by  old  and  lawful  descent.  I  will  not  betray  it  to 
answer  to  a  new  unlawful  authority,  therefore  resolve  me 
that,  and  you  shall  hear  more  of  me." 

Bradshaw  replied,  "  If  you  had  observed  what  was  hinted 
to  you  by  the  Court  at  your  first  coming  hither,  you  would 
have  known  by  what  authority,  which  authority  requires  you, 
in  the  name  of  the  people  of  England,  of  which  you  are  elected 
king,  to  answer." 
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Charles  urged  that  England  was  never  an  elective  but  an 
h.-ivditary  monarchy,  adding,  "I  do  stand  more  for  the  liberty 
of  my  i>r»|>lt>  (Ian  any  here  that  come  to  be  my  pretended 
,  and  therefore  let  me  know  by  what  lawful  autho- 
rity I  am  seated  here,  and  I  will  answer  it.  Otherwise  I  will 
not  answer  it." 

Bradshaw  rejoined,  "Your  way  of  answer  is  by  interrogating 
the  Court,  which  beseems  not  you  in  this  condition;  you  have 

11  told  of  it  twice  or  thrice." 

Charles  urged  he  had  been  brought  there  by  force.  "I  do 
not,  he  said,  come  as  submitting  to  the  Court.  I  will  stand  as 
much  for  the  privilege  of  the  House  of  Commons  rightly  under- 
stood as  any  man  here  whatsoever.  I  see  no  House  of  Lords 
here  that  may  constitute  a  parliament,  and  the  king  too  should 
huv«>  been.  Is  this  the  bringing  of  the  king  to  his  parliament] 
Is  this  the  bringing  an  end  to  the  treaty  in  the  public  faith 
of  the  world  ?  Let  me  see  a  legal  authority  warranted  by  the 
word  of  God,  the  Scriptures,  or  warranted  by  the  constitutions 
of  this  kingdom,  and  I  will  answer." 

Bradshaw  said,  "  You  have  propounded  a  question  and  have 
been  answered.  Seeing  you  will  not  answer,  the  Court  will  con- 
sider how  to  proceed.  In  the  meantime  those  that  brought  you 
hithrr  are  to  take  charge  of  you  back  again.  The  Court  desires 
to  know  whether  this  be,  all  the  answer  you  will  give  or  no." 

Charles  again  urged  the  Court  to  satisfy  him  of  their  autho- 
rity,  and  he  would  answer;  otherwise  he  would  not,  as  he 
\\uuld  be  betraying  his  trust  and  the  liberties  of  his  people. 

Bradshaw  replied,  that  the  Court  expected  a  final  answer, 
jind  would  adjourn  until  Monday.  They  were  fully  satisfied  of 
the  authority. 

Charles  was  then  removed. 

On  the  22nd  of  January,  the  Court  had  a  private  sitting  in 
tin*  Painted  Chamber.  Sixty-two  Commissioners  were  present 
there,  %  \/.. 

John  Bradshaw,  Serjeant  at  Law,  Lord  President  of  this  Court. 

Wm.  Say.  Sir  John  Bourchier. 

\Vni.  Purefoy. 


John  Downs. 
Kdw.  Whalley. 
Francis  Allen. 
Tho.  Scot. 
Henry  Smith. 
Tho.  Pride. 
Augustine  Garland. 
John  Venn. 


Sir  W.  Constable,  bt. 
Isaac  Pennington,  Alder- 
man of  London. 
Thomas  Harrison. 
Kilm.  Harvey. 
.John  Hutchinson. 
Oliver  Cromwell. 
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T.  Ld.  Grey  of  Grooby. 
Sir  Greg.  Norton,  bt. 
Robert  Wallop. 
James  Temple. 
Sir  Tho.  Maleverer,  bt. 
Valentine  Wautoii. 
Peter  Temple. 
John  Fry. 
Owen  Roe. 
Richard  Deane. 
Win.  Gone. 
Francis  Lassells. 
Edm.  Ludlow. 
Wm.  Cawley. 
Gilbert  Millington. 
Sir  Hardress  Waller. 
Anthony  Stapeley. 
John  Jones. 
Nicholas  Love. 
Jokn  Carew. 

Thomas  Andrews,  Alder- 
man of  London. 
Isaac  Ewer. 


John  Huson 
Cornelius  Holland. 
Humphry  Edwards, 
Vincent  Potter. 
John  Okey. 
John  Blackistone. 
Tho.  Hammond. 
Daniel  Blagrave. 
Wm.  Heveningham. 
Sir  Michael  Livesey. 
John  Berkstead. 
Peregrine  Pelham. 
John  Downes. 
Adrian  Scroope. 
John  Dixwell. 
John  Moore. 
Robert  Tichbourne. 
James  Challoner. 
Gregory  Clement. 
Wm.  Lord  Mounson. 
Henry  Mai-ten. 
Thomas  Challoner. 


Ordered,  "that  the  Committee  for  nominating  the  Officers  of 
this  Court,  together  with  the  Committee  for  nominating  the 
Guards,  do  consider  of  an  allowance  for  diet  of  the  officers  and 
what  other  satisfaction  they  shall  have  for  their  service." 

Col.  Harvey  informed  the  Court,  that  he  was  desired  to 
signify  unto  this  Court,  in  the  behalf  of  Mr  John  Corbet, 
member  of  this  Court,  that  his  absence  is  not  from  any  dis- 
affection to  the  proceedings  of  this  Court,  but  in  regard  of 
|  other  especial  employment  that  he  hath  in  the  service  of  the 
State. 

Here  the  Court  considered  of  the  King's  carriage  on  the 
Saturday  before  and  of  all  that  had  then  passed  on  the  Court's 
behalf,  and  approved  thereof,  as  agreeing  to  their  sense  and 
directions.  And  perceiving  what  the  King  aimed  at,  viz.  to 
bring  in  question,  if  he  could,  the  jurisdiction  of  the  Court, 
and  the  authority  whereby  they  sat ;  and  considering  that  he 
had  not  in  the  interim  acknowledged  them  in  any  sort  to  be  a 
•  Court,  or  in  any  judicial  capacity  to  determine  of  his  demand  and 
plea,  and  that  through  their  sides  he  intended  to  wound,  if  he 
might  be  permitted,  the  supreme  authority  of  the  Commons  of 
England,  in  their  representative,  the  Commons  assembled  in 
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Parliament,  after    mlvicv    with    their    counsel   learne.d   in  both 
laws,  and  mature  deliberation  had  of  the  matter, 

Resolved,  "That  the  prisoner  should  not  be  suffered  to 
bring  these  things  in  question  which  he  aimed  at,  touching  that 
highest  jurisdiction  whereof  they  might  not  make  themselves 
judges,  and  from  which  there  was  no  appeal.  And  therefore 
order  and  direct, 

"Ordered,  That  in  case  the  King  shall  again  offer  to  fall  into 
that  discourse,  the  Lord  President  do  let  him  know,  That  the 
Court  have  taken  into  consideration  his  demands  of  the  last  day, 
and  that  he  ought  to  rest  satisfied  with  this  answer,  'That 
the  Commons  of  England  assembled  in  Parliament  have  con- 
stituted this  Court,  whose  power  may  not,  nor  should  be  per- 
mitted to  be  disputed  by  him,  and  that  they  were  resolved  he 
should  answer  his  charge.' — That  in  case  he  shall  refuse  to 
answer,  or  acknowledge  the  Court,  the  Lord  President  do  let 
him  know  that  the  Court  will  take  it  as  a  contumacy,  and  that 
it  shall  so  be  recorded.  That  in  case  he  shall  offer  to  answer 
with  a  saving  notwithstanding  of  his  pretended  prerogative, 
that  the  Lord  President  do  in  the  name  of  the  Court  refuse 
his  protest  and  require  his  positive  answer  to  the  charge. 

"That  in  case  the  King  shall  demand  a  copy  of  the  charge 
that  he  shall  then  declare  his  intention  to  answer;  and  that 
deelaring  such  his  intention  a  copy  be  granted  uuto  him. 
That  in  case  the  King  shall  still  persist  in  his  contempt  the 
Lord  President  do  give  command  to  the  clerk  to  demand 
of  the  King  in  the  name  of  the  Court  in  these  words  following : 

"  Charles  Stuart,  King  of  England,  you  are  accused  in 
behalf  of  the  people  of  England  of  divers  high  crimes  and 
treasons,  which  charge  hath  been  read  unto  you  ;  the  Court 
requires  you  to  give  a  positive  answer,  whether  you  con- 
fess or  deny  the  charge,  having  determined  that  you  ought  to 
answer  the  same." 

Ordered,  "That  the  Commissioners  shall  be  called  in  open 
Court,  at  the  Court's  sitting  in  the  hall,  and  that  the  names  of 
such  as  shall  appear  shall  be  recorded." 

Hereupon  the  Court  forthwith  adjourned  itself  into  West- 
minster Hall. 

The  Commissioners,  coming  from  the  Painted  Chamber,  take 
their  place  in  the  public  Court  in  Westminster  Hall,  as  on 
Saturday  before,  and  being  sat  and  the  Hall  door  set  open, 
thre«>  proclamations  were  made  for  all  persons  that  were 
adjourned  over  to  this  time,  to  give  their  attendance,  and  for 
all  persons  to  keep  silence  upon  pain  of  imprisonment;  the 
Court  is  thereupon  called. 

s.  T.    i.  35 
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Commissioners  present. 

22nd  Jan- 

John Bradshaw,  Serjeant  at  Law,  Lord  President  of  this  Court. 

uary. 

10  th  meeting 

William  Say.                                   Henry  Martin. 

of  the  Court. 

John  Lisle.                                       Win.  Purefoy. 

Oliver  Cromwell.                            John  Berkstead. 

Henry  Ireton.                                 Wm.  Tomlinson. 

Sir  Hardress  Waller.                     John  Blackistone. 

Valentine  Wanton.                        Gilbert  Millington. 

Thomas  Harrison.                           Sir  W.  Constable,  bt. 

Edward  Whalley.                            Sir  M.  Livesey,  bt. 

Thomas  Pride.                                 Robert  Tichbourne. 

Isaac  Ewers.                                    Owen  E-owe. 

T.  Ld.  Grey  of  Grooby.                 Adrian  Scroope. 

Wm.  Lord  Mounson.                     John  Deane. 

Sir  John  Danvers.                          John  Okey. 

Sir  T.  Maleverer,  bt.                      John  Hutchinson. 

Sir  John  Bourchier,  kt.                 Sir  G.  Norton,  bt. 

Edmund  Ludlow.                             Edmond  Harvey. 

John  Huson.                                    John  Yenn. 

Wm.  Goffe.                                      Thomas  Scott. 

Cornelius  Holland.                         John  Allured. 

John  Carew.                                    Francis  Lassels. 

Robert  Lilbourne.                           Thos.  Andrews,  Alder- 

John  Jones.                                          man  of  London. 

Francis  Allen.                                 Win.  Cawley. 

Peregrine  Pelham.                          Anthony  Stapeley. 

Thomas  Challoner.                          John  Downs. 

John  Moore.                                    Thomas  Horten. 

Henry  Smith.                                  Thos.  Hammond. 

James  Challoner.                            Nicholas  Love. 

Gregory  Clement.                           Vincent  Potter. 

John  Fry.                                          Sir  J.  Pickering,  bt. 

Thomas  Wogan.                              Augustine  Garland. 

Peter  Temple.                                 John  Dixwell. 

Robert  Wallop.                               James  Temple. 

Wm.  Heveningliam.                        Daniel  Blagrave. 

Isaac  Pennington,  Aid.                  Humphry  Edwards. 

of  London. 

The   Court  having  been  called,  the  Serjeant  at  arms  was 

ordered  to  bring  in  the  prisoner. 

Kiivj  placed 

The  king  was  brought  to  the  bar,  proclamation  made  for 

at  tke  Dar. 

silence  while  pleas  of  the  Commonwealth  were  in  hand,  and  the 

captain  of  the  guard  ordered  to  take  into  custody  any  that  dis- 

turbed the  Court. 

Jes  I. 
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Cook,  the  Solicitor-General,  rose  and  stated  that  at  the 
last  Court  he  had  preferred  a  charge  of  treason  against  the 
<r;  that  the  charge  had  been  read,  and  he  required 
\vt  r  ;  that  instead  of  answering  the  prisoner  had  disputed 
the  authority  of  the  Court;  and  he  therefore  moved  the  Court 
that  tin-  prisoner  might  be  ordered  to  answer  by  way  of  con- 
fession or  negation;  that  if  he  did  not,  the  charge  might  be 
>38o,  and  the  Court  proceed  thereupon  according 
to  justice, 

Bradshaw  then  addressed  the  king,  recapitulating  what 
had  taken  place  at  the  last  sitting,  and  said,  "  You  then 
made  some  scruples  concerning  the  authority  of  this  Court 
and  the  authority  by  which  you  were  brought  here,  and  were 
told  it  was  by  the  authority  of  the  Commons  assembled  in  par- 
liament. Since  then  the  Court  have  considered  what  you  said, 
and  are  satisfied  of  their  authority,  and  they  hold  it  fit  you 
should  be  satisfied  with  it  too;  they  therefore  expect  you  to 
i^ive  an  answer  to  the  charge  against  you,  either  to  confess 
or  deny  it ;  if  you  deny  it,  they  will  offer  to  make  it  good  ;  as 
to  authority,  they  and  the  whole  kingdom  are  satisfied  of  that, 
and  they  expect  your  answer." 

Charles  replied,  it  was  true  he  had  made  that  question.  "  If," 
he  said,  "it  was  only  my  own  case,  I  would  have  been  satisfied 
with  my  protest  against  the  legality  of  the  Court,  and  that  a  king 
cannot  be  tried  by  any  superior  jurisdiction;  but  it  is  not  my  case 
alone  ;  it  is  the  freedom  and  liberty  of  the  people  of  England ; 
and  do  you  pretend  what  you  will,  I  stand  more  for  their  liber- 
ties. For  if  power  without  law  may  make  law,  may  alter  the 
fundamental  law  of  this  kingdom,  I  do  not  know  what  subject 
he  is  in  England  that  can  be  sure  of  his  life  or  anything  that 
he  calls  his  own." 

Charles  then  proposed  to  give  his  reasons  why  in  accord- 
ance with  the  duty  he  owed  to  God  and  his  people  for  the  pre- 
servation of  their  lives,  liberties,  and  estates,  he  could  not  answer 
the  charge  until  satisfied  of  the  legality  of  the  Court. 

This  Bradshaw  would  not  permit,  saying  no  Court  could 
allow  a  criminal  to  argue  as  to  its  right  to  try  him.  He  must 
answer  the  charge. 

Charles  still  protested,  but  Bradshaw  persisted  that  if  he 
demurred  to  the  jurisdiction  they  overruled  the  demurrer. 
Charles  urged  that  the  House  of  Commons  was  never  a  Court  of 
judicature.  The  argument  was  cut  short  by  the  Clerk  of  the 
Court  reading, 

"Charles  Stoart,  kin"  of  England,  you  have  been  accused 
•I  behalf  of  the  people  ot  Kngland,  of  high  treason  and  other 
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high  crimes,  and  the  Court  have  determined  that  you  ought  to 
answer  the  same." 

Charles  replied,  that  he  would  answer  as  soon  as  he  knew 
by  what  authority  they  did  this. 

Bradshaw  rejoined:  "If  that  is  all  you  have  to  say  then,  gen- 
tlemen, you  that  brought  the  prisoner  here  take  charge  of  him 
back  again." 

Charles  urged  that  at  least  he  might  be  allowed  to  give  his 
reasons  why  he  did  not  answer.  This  Bradshaw  refused,  say- 
ing. "Sir,  your  reasons  are  not  to  be  heard  against  the  highest 
jurisdiction." 

Charles  asked  to  be  shewn  the  jurisdiction,  where  reason  was 
not  heard. 

Bradshaw  answered,  "Sire,  we  shew  it  you  here;  the  Com- 
mons of  England. :) 

He  then  ordered  Charles  to  be  taken  away.  Charles  re- 
marked, "Well,  Sir,  remember  that  the  king  is  not  suffered  to 
give  in  his  reasons  for  the  liberty  and  freedom  of  all  his  subjects." 

Bradshaw  ordered  the  default  to  be  recorded  and  the  con- 
tempt of  Court,  and  that  no  answer  would  be  given  to  the 
charge.  Charles  was  then  taken  back  to  Sir  Hobert  Cotton's 
house. 

On  the  next  day,  Tuesday,  January  23,  the  Court  sat 
again  in  the  Painted  Chamber.  Sixty-three  Commissioners 
were  present. 


John  Bradshaw,  Serjeant  at  Law, 

John  Lisle. 

William  Say. 

Sir  Jas.  Harrington,  kt. 

Francis  Allen. 

Henry  Martin. 

Thomas  Scot. 

Sir  Hardress  W^aller. 

Edmond  Whalley. 

John  Venn. 

Richard  Deane. 

John  Huson. 

Th.  Ld.  Grey  of  Grooby. 

William  Purefoy. 

Daniel  Blagrave. 

Isaac  Pennington,  Aid. 

of  London. 
Thos.  Harrison. 
Adrian  Scroope. 


Lord  President  of  this  Court. 

Robert  Lilbourne. 
Sir  Gregory  Norton. 
Cornelius  Holland. 
William  Cawley. 
Augustine  Garland. 
Nicholas  Love. 
Thomas  Hammond. 
John  Moore. 
Anthony  Stapley. 
Robert  Tichbourne. 
Sir  John  Danvers. 
Simon  Meyne. 
Vincent  Potter. 
Oliver  Cromwell. 
Edmund  Ludlow. 
John  Blackistone. 
Sir  Henry  Mildmay. 
John  Hutchinson. 


Charles  I. 
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ll.-nry  Ireton. 

Sir  Mich.  Livesey,  bt. 

John  Jones. 

James  Temple. 

Isaac  Ewers. 

Sir  John  Bourchier. 

John  Fry. 

Sir  Th.  Maleverer,  bt. 

Gregory  Clement. 

John  Carew. 

Edmond  Harvey. 

Thomas  Pride. 

Henry  Smith. 


Thomas  Challoner. 

Miles  Corbet. 

John  Okey. 

Sir  W.  Constable,  bt. 

Gilbert  Millington. 

Humphrey  Edwards. 

Thomas  Andrews,  Aid. 

of  London. 
John  Dixwell. 
Sir  Gilb.  Pickering,  bt. 
Wm.  Heveningham. 
Valentine  Wauton. 
John  Downes. 
Owen  Roe. 


The  Court  sat  private,  and, 

"  Taking  into  consideration  the  proceeding  of  the  last  Court, 
tho  last  day,  fully  approved  of  what  in  their  behalf  had  been 
then  said  and  done,  and  likewise  taking  into  consideration  the 
demeanour  of  the  king  at  the  said  Court,  have  notwithstanding 
resolved  to  try  him  once  more  whether  he  will  own  the  Court, 
and  to  that  purpose 

"  Ordered,  that  the  Lord  President  do  acquaint  the  king 
in  case  he  shall  continue  contumacious,  that  he  is  to  expect  no 
further  time,  and  that  the  Lord  President  do  therefore  in  the 
name  of  the  Court  require  his  positive  and  final  answer,  and  if 
he  shall  persist  in  his  obstinacy,  that  the  Lord  President  give 
command  to  the  clerk  to  read  as  followeth,  viz. 

"  Charles  Stuart,  king  of  England,  you  are  now  accused,  on 
the  behalf  of  the  people  of  England,  of  divers  high  crimes  and 
treasons,  which  charge  hath  been  read  unto  you.  The  Court 
now  requires  you  to  give  your  final  and  positive  answer  by  way 
of  confession  or  denial  of  the  charge." 

Nevertheless,  if  the  king  should  submit  to  answer,  and 
a  copy  of  his  charge,  that  it  be  granted  him  by  the  Lord 
PivMdent,  notwithstanding  giving  him  to  know  "That  the 
Com  i  might  in  justice  forthwith  proceed  to  judgment  in  his 
former  contumacy  and  failure  to  answer,  and  that  he  be  re- 
quhvd  to  give  his  answer  to  the  said  charge  the  next  day,  at 
one  of  the  clock  in  the  afternoon." 

Whereupon  the  Court  adjourned  to  Westminster  Hall 
forthwith. 

Thnv  proclamations  being  made,  the  attendance  and  silence 
commanded  as  formerly,  the  Court  is  thereupon  called. 
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Commissioners  present. 
John  Bradshaw,  Serjeant  at  Law,  Lord  President  of  this  Court. 


Oliver  Cromwell. 
Henry  Ireton. 
Sir  Hardress  Waller. 
Valentine  Wauton. 
Thomas  Harrison. 
Edward  Whalley. 
Thomas  Pride. 
Th.  Ld.  Grey  of  Grooby. 
William  Ld.  Mounson. 
Sir  John  Danvers. 
Sir  Th.  Maleverer,  bt. 
Sir  John  Bourchier,  kt. 
Sir  Jas.  Harrington,  kt. 
Robert  Wallop. 
Isaac  Ewers. 
Henry  Martin. 
William  Purefoy. 
John  Berkstead. 
John  Blackistone. 
Gilbert  Millington. 
Sir  W.  Constable,  bt. 
Edmond  Ludlow. 
John  Hutchinson. 
Sir  Mich.  Livesey,  bt. 
Robert  Tichbourne. 
Owen  Roe. 
Robert  Lilbourne. 
Adrian  Scroope. 
Richard  Deane. 
John  Okey. 
John  Huson. 
William  Goffe. 
Cornelius  Holland. 
Wm.  Heveningham. 
Isaac  Pennington,  Alder- 
man of  London. 


John  Allured. 
Henry  Smith. 
James  Temple. 
Peter  Temple. 
Daniel  Blagrave. 
Humphrey  Edwards. 
Gregory  Clement. 
John  Fry. 
Thomas  Wogan. 
Sir  Greg.  Norton,  bt. 
Edmond  Harvey. 
John  Venn. 
Thomas  Scot. 
Thomas  Andrews,  Aid. 

of  London. 
William  Cawley. 
Anthony  Stapley. 
John  Carew. 
John  Jones. 
Miles  Corbet. 
Francis  Allen. 
Peregrine  Pelham. 
Thomas  Challoner. 
John  Moore. 
William  Say. 
John  Dixwell. 
Sir  H.  Mildmay,  knt. 
John  Downs. 
Thomas  Horton. 
Thomas  Hammond. 
John  Lisle. 
Nicholas  Love. 
Vincent  Potter. 
Sir  Gilb.  Pickering,  bt. 
Augustine  Garland. 
Simon  Meyne. 


Charles  being  placed  at  the  bar,  Cook,  the  Solicitor-General, 
addressed  the  Court.  He  stated  that  at  the  first  Court  he  had 
made  a  charge  against  the  king,  that  the  king  being  called 
on  to  plead,  had  disputed  the  authority  of  the  Court ;  that  his 
objection  to  the  authority  being  overruled,  he  was  required  to 
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i  j.u.-itivr  answer,  confessing  or  denying;  that  this  In- 
refused  to  do ;  that  therefore  as  it  was  a  case  of  treason  he  had 
udinitt. d  hi-,  iruilt,  but  yet  there  were  witnesses  ready  to  prove 
it  if  necessary.  Cook  therefore  asked  for  speedy  judgment 
tin-  prisoner. 

Brad.shaw  then  addressed  the  king,    told  him    the  Court 
could  proceed  to  judgment  for  his  default,  but  were  willing 
e  him  one  other  opportunity ;  they  therefore  required  him 
to  give  a  positive  and  final  answer  in  plain  English,  whether 
In-  \vus  piilty  or  not  guilty  of  the  treason  laid  to  his  charge. 

Charles  asked  if  he  might  be  allowed  to  speak  freely  or 
not. 

Bradshaw  replied,  if  he  would  answer  the  charge  he  should 
be  heard  in  full  to  make  such  defence  as  he  could;  but  until  he 
had  answered  the  charge,  he  would  not  be  permitted  to  go  into 
any  other  discourse. 

Charles  then  said,  "For the  charge  I  value  it  not  a  rush:  it 
is  the  liberty  of  the  people  of  England  I  stand  for.  For  me  to 
acknowledge  a  new  Court  I  never  heard  of  before,  I  that  am 
your  kin.ir,  that  should  be  an  example  to  all  the  people  of 
England  to  uphold  justice,  to  maintain  the  old  law,  indeed 
I  know  not  how  to  do  it.  Until  I  know  that  this  is  not  against 
the  fundamental  laws  of  the  kingdom,  I  can  put  in  no  particular 
answer." 

r.radshaw  interrupted  him.  "You  appear  as  a  delinquent. 
You  have  not  acknowledged  the  authority  of  the  Court.  The 
Court  craves  it  not  of  you ;  but  once  more  they  command  you 
to  give  your  positive  answer."  He  then  added,  "Clerk,  do 
your  duty." 

The  clerk  read,  "  Charles  Stuart,  king  of  England,  you  are 
accused  on  the  behalf  of  the  Commons  of  England,  of  divers 
high  crimes  and  treasons,  which  charge  hath  been  read  unto  you. 
The  Court  now  require  you  to  give  your  positive  and  final 
answer  by  way  of  confession  or  denial  of  the  charge." 

Charles  replied,  "  Sir,  1  say  again  to  you,  so  that  I  might 
give  satisfaction  to  the  people  of  England  of  the  clearness  of 
my  proceeding,  not  by  way  of  answer,  not  in  this  way,  but  to 
satisfy  them  that  I  have  done  nothing  against  that  trust  that 
hath  been  committed  to  me,  I  would  do  it,  but  to  acknow- 
ledge a  new  Court  against  their  privileges,  to  alter  the  funda- 
mental laws  of  the  kingdom;  Sir,  you  must  excuse  me." 

Bradshaw  then  said,  "Sire,  this  is  the  third  time  you  have 
disowned  this  Court,  and  put  an  atfront  upon  it.  How  far  you 
have  preserved  the  privileges  of  your  people,  your  actions  have 
spoke  it,  but  truly,  Sir,  men's  intention  ought  to  be  known 
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by  their  actions.  You  have  written  your  meaning  in  bloody 
characters  throughout  the  whole  kingdom.  But,  Sire,  you  under- 
stand the  pleasure  of  the  Court."  "  Clerk,  record  the  default." 
"  Gentlemen,  you  that  took  charge  of  the  prisoner,  take  him 
back  again." 

Charles  was  removed.     The  Court  adjourned. 

The  next  day  the  Court  met  in  the  Painted  Chamber, 


John  Bradshaw,  Serjeant  at 

Sir  Tho.  Maleverer,  bt. 
Thomas  Scot. 
Edward  Whalley. 
John  Carew. 
Edmond  Harvey. 
Owen  Roe. 
John  Blackistone. 
William  Purefoy. 
Henry  Smith. 
John  Fry. 
Francis  Lassels. 
Daniel  Blagrave. 
Anthony  Stapley. 
Sir  Greg.  Norton,  bt. 
William  Cawley. 
Robert  Tichbourne. 
Henry  Martin. 
John  Berkstead. 
Th.  Ld.  Grey  of  Grooby. 
John  Huson. 
John  Okey. 
Gilbert  Millington. 
John  Jones. 
William  Goffe. 


Law,  Lord  President. 

Sir  John  Bourchier. 
Isaac  Pennington,  Alder- 
man of  London. 
Simon  Meyne. 
Adrian  Scroope. 
John  Dixwell. 
Isaac  Ewers. 
John  Alured. 
Peter  Temple. 
Peregrine  Pelham. 
Oliver  Cromwell. 
Sir  John  Danvers. 
John  Moor. 
Richard  Deane. 
Vincent  Potter. 
Thomas  Horton. 
Cornelius  Holland. 
Edmond  Ludlow. 
John  Hutchinson. 
Thomas  !*ride. 
Wm.  Heveningham. 
Sir  Wm.  Constable. 
Francis  Allen. 


The  Court  took  into  consideration  the  manner  how  the  wit- 
nesses should  be  examined,  and  in  regard  the  king  hath  not 
pleaded  to  issue,  and  that  this  examination  was  ex  abundanti 
only  for  the  further  satisfaction  of  themselves, 

Resolved,  that  the  witnesses  shall  be  examined  to  the 
charge  against  the  king  in  the  Painted  Chamber  before  the 
Court  there. 

Ordered,  that  Mr  Millington  and  Mr  Tho.  Challoner  do 
forthwith  repair  unto  John  Brown,  Esq.,  Clerk  of  the  House 
of  Peers,  for  such  papers  as  are  in  his  custody  which  are 
conducible  for  the  business  and  service  of  this  Court ;  and  the 
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s.-ii'l    Mr  Brown   is   required  to  send  the  said   papers   hither 

rdingly. 

Witnesses  produced  and  sworn  in  Court  to  give  evidence  to 
the  charge  against  the  king : 


Henry  Hartford. 
K.I  ward  Roberts. 
William  Brayne. 
Robert  Lacy. 
Robert  Loades. 
Samuel  Morgan. 
J  .-lines  Williams. 
Michael  Potts. 
Giles  Gryce. 
William  Arnop. 
John  Vinson. 
George  Seely. 
Richard  Bloomfield. 
John  Thomas. 
Samuel  Lawson. 


John  Pyeneger. 
George  Cornwall. 
Tho.  Whittington. 
William  Jones. 
Humphrey  Browne. 
Arthur  Young. 
David  Evans. 
Diogenes  Edwards. 
Robert  Williams. 
Tho.  Ives. 
James  Crosby. 
Tho.  Rawlins. 
John  Bennett. 
Samuel  Burden. 


Col.  Horton,  Col.  Deane,  Col.  Okey,  Col.  Huson,  Col.  Roe, 
Col.  Tichbourne,  Col.  Whalley,  Col.  Tomlinson,  Col.  Goffe, 
Col.  Ewers,  Col.  Scroope,  Mr  Love,  Mr  Scot,  Mr  Tho.  Challoner, 
Mr  Millington,  and  Sir  John  Danvers,  or  any  three  of  them, 
are  a  committee  appointed  to  take  the  examination  of  the  said 
witnesses  now  sworn,  whom  the  clerks  are  to  attend  for  that 
purpose. 

The  Court  granted  their  summons  for  summoning  further 
witnesses,  and  adjourned  itself  till  the  morrow,  at  nine  of  the 
clock  in  the  morning,  to  this  place. 

Jovis,  25  Jan.  1649.     Painted  Chamber. 

The  Commissioners  present. 
John  Bradshaw,  Serjeant  at  Law,  Lord  President  of  this  Court. 


Richard  Deane. 
Sir  Hardress  Waller. 
John  Moore. 
Peregrine  Pelham. 
John  Huson. 
John  Berkstead. 
Edward  Whalley. 
John  Okey. 
Kilm'.ii.l  II  n-vey. 
Adrian  Scroope. 


Henry  Smith. 
Thomas  Scot. 
William  Cawley. 
Gilbert  Millington. 
Thomas  Challoner. 
John  Carew. 
Sir  John  Bourchier,  kt. 
Sir  Tho.  Maleverer,  bt. 
Francis  Allen. 
Thomas  Harrison. 
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John  Jones. 
John  Alured. 
John  Brown. 
Isaac  Ewers. 
Robert  Tichbourne. 
Augustine  Garland. 


Francis  Lassels. 
John  Dixwell. 
Sir  Mich.  Livesey,  bt. 
John  Venn. 
Edmond  Wild. 


Here  the  Court  sat  private. 

The  Court  ordered,  that  the  Marshal-general  of  this  army 
or  his  deputy  do  bring  forthwith  Mr  Holder,  prisoner  at  White- 
hall, to  the  end  that  he  may  testify  his  knowledge  of  all  such 
matters  as  shall  be  propounded  unto  him  concerning  the  charge 
against  the  king. 

Ordered,  that  the  Dean's  house  in  Westminster  Abbey  be 
provided  and  furnished  for  the  lodging  of  the  Lord  President 
and  his  servants,  guards,  and  attendants,  and  a  Committee  are 
appointed  to  take  care  hereof  accordingly. 

Mr  Henry  Gouge  and  Mr  William  Cuthbert,  witnesses  pro- 
duced to  the  charge  against  the  king,  are  sworn  and  examined. 

The  witnesses,  sworn  in  open  Court,  and  after  examined 
by  the  Committee  appointed  for  that  purpose  the  24th  instant, 
were  now  in  open  Court  called,  and  their  respective  depositions 
were  read  unto  them,  who  did  avow  the  said  several  depositions 
and  affirm  what  was  so  read  unto  them  respectively  was  true 
upon  the  oaths  they  had  taken. 

"The  Court  being  informed  that  Major  Fox,  being  of  the 
guard  attending  the  Lord  President,  is  arrested  and  committed 
to  the  keeper  of  Ludgate.  Ordered,  that  the  said  keeper  do 
forthwith  bring  the  said  major  before  this  Court,  and  attend 
this  Court  in  person  himself. 

"  Mr  Holder  being  brought  before  this  Court  according  to 
the  order  of  this  day,  and  his  oath  tendered  unto  him  to  give 
evidence  to  such  matters  as  should  be  propounded  uii!,o  him 
concerning  the  charge  against  the  king,  the  said  Mr  Holder 
desired  to  be  spared  to  give  evidence  against  the  king. 

"Whereupon  the  Commissioners  finding  him  already  a  pri- 
soner, and  perceiving  that  the  questions  intended  to  be  asked 
him  tended  to  accuse  himself,  thought  fit  to  waive  his  examina- 
tion, and  remanded  him  to  the  prison  from  whence  he  was 
brought." 

The  depositions  taken  were  as  follows  : 

"  William  Cuthberfc,  of  Patrington  in  Holderness  (in  the 
county  of  York),  gent.,  aged  42  years  or  thereabouts,  sworn 
and  examined,  saith,  that  he  this  deponent,  living  at  Hull 
Bridge,  near  Beverly,  in  July,  1642,  did  then  hear  that  forces 
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\v« -iv  raised  about  3000  foot  for  the  king's  guard  under  Sir 
Robert  Strickland.  And  this  deponent  further  saith,  that 
about  the  2nd  of  July,  1642,  he  saw  a  troop  of  horse  come  to 
JM-V.-HV,  being  the  Lord's  day,  about  four  or  five  of  the  clock 
in  the  afternoon,  called  the  prince's  troop,  Mr  James  Nelthorp 
1».  iiiL,r  then  major  of  the  said  town.  And  this  deponent  further 
saith,  that  he  did  see  that  afternoon  the  said  troop  march  from 
Beverly  aforesaid  into  Holderness,  where  they  received  ammu- 
nition brought  up  by  the  river  Humber  unto  them.  And  this 
deponent  further  saith,  that  the  same  night  being  Sunday, 
there  came  about  300  foot  soldiers  (said  to  be  Sir  Robert 
Strickland's  regiment),  under  the  command  of  Lieut.-Col.  Dun- 
combe,  and  called  the  king's  guard,  unto  this  deponent's  house, 
called  Hull  Bridge,  near  Beverly,  about  midnight,  and  broke 
open,  entered,  and  possessed  themselves  of  the  said  house;  and 
that  the  Earl  of  Newport,  the  Earl  of  Carnarvon,  and  divers 
others  came  that  night  thither  to  the  said  forces.  And  that 
the  same  night,  as  this  deponent  was  then  informed,  Sir  Thomas 
Gower,  then  high  sheriff  of  the  said  county,  came  thither  and 
left  there  a  warrant  for  staying  all  provisions  from  going  to 
Hull,  to  Sir  John  Hotham,  which  said  warrant  was  then  deli- 
vered to  this  deponent,  being  constable,  by  Lieut.-Col.  Dun- 
combe.  And  this  deponent  further  saith,  that  he  was  by  the 
said  forces  put  out  of  his  house,  and  did  with  his  family  go  to 
Beverly,  and  that  after  that,  viz.  the  Thursday  following,  to 
this  deponent's  best  remembrance,  he  did  see  the  king  come  to 
Beverly,  to  the  Lady  Gee's  house  there,  where  he  this  deponent 
did  often  see  the  king  with  Prince  Charles  and  the  Duke  of 
York,  and  that  the  trained  bands  were  then  raised  in  Holder- 
ness;  who  were  raised  (as  was  generally  reported)  by  the  king's 
command.  And  this  deponent  further  saith,  that  the  night  after 
the  said  forces  had  as  aforesaid  possessed  themselves  of  this 
deponent's  house,  Col.  Legard's  house  was  plundered  by  them, 
being  upon  a  Monday  :  which  aforesaid  entry  of  this  deponent's 
house  was  the  first  act  of  hostility  that  was  committed  in  those 
parts.  And  this  deponent  further  saith,  that  after  the  said  Sir 
Robert  Strickland's  said  company  was  gone  from  Hull  Bridge, 
having  continued  there  about  ten  days,  there  then  came  to  the 
said  house  Col.  Wivel,  with  about  700  foot  soldiers,  who  then 
took  up  their  quarters  at  Hull  Bridge  aforesaid.  And  this 
deponent  further  saith,  that  the  warrant  he  now  produceth  to 
this  Court  is  the  same  original  warrant  aioresaid  spoken  of. 
And  this  deponent  further  saith,  that  the  general's  name  of  the 
said  forces  that  were  there  and  raised  as  aforesaid,  was  the 
Earl  of  Lindsey.  And  that  this  deponent  was  brought  before 
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him  the  said  general  in  the  name  of  the  king's  lord  general  for 
holding  intelligence  with  Sir  John  Hotham,  then  governor  of 
Hull,  and  because  it  was  then  informed  to  the  said  general  that 
he  this  deponent  had  provisions  of  corn  to  send  over  unto  Ire- 
land, which  he  this  deponent  was  forbidden  by  the  said  general 
to  send  unto  Ireland  or  any  place  else,  without  his  or  the  king's 
direction  or  warrant  first  had  in  that  behalf." 

The  aforesaid  warrant  mentioned  in  the  deposition  of  the 
said  William  Cuthbert  is  as  followeth  : 

"  It  is  his  majesty's  command  that  you  do  not  suffer  any 
victuals  or  provision  of  what  sort  soever  to  be  carried  into  the 
town  of  Hull  without  his  majesty's  special  license  first  obtained. 
And  of  this  you  are  not  to  fail  at  your  peril. 

"  Tho.  Gower,  Yi.  Co. 

"  Dated  at  Beverly,  3  Julij,  1642.  To  all  Head  Constables 
and  Constables  in  the  East  Hiding  of  the  county  of  York,  and 
to  all  other  his  majesty's  loyal  subjects." 

"  John  Bennet,  of  Harwood,  in  the  county  of  York,  glover, 
sworn  and  examined,  saith,  that  he  being  a  soldier  under  the 
king's  command,  the  first  day  that  the  king's  standard  was  set 
up  at  Nottingham,  which  was  about  the  middle  of  summer  last 
was  six  years,  he  this  examinant  did  work  at  Nottingham,  and 
that  he  did  see  the  king  within  the  Castle  of  Nottingham, 
within  two  or  three  days  after  the  said  standard  was  so  set  up 
and  that  the  said  standard  did  fly  the  same  day  that  the  king 
was  in  the  said  castle  as  aforesaid,  and  this  deponent  did  hear 
that  the  king  was  at  Nottingham  the  same  day  that  the  said 
standard  was  set  up,  and  before.  And  this  deponent  further 
saith,  that  he  this  deponent  and  the  regiment  of  which  he  then 
was,  had  their  colours  then  given  them,  and  Sir  William  Peny- 
man  being  the  colonel  of  the  said  regiment,  the  said  William 
Penyman  was  present  with  his  said  regiment  at  that  time.  And 
this  deponent  further  saith,  that  there  was  then  there  the  Earl 
of  Liiidsey's  regiment,  who  had  then  their  colours  given  them, 
and  that  the  said  Earl  of  Lindsey  was  then  also  proclaimed  there 
the  king's  general ;  and  that  it  was  proclaimed  then  there  likewise 
in  the  king's  name,  at  the  head  of  every  regiment,  that  the  said 
forces  should  fight  against  all  that  came  to  oppose  the  king  or  any 
of  his  followers,  and  in  particular  against  the  Earl  of  Essex,  the 
Lord  Brooke,  and  divers  others,  and  that  they  the  said  Earl  of 
Essex,  the  Lord  Brooke,  and  divers  others,  were  then  pro- 
claimed traitors,  and  that  the  same  proclamations  were  printed 
and  dispersed  by  the  officers  of  the  regiments  throughout  every 
regiment.  And  this  deponent  further  saith,  that  the  said 
standard  was  advanced  upon  the  highest  tower  of  Nottingham 
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tinu'haiii  at  that  time;  that  the  said  forces  continued  at  Not- 
tingham as  aforesaid,  they  continuing  there  for  the  space  of  one 
month,  and  that  the  drums  for  raising  volunteers  to  tight  under 
th<>  kind's  command  were  then  beaten  all  the  said  county  over, 
and  divers  other  forces  were  raised  there.  And  this  deponent 
further  saith,  that  he  did  take  up  arms  under  the  king's  com- 
mand as  aforesaid,  for  fear  of  being  plundered,  Sir  William 
Penyman  giving  out  that  it  were  a  good  deed  to  fire  the  said 
town  because  they  would  not  go  forth  in  the  king's  service,  and 
that  this  deponent's  father  did  thereupon  command  him  this 
deponent  to  take  up  arms  as  aforesaid,  and  that  divers  others 
(as  they  did  confess)  did  then  also  take  up  arms  for  the  king 
for  fear  of  being  plundered.  And  this  deponent  further  saith, 
that  in  or  about  the  month  of  October,  1642,  he  did  see  the 
kinu'  at  Edge  Hill,  in  Warwickshire,  where  he,  sitting  on  horse- 
back while  his  army  was  drawn  up  before  him,  did  speak  to 
the  colonel  of  every  regiment  that  passed  by  him,  that  he 
would  have  them  speak  to  their  soldiers  and  encourage  them  to 
stand  it,  and  to  fight  against  the  Lord  of  Essex  and  Lord  Brooke, 
Sir  William  Waller  and  Sir  William  Balfour:  and  this  depo- 
nent saith,  that  he  did  see  many  slain  at  the  fight  at  Edge 
Hill,  and  that  afterwards  he  did  see  a  list  brought  in  unto 
Ox  lord  of  the  men  which  were  slain  in  that  fight,  by  which  it 
was  reported  that  there  were  slain  6559  men.  And  this  depo- 
nent further  saith,  afterwards,  in  or  about  the  month  of  Novem- 
ber, 1642,  he  did  see  the  king  in  the  head  of  his  army  at 
Hounslow  Heath,  in  Middlesex,  Prince  Rupert  then  standing 
by  him  encouraged  several  regiments  of  Welshmen  (then  being 
in  the  field)  which  had  run  away  at  Edge  Hill,  saying  unto 
them,  that  he  did  hope  they  would  regain  their  honour  at 
Brentford  which  they  had  lost  at  Edge  HilL 

"  William  Brayne,  of  Wixall,  in  the  county  of  Salop,  gent, 
being  sworn  and  examined,  deposeth,  that  about  August,  1642, 
this  deponent  saw  the  king  at  Nottingham  while  the  standard 
was  set  up  and  the  flag  flying,  and  that  he  this  deponent  much 
about  the  same  time  marched  with  the  king's  army  from  Not- 
tingham to  Derby,  the  king  himself  being  then  in  the  army, 
and  about  September  the  said  year  he  this  deponent  was  put 
upon  his  trial  at  Shrewsbury  as  a  spy  before  Sir  Robert  Heath 
and  other  commissioners  of  oyer  and  terminer,  the  king  then 
being  in  person  in  Shrewsbury. 

"  Heniy  Hertford,  of  Stratford-upon-Avon,  in  Warwick- 
shire, sworn  and  examined,  deposeth,  that  about  corn-harvest 
in  the  year  1642,  this  deponent  saw  the  king  in  Nottingham 
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Castle  while  the  standard  was  set  upon  one  of  the  towers  of  the 
said  castle,  and  the  flag  was  flying.  And  he  further  saith  and  de- 
poseth  that  he  this  deponent  saw  the  king  the  same  year,  about 
the  month  of  November,  in  Brentford  town,  on  horseback,  with 
a  great  many  commanders  about  him,  on  Sunday  morning, 
when  on  the  Saturday  night  before  there  were  a  great  many  of 
the  parliament  forces  slain  by  the  king's  forces  in  the  said  town. 

"  Robert  Lacy,  of  the  town  and  county  of  Nottingham, 
painter,  sworn  and  examined,  deposeth,  that  he  this  deponent, 
in  summer  time  in  the  year  1642,  by  order  of  my  Lord  Beau- 
mont, did  paint  the  standard  pole  which  was  set  on  the  top  of 
the  old  tower  of  Nottingham  Castle.  And  he  further  saith, 
that  he  saw  the  king  in  the  town  of  Nottingham  divers  times 
while  the  standard  was  up  there  and  the  flag  flying,  and  the 
king  did  lie  at  the  house  of  my  Lord  of  Clare  in  Nottingham 
town,  and  that  he  this  deponent  did  then  and  there  see  the  king 
many  times. 

"  Edward  Roberts,  of  Bishop's  Castle,  in  the  county  of 
Salop,  ironmonger,  sworn  and  examined,  saith  and  deposeth, 
that  lie  this  deponent  saw  the  king  in  Nottingham  town  while 
the  standard  was  set  upon  the  high  tower  in  Nottingham  Castle. 
And  he  further  saith,  that  he  saw  the  king  at  the  head  of  the 
army  at  Shrewsbury,  upon  the  inarch  towards  Edge  Hill,  and 
that  he  likewise  saw  the  king  in  the  rear  of  his  army  in  Keynton 
Field,  and  likewise  saw  the  king  upon  the  Sunday  morning  at 
Brentford,  after  the  fight  upon  the  Saturday  next  before,  in  the 
said  town. 

"  Robert  Loads,  of  Cottam,  in  Nottinghamshire,  tiler,  sworn 
and  examined,  saith,  that  he  this  deponent,  about  October, 
1642,  saw  the  king  in  the  rear  of  his  army  in  Keynton  Field, 
upon  a  Sunday,  where  he  saw  many  slain  on  both  sides.  And 
he  further  saith,  that  he  saw  the  king  in  Cornwall,  in  his  army, 
near  the  house  of  my  Lord  Mohun,  about  Lostwithiel,  about 
corn  harvest,  1644. 

"Samuel  Morgan,  of  Wellington,  in  the  county  of  Salop, 
|  felt  maker,  sworn  and  examined,  deposeth,  that  he  this  de- 
ponent, upon  a  Sunday  morning,  in  Keynton  Field,  saw  the 
king  upon  the  top  of  Edge  Hill,  in  the  head  of  the  army  some 
two  hours  before  the  fight  which  happened  after  Michaelmas 
on  a  Sunday,  in  the  year  1642.  And  he  this  deponent  saw 
many  men  killed  on  both  sides  in  the  same  time  and  place. 
And  he  further  saith,  that  in  the  year  1644  he  this  deponent 
saw  the  king  and  his  army  near  Cropredy  Bridge,  where  he 
saw  the  king  light  off  his  horse  and  draw  up  the  body  of  his 
army  in  person  himself. 
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"James  Williams,  of  Ross,  in  Herefordshire,  shoemaker, 
sworn  ami  examined,  deposeth,  that  he  this  deponent,  about 
October,  Kill',  saw  the  king  in  Keynton  Field,  below  the  hill 
in  th«-  fit-Ill,  with  his  sword  drawn  in  his  hand,  at  which  time 
ami  place  there  was  a  great  fight,  and  many  killed  on  both  sides. 
And  In-  further  deposeth,  that  he  saw  the  king  at  Brentford  on 
ji  Sunday,  in  the  forenoon,  in  November  the  year  aforesaid, 
while  the  king's  army  was  in  the  said  town  and  roundabout  it. 

"  John  Pyneger,  of  the  parish  of  Hainer,  in  the  county  of 
Derby,  yeoman,  aged  37  years  or  thereabouts,  sworn  and  exa- 
mined, saith,  that  about  August,  1642,  he  the  deponent  saw 
the  king's  standard  flying  upon  one  of  the  towers  of  Notting- 
ham Castle,  and  that  upon  the  same  day  he  saw  the  king  in 
Tlmrhtnd  House,  being  the  Earl  of  Clare's  house  in  Notting- 
ham, in  the  company  of  Prince  Rupert.  Sir  John  Digby,  and 
other  persons,  both  noblemen  and  others,  and  that  the  king 
had  at  the  same  time  in  the  said  town  a  train  of  artillery,  and 
the  said  town  was  then  full  of  the  king's  soldiers. 

"  Samuel  Lawson,  of  Nottingham,  maltster,  aged  30  years 
or  thereabouts,  sworn  and  examined,  saith,  that  about  August, 
1642,  he  this  deponent  saw  the  king's  standard  brought  forth 
of  Nottingham  Castle  borne  upon  divers  gentlemen's  shoulders, 
who  (as  the  report  was)  were  noblemen,  and  he  saw  the  same 
by  them  carried  to  the  hill  close  adjoining  to  the  castle,  with  a 
herald  before  it,  and  there  the  said  standard  was  erected  with 
great  shoutings,  acclamations,  and  sounds  of  drums  and 
trumpets ;  and  that  when  the  said  standard  was  so  erected  there 
was  a  proclamation  made,  and  that  he  this  deponent  saw  the 
king  present  at  the  erecting  thereof.  And  this  deponent  fur- 
ther saith,  that  the  said  town  was  then  full  of  the  king's  sol- 
diers, of  which  some  quartered  in  this  deponent's  house ;  and 
that  when  the  king  with  his  said  forces  went  from  the  said 
town,  the  inhabitants  of  the  said  town  were  forced  to  pay 
a  great  sum  of  money  to  the  king's  army,  being  threatened  that 
in  case  they  should  refuse  to  pay  it,  the  said  town  should  be 
plundered. 

"  Arthur  Young,  citizen  and  barber  chirurgeon,  of  London, 
being  aged  29  years  or  thereabouts,  sworn  and  examined,  saith, 
that  he  this  deponent  was  present  at  the  fight  at  Edge  Hill  be- 
tween the  king's  army  and  the  parliament's  in  October,  1642,  and 
he  did  there  see  the  king's  standard  advanced  and  flying  in  his 
army  in  the  said  fight.  And  th?t  he  this  deponent  did  then 
take  the  king's  said  standard  in  that  battle  from  the  king's 
forces,  which  was  afterwards  taken  from  him  by  one  Middleton, 
who  -was  afterwards  made  a  colonel. 
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"  Thomas  Whittington,  in  the  town  and  county  of  Notting- 
ham, shoemaker,  aged  22  years,  sworn  and  examined,  saith, 
that  he  this  deponent  saw  the  king  in  the  town  of  Nottingham 
the  same  day  that  his  standard  was  first  set  up  in  Nottingham 
Castle,  being  about  the  beginning  of  August,  1642,  and  that 
the  king  then  went  from  his  lodgings  at  Thurland  House  to- 
wards the  said  castle,  and  that  he  this  deponent  saw  him 
several  times  about  that  time  in  Nottingham,  there  being  divers 
soldiers  at  that  time  in  the  said  town  who  were  called  by  the 
name  of  '  the  king's  soldiers.'  And  this  deponent  further 
saith,  that  he  saw  the  king's  standard  flying  upon  the  old 
tower  in  the  said  castle. 

**  John  Thomas,  of  Llangollen,  in  the  county  of  Denbigh, 
husbandman,  aged  25  years  or  thereabouts,  sworn  and  exa- 
mined, saith,  that  he  saw  the  king  at  Brentford,  in  the  county 
of  Middlesex,  on  a  Saturday  night,  at  12  of  the  clock,  soon 
after  Edge  Hill  fight,  attended  with  horse  and  foot  soldiers,  the 
king  being  then  on  horseback,  with  his  sword  by  his  side ;  and 
this  deponent  then  heard  the  king  say  to  the  said  soldiers 
as  he  was  riding  through  the  said  town,  '  Gentlemen,  you  lost 
your  honour  at  Edge  Hill.  I  hope  you  will  regain  it  again 
here,'  or  words  to  that  effect.  And  this  deponent  further 
saith,  that  there  were  some  skirmishes  between  the  king's  army 
and  the  parliament's  army  at  the  same  time,  both  before  and 
after  the  king  spake  the  said  words,  and  that  many  men  were 
slain  on  both  sides. 

"  Richard  Bloomfield,  citizen  and  weaver,  of  London,  aged 
35  years  or  thereabouts,  sworn  and  examined,  saith,  that  at  the 
defeat  of  the  Earl  of  Essex'  army  in  Cornwall,  he  this  deponent 
was  there,  it  being  at  the  latter  end  of  the  month  of  August  or 
beginning  of  September,  1644,  at  which  time  he  this  deponent 
saw  the  king  at  the  head  of  his  army  near  Foy,  on  horseback ; 
and  further  he  saith,  that  he  did  then  see  divers  of  the  Lord 
of  Essex'  soldiers  plundered,  contrary  to  articles  then  lately 
made,  near  the  person  of  the  king. 

"  William  Jones,  of  Usk,  in  the  county  of  Monmouth,  hus- 
bandman, aged  22  years  or  thereabouts,  sworn  and  examined, 
saith,  that  he  this  deponent  did  see  the  king  within  two  miles 
of  Naseby  Field,  the  king  then  coming  from  wards  Harborough, 
marching  in  the  head  of  his  army  toward  Naseby  Field,  where 
the  fight  was ;  and  that  he  this  deponent  did  then  see  the  king 
ride  up  to  the  regiment,  which  was  Col.  St  George's,  and  there 
the  deponent  did  hear  the  king  ask  the  regiments  whether  they 
were  willing  to  fight  for  him :  to  which  the  soldiers  all  made  an 
acclamation,  crying,  'All,  all.'  And  this  deponent  further 
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suith,   that  he  saw  the  king  in  Leicester  with  his  for. 
same  tiny  th:it   tin-  king's  forces  had  taken  it  from  the  parli.i- 
merit's  forces.     And  this  deponent  further  saith,  that  he  saw- 
tin  •  kirn,'  in  his  army  that  besieged  Gloucester  at  the  time  of  the 

••  Humphrey  Brown,  of  Whitsondine,  in  the  county  of  Rut- 
land, hu si  Kind  i nan,  aged  22  years  or  thereabouts,  sworn  and 
examined,  saith,  that  at  such  time  as  the  town  of  Leicester 
was  taken  by  the  king's  forces,  being  in  or  about  June,  1645, 
rk  Fort,  in  Leicester  aforesaid,  was  surrendered  to  the 
kind's  forces  upon  composition  that  neither  clothes  or  money 
should  be  taken  away  from  any  of  the  soldiers  of  that  fort 
which  had  so  surrendered,  nor  any  violence  offered  to  them, 
and  that  as  soon  as  the  fort  was  upon  such  composition  so  sur- 
rendered as  aforesaid,  the  king's  soldiers,  contrary  to  the  arti- 
cles, fell  upon  the  soldiers  of  the  said  fort,  stripped,  cut,  and 
wounded  many  of  them,  whereupon  one  of  the  king's  officers 
rebuking  some  of  those  that  did  so  abuse  the  said  parliament's 
soldiers,  this  deponent  did  then  hear  the  king  reply,  *  I  do  not 
care  if  they  cut  them  three  times  more,  for  they  are  mine  ene- 
mies,' or  words  to  that  effect.  And  that  the  king  was  then  on 
horseback  in  bright  armour,  in  the  said  town  of  Leicester. 

"  David  Evans,  of  Abergenny,  in  the  county  of  Mcnmonth, 
smith,  aged  about  23  years,  sworn  and  examined,  saith,  that 
about  half  an  hour  before  the  fight  of  Naseby,  about  Midsum- 
mer in  .June,  1645,  he  saw  the  king  marching  up  to  the  battle 
in  the  head  of  his  army,  being  about  half  a  mile  from  the  place 
where  the  said  battle  was  fought. 

"  Diogenes  Edwards,  of  Carston,  in  the  county  of  Salop, 
bu teller,  aged  21  or  thereabouts,  sworn  and  examined,  saith, 
that  in  June,  1645,  he  this  deponent  saw  the  king  in  the  head 
of  his  army  an  hour  and  a  half  before  the  fight  in  Naseby 
Field,  marching  up  to  the  battle,  being  then  a  mile  and  a  half 
from  the  said  field.  And  this  deponent  saith,  that  he  did  after- 
wards the  same  day  see  many  slain  at  the  said  battle. 

"Giles  Gryce,  of  Wellington,  in  Shropshire,  gent.,  sworn 
and  examined,  deposeth,  that  he  this  deponent  saw  the  king  in 
the  head  of  his  army  at  Cropredy  Bridge,  with  his  sword  drawn 
in  his  hand  that  day  when  the  fight  was  against  Sir  William 
Waller,  on  a  Friday,  as  this  deponent  remembereth.  in  the 
year  1644,  about  the  month  of  July.  And  he  further  saith, 
that  he  saw  the  kinij  in  the  same  manner  in  Cornwall,  in  the 
-  >f  his  army  about  Lostwithiel,  at  such  time  as  the  Earl 
<t  1  -sex  was  there  with  his  army.  And  he  further  saith,  that 
!he  also  saw  the  king  in  the  head  of  his  army  at  the  second 
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fight  near  Newbury.  And  further  saith,  that  he  saw  the  king 
in  front  of  the  army  in  Naseby  Field,  having  back  and  breast 
on.  And  he  further  saith,  that  he  saw  the  king  at  the  head  of 
the  army  at  what  time  the  town  of  Leicester  was  stormed,  and 
saw  the  king  ride  into  the  town  of  Leicester  after  the  town 
was  taken,  and  he  saw  a  great  many  men  killed  on  both  sides 
at  Leicester,  and  many  houses  plundered. 

"  John  Viiison,  of  Damorham,  in  the  county  of  Wilts,  gent., 
sworn  and  examined,  saith,  that  he  did  see  the  king  at  the  first 
Newbury  Fight  about  the  month  of  September,  1643,  in  the 
head  of  his  army,  where  this  deponent  did  see  many  slain  on 
both  sides.  This  deponent  also  saith,  that  he  did  see  the  king 
at  the  second  battle  of  Newbury,  about  the  month  of  Novem- 
ber, 1644,  where  the  king  was  at  the  head  of  his  army  in  com- 
plete armour,  with  his  sword  drawn,  and  this  deponent  did 
then  see  the  king  lead  up  Col.  Tho.  Howard's  regiment  of 
horse,  and  did  hear  him  make  a  speech  to  the  soldiers  in  the 
head  of  that  regiment  to  this  effect,  that  is  to  say,  '  that  the 
said  regiment  should  stand  to  him  that  day,  for  that  his  crown 
lay  upon  the  point  of  the  sword,  and  if  he  lost  that  day  he  lost 
his  honour  and  his  crown  for  ever.'  And  that  this  deponent 
further  saith,  that  he  did  see  the  king  in  the  battle  at  Naseby 
Field,  in  Northamptonshire,  on  or  about  the  month  of  June, 
1645,  where  the  king  was  then  completely  armed  with  back, 
breast,  and  helmet,  and  had  his  sword  drawn,  where  the  king 
himself,  after  his  party  was  routed,  did  rally  up  his  horse  and 
caused  them  to  stand,  and  at  that  time  this  deponent  did  see 
many  slain  on  both  sides. 

"George  Seeley,  of  London,  cordwainer,  sworn  and  exa- 
amined,  saith,  that  he  did  see  the  king  at  the  head  of  a  brigade 
of  horse  at  the  siege  of  Gloucester,  and  did  also  see  the  king  at 
the  first  fight  at  Newbury  about  the  month  of  September,  1 643, 
where  the  king  was  at  the  head  of  a  regiment  of  horse,  and 
that  there  were  many  sluin  at  that  fight  on  both  sides.  This 
deponent  also  saith,  that  he  did  see  the  king  at  the  second  fight 
at  Newbury,  which  was  about  November,  1644,  where  the  king 
was  in  the  middle  of  his  army. 

"  John  Moore,  of  the  city  of  Cork,  in  Ireland,  gent.,  sworn 
and  examined,  saith  that  at  the  last  fight  at  Newbury,  about 
the  month  of  November,  1644,  he  this  deponent  did  see  the 
king  in  the  middle  of  the  horse  with  his  sword  drawn,  and  that 
he  did  see  abundance  of  men  at  the  fight  slain  upon  the  ground 
on  both  sides.  This  deponent  also  saith,  that  he  did  see  the 
king  ride  into  Leicester  before  a  party  oi  horse  the  same  day 
that  Leicester  was  taken  by  the  king's  forces,  which  was  about 
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tlit-  month  of  .lime,  li'>l.">.     This  deponent  further  saith,  that 

i  see  the  king  before  the  fight  at  Leicester,  at  Cropredy 

.   in  tin-  mitlst  of  a  regiment  of  horse,  and  that  he  did 

see  many  slain  at  the  same  time,  when  the  king  was  in  the 

•  predy  Bridge.     And  lastly  this  deponent  saith,  that 

the  king  at  the  head  of  a  regiment   of   horse   at 

y  tight,  about  the  month  of  June,   1645,  where  he  did 

'•i in< lance  of  men  cut,  shot,  and  slain. 

M  Thomas  I ves,  of  Boyset,  in  the  county  of  Northampton, 

husbandman,  swum  and  examined,  saith,  that  he  did  see  the 

king  in  the  army  at  the  first  fight  in  Newbury  in  Berkshire, 

in  the  month  of  September,  1643,  and  that  he  did  see  many 

slain  at   that  tight,  he  this  deponent  and  others  with  a  party  of 

lieing  commanded  to  face  the  parliament's  forces  whilst 

the  foot  did  fetch  off  the  dead.     He  also  saith,  that  he  did  see 

the  king  advance  with  his  army  to  the  fight  at  Naseby  Field  in 

Northamptonshire,  about  June,  1G45,  and  that  he  did  again  at 

that  tight  see  the  king  come  off  with  a  party  of  horse  after  that 

his  army  was  routed  in  the  field,  and  that  there  were  many  men 

slain  on  both  parts  at  that  battle  at  Naseby. 

"Thomas  Rawlins,   of  Hanslop,    in  the  county  of  Bucks, 
sworn  and  examined,  saith,  that  he  did  see  the  king  near 
:i  Cornwall,  in  or  about  the  month  of  July,  1G44,  at  the 
head  of  a  party  of  horse,  and  this  deponent  did  see  some  sol- 
di* is    plunder  after  the   articles  of  agreement  made  between 
the  kind's  army  and  the  parliament's  forces,  which  soldiers  were 
so  plundered  by  the  king's  party  not  far  distant  from,  the  person 
of  the  king. 

44  Thomas  Read,  of  Maidstone,  in  the  county  of  Kent,  gent., 
sworn  and  examined,  saith,  presently  after  the  laying  down  of 
arms  in  Cornwall,  between  Lostwithiel  and  Foy.  in  or  about 
the  latter  end  of  the  month  of  August  or  the  beginning  of  Sep- 
tember, It;  H.  he  this  deponent  did  see  the  king  in  the  head  of 
a  guard  of  horse. 

"  James  Crossby,  of  Dublin,  in  Ireland,  barber,  sworn  and 
examined,  saith,  that  at  the  first  fight  at  Newbury,  about  the 
tinp-  ,,f  hurley  harvest,  1643,  he  this  deponent  did  see  the  king 
riding  from  Newbury  town,  accompanied  with  divers  lords  and 
gentlemen,  towards  this  plae,-,  where  his  tore  s  were  then  fight- 
ing with  the  parliament's  army. 

"Samuel  Burden,   of  Lyneham,    in   the  county  of    Wilts, 

sworn  and  examined,  saith,  that  he  this  deponent,  was  at 

Nottingham   in  or  about  tin-  month  of  August,  liiTJ,  at  which 

time  he  saw  a  flag  flying  upon  the  tower  of  Nottingham  Castle, 

and  that  the  next  day  afterwards  he  did  see  the  king  :r 
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tingham  while  the  said  flag  was  still  flying,  which  flag  this 
deponent  then  heard  was  the  king's  standard.  He  saith  also, 
that  he  did  afterwards  see  the  king  at  Cropredy  Bridge  in  the 
head  of  his  army,  in  a  fallow  field  there,  and  did  see  the  king 
in  pursuit  of  Sir  William  Waller's  army,  being  then  routed, 
which  was  about  the  month  of  July,  1(544,  and  at  that  time 
this  deponent  did  see  many  people  slain  upon  the  ground.  And 
further  this  deponent  saith,  that  in  or  about  the  month  of  No- 
vember, 1644,  he  did  see  the  king  at  the  last  fight  at  Newbury, 
riding  up  and  down  the  field  from  regiment  to  regiment,  whilst 
his  army  was  there  fighting  with  the  parliament's  forces,  and 
this  deponent  did  see  many  men  slain  at  that  battle  on  both  sides. 

"  Michael  Potts,  of  Shapereton,  in  the  county  of  Northum- 
berland, vintner,  sworn  and  examined,  deposeth,  that  he  this 
deponent  saw  the  king  in  the  head  of  the  army,  in  the  fields 
about  a  mile  and  a  half  from  Newbury  town,  upon  the  heath, 
the  day  before  the  day  the  fight  was,  it  being  about  harvest 
time  in  the  year  1643.  And  he  further  saith,  that  he  saw  the 
king  on  the  day  after  when  the  fight  was,  standing  near  a  great 
piece  of  ordnance  in  the  fields.  And  he  further  saith,  that  he 
saw  the  king  in  the  second  Newbury  fight  in  the  head  of  his 
army,  being  after  or  about  Michaelmas,  1 644.  And  he  further 
saith,  that  he  saw  a  great  many  men  slain  at  both  the  said  bat- 
tles. And  he  further  saith,  that  he  saw  the  king  in  the  head 
of  his  army  near  Cropredy  Bridge  in  the  year  1644.  And  he 
i  further  saith,  that  he  saw  the  king  in  the  head  of  his  army, 
Lostwithiei.  in  Cornwall,  near  Lostwithiel,  while  the  Earl  of  Essex  lay 
there  with  his  forces  about  the  middle  of  harvest  1644. 

"  George  Cornwall,  of  Aston,  in  the  county  of  Hereford, 
ferryman,  aged  50  years  or  thereabouts,  sworn  and  examined, 
saith,  that  he  this  deponent  did  see  the  king  near  Cropredy 
Bridge,  about  the  time  of  mowing  of  corn  1644,  in  the  van  of 
the  army  there,  and  that  he  drew  up  his  army  upon  a  hill  and 
faced  the  parliament's  army,  and  that  there  was  thereupon  a 
skirmish  between  the  king's  and  the  parliament's  army, 
where  he  this  deponent  saw  divers  persons  slain  on  both 
sides. 

"  Henry  Goodie,  of  Gray's  Inn,  in  the  county  of  Middlesex, 
;  gent.,  s worn  and  examined.  This  deponent  saith,  that  upon  or 
about  the  30th  day  of  September  last,  he  this  deponent  was  in 
the  Isle  of  Wight,  and  had  access  unto  and  discourse  with  the 
king  by  the  means  of  the  Lord  Marquis  of  Hertford  and  Com- 
missary Morgan,  where  this  deponent  told  the  king  that  his 
majesty  had  many  friends,  and  that  since  his  majesty  was 
pleased  to  justify  the  parliament's  first  taking  up  arms,  the 
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< >f  the  presbyterian  party,  both  soldiers  and  others,  would 
stick  close;  to  him.  To  which  the  king  answered  thus,  that  he 
would  have  all  l»is  old  friends  know  that  though  for  the  pre- 
sent he  was  contented  to  give  the  parliament  leave  to  call  their 
own  war  what  they  pleased,  yet  that  he  neither  did  at  that 
timr  nor  ever  should  decline  the  justice  of  his  own  cause;  and 
tli is  deponent  told  the  king  that  his  business  was  much  re- 
tard*-d,  and  that  neither  Col.  Thomas  nor  any  other  could  pro- 
ceed to  action  through  want  of  commission.  The  king  answered, 
that  he  being  upon  a  treaty  would  not  dishonour  himself,  but 
that  if  he  this  deponent  would  take  the  pains  to  go  over  to  the 
primv,  his  son  (who  had  full  authority  from  him),  he  this  de- 
ponent or  any  other  for  him  should  receive  whatsoever  commis- 
>hould  be  desired,  and  to  that  purpose  he  would  appoint  the 
Marquis  of  Hertford  to  write  to  his  son  in  his  name,  and  was 
pleased  to  express  much  joy  and  affection  that  his  good  sub- 
jects would  engage  themselves  for  his  restoration. 

"  Robert  Williams,  of  the  parish  of  St  Martin's,  in  the 
county  of  Cornwall,  husbandman,  aged  23  years  or  thereabouts, 
sworn  and  examined,  saith,  that  he  this  deponent  did  see  the 
kinu'  marching  in  the  head  of  his  army  about  September,  1644, 
a  mile  from  Lostwithiel  in  Cornwall,  in  armour,  with  a  short 
coat  over  it  unbuttoned.  And  this  deponent  further  saith,  that 
lie  saw  him  after  that  in  St  Austell  Downs,  drawing  up  his 
army.  And  this  deponent  saith,  he  did  after  that  see  the  king 
in  the  head  of  his  army  near  Foy,  and  that  the  Earl  of  Essex 
and  his  army  did  then  lie  within  a  mile  and  a  half  from  the 
kind's  army." 

The  Court  adjourned.  On  its  reassembling  there  were 
present, 

John  Bradshaw,  Serjeant  at  Law,  Lord  President  of  this  Court. 


Daniel  Blagrave. 

John  Okey. 

Henry  Marten. 

John  Carew. 

John  Horton. 

Sir  Mich.  Livesey,  bt. 

Owen  Roe. 

Sir  .].  Bourchier,  knt. 

Tho.  Scot 

John  Moore. 

Oliver  Cromwell. 

Sir  Greg.  Norton,  l>t. 

Sir  T.  Maleverer,  bt. 


Adrian  Scroope. 
Henry  Smith. 
Wm.  Goffe. 
Richard  Deane. 
Cornelius  Holland. 
Tho.  Harrison. 
Robert  Lilbourne. 
John  Downes. 
Edm.  Ludlow. 
Peregrine  Pelham. 
Sir  Henry  Mildmay. 
John  Jones. 
Valentine  Wauton. 
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Williams. 


Lostwithiel. 
St  Austell. 
Fotoey. 


\5thmeeting 
Of  the  Court. 
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Trial  of 
Charles  I. 
25th  Jan- 
uary. 

15th  meeting 
of  the  Court. 
Evidence 
against  the 
King. 


Tho.  Pride. 

John  Fry. 

John  Blackistone. 

Sir  Hard.  Waller,  kt. 

Anthony  Stapley. 

John  Huson. 

Sir  W.  Constable,  bt. 

John  Berkstead. 

Sir  John  Danvers. 

Edw.  Whalley. 


Tho.  Waite. 
Wm.  Purefoy. 
John  Venn. 
Robert  Tichbourne. 
Humphrey  Edwards. 
Peter  Temple. 
Vincent  Potter. 
"Wm.  Cawley. 
Isaac  Ewers. 


"  Richard  Pride,  of  London,  scrivener,  was  produced  a  wit- 
ness to  the  charge  against  the  king,  who  being  sworn  and  exa- 
mined, saith,  that  upon  occasion  of  some  tampering  by  the 
king's  agents  with  the  Independents  in  and  about  London,  to 
draw  them  from  the  parliament's  cause  to  the  king's  party. 
And  this  being  discovered  by  some  of  those  so  tampered  with, 
unto  sundry  members  of  the  Committee  of  Safety,  who  directed 
a  carrying  on  of  a  seeming  compliance  with  the  king,  he  this 
deponent  did  travel  to  Oxford  in  January,  1643,  having  a  safe 
conduct  under  the  king's  hand  and  seal,  which  he  this  deponent 
knoweth  to  be  so,  for  that  the  king  did  own  it  when  he  was 
told  that  this  deponent  was  the  man  that  came  to  Oxon.  with 
that  safe  conduct.  And  this  deponent  also  saith,  that  after 
sundry  meetings  between  him  and  the  Earl  of  Bristol  about  the 
drawing  of  the  Independents  unto  the  king's  cause  against  the 
parliament's,  the  substance  of  a  discourse  at  which  meetings  the 
said  earl  told  this  deponent,  was  communicated  to  the  king,  he 
this  deponent  was  brought  by  the  said  earl  to  the  king  to  confer 
further  about  that  business,  where  the  king  declared  that  he 
was  very  sensible  that  the  Independents  had  been  the  most 
active  men  in  the  kingdom  for  the  parliament  against  him. 
And  thereupon  persuaded  this  deponent  to  use  all  means  to 
expedite  their  turning  to  him  and  his  cause :  and  for  their 
better  encouragement  the  king  promised  in  the  word  of  a  king, 
that  if  they  the  Independents  would  turn  to  him  and  be  active 
for  him  against  the  parliament  as  they  had  been  active  against 
him,  that  he  would  grant  them  whatsoever  freedom  they  would 
desire.  And  the  king  did  then  refer  this  deponent  unto  the 
Earl  of  Bristol  for  the  further  prosecuting  of  the  said  business. 
And  the  said  earl  thereupon  (this  deponent  being  withdrawn 
from  the  king)  did  declare  unto  this  deponent  and  wished  him 
to  impart  the  same  unto  the  Independents  for  their  better  en- 
couragement, that  the  king's  affairs  prospered  well  in  Ireland : 
that  the  Irish  subjects  had  given  the  rebels  (meaning  the  par- 
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liaim  i)  !i  LCivat  urtVat  ;  that  th<>  kinij  h.id  smt  the 

Lord  Jivron  with  a  small  party  towards  ( 'ht-shiiv,  and  that  he 
was  giv.-itly  multiplied  and  had  a  considerable  army,  and  was 
thru  l.cfore  Namptwich,  and  would  be  strengthened  with  more 
s<»Idi«TS  out  of  Ireland,  which  were  come  and  expected  daily. 
Ami  whrii  this  deponent  was  to  depart  out  of  Oxford,  four  safe 
conducts  with  blanks  in  them  for  the  inserting  of  what  names 
this  drponent  pleased,  were  delivered  to  him,  under  the  king's 
hand  and  seal.  And  one  Ogle  was  sent  out  of  Oxon.  with  this 
deponent  to  treat  about  the  delivering  up  of  Aylesbury  to  the 
kinu',  it  being  then  a  garrison  for  the  parliament,  and  at  the 
same  time  Oxford  was  a  garrison  for  the  king." 

Several  letters  and  papers  of  the  king's  under  his  own  hand 
and  of  his  own  writing,  and  other  papers,  were  produced  and 
read  in  open  Court. 

Mr  Tho.  Challoner  (a  member  of  the  House)  also  reporteth 
several  papers  and  letters  of  the  king's  writing  and  under  the 
kind's  mvn  hand. 

After  which  the  Court  sat  private. 

"  The  Court  taking  into  consideration  the  whole  matter  in 
charge  against  the  king,  passed  these  votes  following  as  pre- 
paratory to  the  sentence  against  the  king,  but  ordered  that  they 
should  not  be  binding  finally  to  conclude  the  Court,  viz. 

"  Resolved  upon  the  whole  matter,  that  the  Court  will  pro- 
ceed to  sentence  of  condemnation  against  Charles  Stuart,  king 
of  England  ;  that  the  condemnation  of  the  king  shall  be  for  a 
Tyrant,  Traitor,  and  Murderer ;  that  the  condemnation  of  the 
kiui;  shall  be  likewise  for  being  a  public  enemy  to  the  Common- 
wealth of  England;  that  this  condemnation  shall  extend  to 
death." 

'  •  Memorandum.  The  last  forementioned  commissioners  were 
present  at  these  votes." 

The  Court  being  then  moved  concerning  the  deposition  and 
deprivation  of  the  king,  before  and  in  order  to  that  part  of  the 
sentence  which  concerned  his  execution,  thought  fit  to  defer 
the  consideration  thereof  to  some  other  time,  and  ordered  the 
draught  of  a  sentence  grounded  upon  the  said  votes  to  be 
accordingly  prepared  by  Mr  Scot,  Mr  Marten,  Col.  Harrison, 
Mr  Lisle,  Mr  Say,  Commissary-G-en.  Ireton,  and  Mr  Love,  or 
any  three  of  them,  with  a  blank  of  the  manner  of  his  death. 

Ordered,  "  that  the  members  of  this  Court  who  are  in  or 
about  London,  and  are  not  now  present,  be  recommended  to 
attend  the  service  of  this  Court  to-morrow  at  one  o'clock  in 
the  afternoon,"  for  whom  summonses  were  issued  forth  accord- 
ingly. 
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1649. 

Trial  of 
Chiile'sl. 
•26fA  Jan- 
uary. 

16th  meeting 
cf  the  Court. 


Sentence 
considered. 


The  Court  adjourned  itself  till  the  morrow,  at  one  o'clock  in 
the  afternoon. 

Yeneris  26  Jan.  1649,  post  merid. 
Painted  Chamber. 

Three  proclamations.     The  Court  called,  the  Commissioners 
present : 

John  Bradshaw,  Serjeant  at  Law,  Lord  President  of  this  Court. 


Oliver  Cromwell. 
Henry  Ireton. 
Sir  Hardress  Waller. 
Valentine  Wanton. 
Thomas  Harrison. 
Edvv.  Whalley. 
Thomas  Pride. 
Isaac  Ewers. 
Th.  Ld.  Grey  of  Grooby. 
John  Okey. 
John  Huson. 
John  Carew. 
John  Jones. 
Miles  Corbet. 
William  Goffe. 
Peregrine  Pelham. 
John  Moore. 
William  Lord  Mounson. 
Sir  John  Danvers. 
Sir  H.  Mild  may,  kt. 
Win.  Heveningham. 
William  Cawley. 
Anthony  Stapley. 
John  Downes. 
Thomas  Horton. 
Thomas  Hammond. 
John  Lisle. 
Nicholas  Love. 
Augustine  Garland. 
George  Fleetwood. 
James  Temple. 


Henry  Marten. 
William  Purefoy. 
John  Blackistone. 
Gilbert  Millington. 
Sir  W.  Constable,  bt. 
Edmund  Ludlow. 
John  Hutchinson. 
Sir  Mich.  Livesey,  bt. 
Robert  Tichbourne. 
Owen  Rowe. 
Adrian  Scroope. 
John  Dixwell. 
Simon  Meyne. 
Peter  Temple. 
Thomas  Waite. 
Cornelius  Holland. 
Humphrey  Edwards. 
Thomas  Wogan. 
Sir  Greg.  Norton,  bt. 
John  Dove. 
John  Venn. 
Daniel  Blagrave. 
John  Browne. 
Thomas  Scot. 
Francis  Allen. 
Richard  Deane. 
Henry  Smith. 
John  Berkstead. 
Sir  T.  Maleverer,  bt. 
Vincent  Potter. 


Sixty-two  Commissioners  present.     The  Court  sat  private. 

The  draft  of  a  sentence  against  the  king  is,  according  to 
the  votes  of  the  25th  instant  prepared,  and  after  several  read- 
ings, debates,  and  amendments  by  the  Court  thereupon, 

"Resolved,  &c.,  that  this  Court  do  agree  to  the  sentence  now 
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th.it  the  said  sentence  shall  be  engrossed;  that  the  king 
be  brought  to  Westminster  to-morrow  to  receive  his  sentence." 
The  Court  adjourned  itself  till  the  morrow  at  ten  o'clock  in 
tin-  morning  to  this  place,  the  Court  giving  notice  that  they 
tin  n  intended  to  adjourn  from  thence  to  Westminster  Hall. 

Sabbati  27  Jan.  1649.     Painted  Chamber. 
Three  proclamations  being  made,   the  Court  is  thereupon 
called. 

Commissioners  present. 
John  Bradshaw,  Serjeant  at  Law,  Lord  President. 


Oliver  Cromwell. 
Henry  Ireton. 
Sir  Hardress  Waller. 
Valentine  Wauton. 
Thomas  Harrison. 
Kdward  Whalley. 
Thomas  Pride. 
Isaac  Ewers. 
Th.  Ld.  Grey  of  Grooby. 
Sir  John  Danvers. 
Sir  T.  Maleverer,  bt. 
Sir  John  Bourchier,  kt. 
John  Huson. 
William  Goffe. 
Cornelius  Holland. 
John  Carew. 
John  Jones. 
Miles  Corbet. 
Robert  Lilbourne. 
Adrian  Scroope. 
lliehard  Deane. 
John  Okey. 
Augustine  Garland 
John  Alured. 
Henry  Smith. 
Humphrey  Edwards. 
Gregory  Clement. 
Thos.  Wogan. 
Sir  Greg.  Norton,  bt. 
Edmund  Harvey. 
John  Venn. 
Thomas  Scot. 
Thomas  Andrews,  Aid. 
of  London. 


Francis  Allen. 
Peregrine  Pelham. 
Thomas  Challoner. 
John  Moore. 
William  Say. 
Wm.  Heveningham. 
Henry  Marten. 
William  Purefoy. 
John  Berkstead. 
Matthew  Tomlinson. 
John  Blackistone. 
Gilbert  Millington. 
Sir  W.  Constable,  bt. 
Edmund  Ludlow. 
John  Hutchinson. 
Sir  Mich.  Livesey,  bt. 
Ilobert  Tichbourne. 
Owen  Howe. 
William  Cawley. 
Anthony  Stapley. 
John  Downes. 
Thomas  Horton. 
Thomas  Hammond. 
John  Lisle. 
Nicholas  Love. 
George  Fleetwood. 
James  Temple. 
Daniel  Blagrave, 
John  Brown. 
Vincent  Potter. 
John  Dixwell. 
Simon  Meyne. 
Peter  Temple. 
Thomas  Waita 
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Trial  of 
Charles  I. 
11th.  Jan- 
uary. 

llth  meeting 
of  Vie  Court. 
Sentence 
ayreed  on. 
Instructions 
to  Bradshaw 
as  to  his 
conduct  to 
the  Kin<j. 


The  sentence  agreed  on  and  ordered  by  this  Court  the  2Gth 
instant  to  be  engrossed  being  accordingly  engrossed,  was  read. 

"  Resolved,  that  the  sentence  now  read  shall  be  the  sentence 
of  this  Court  for  the  condemnation  of  the  king,  which  shall  be 
read  and  published  in  Westminster  Hall  this  day." 

The  Court  hereupon  considered  of  certain  instructions  for 
the  Lord  President  to  manage  the  business  of  this  day  in  West- 
minster Hall,  and  ordered, 

"That  the  Lord  President  do  manage  what  discourse  shall 
happen  between  him  and  the  king  according  to  his  discretion, 
with  the  advice  of  his  two  assistants,  and  that  in  case  the  king 
shall  still  persist  in  excepting  against  the  Court's  jurisdiction, 
to  let  him  know  the  Court  will  still  affirm  their  j urisdiction. 

"That  in  case  the  king  shall  submit  to  the  jurisdiction  of 
the  Court  and  pray  a  copy  of  the  charge,  that  then  the  Court  do 
withdraw  and  advise.  And  in  case  the  king  shall  move  any- 
thing else  worth  the  Court's  consideration,  the  Lord  President, 
upon  advice  of  his  said  assistants,  do  give  order  for  the  Court's 
withdrawing  to  advise. 

''That  in  case  the  king  shall  not  submit  to  answer,  and 
there  happen  no  such  cause  of  withdrawing,  that  then  the  Lord 
President  do  command  the  sentence  to  be  read.  But  that  the 
Lord  President  should  hear  the  king  say  what  he  would  before 
the  sentence,  and  not  after. 

"And  thereupon  it  being  further  moved  whether  the  Lord 
President  should  use  any  discourse  or  speeches  to  the  king  as 
in  the  case  of  other  prisoners  to  be  condemned  was  usual  before 
the  publishing  of  the  sentence,  received  general  directions  to 
do  therein  as  he  should  see  cause,  and  to  press  what  he  should 
conceive  most  seasonable  and  suitable  to  the  occasion.  And  it 
was  further  directed  that  after  the  reading  of  the  sentence  the 
Lord  President  should  declare  that  the  same  was  the  sentence, 
judgment,  and  resolution  of  the  whole  Court,  and  that  the 
Commissioners  should  thereupon  signify  their  consent  by  stand- 
ing up." 

The  Court  forthwith  adjourned  itself  to  Westminster  Hall. 

Westminster  Hall,  27  Jan.  1649,  p.m. 

The  Lord  President  and  the  rest  of  the  Commissioners  come 
together  from  the  Painted  Chamber  to  Westminster  Hall,  ac- 
cording to  their  adjournment,  and  take  their  seats  there  as  for- 
merly; and  three  proclamations  being  made  for  attendance  and 
silence,  the  Court  is  called. 


('Inn-lea  I. 
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Commission. T 
>lm  P.ra«ls!i.i\\,  Serjeant  at  Law,  Lord  President  of  this  Court. 


John  Lisle. 
William  Say. 
Oliver  Cromwell. 
Hniry  Ireton. 
Sir  Hardress  Waller,  kt. 
Sir  John  Bourchier,  kt. 
Wm.  Heveningham. 
Isaac  Pennington,  Aid. 

of  London. 
Henry  Marten. 
Francis  Allen. 
Peregrine  Pelham. 
Daniel  Blagrave. 
Valentine  Wauton. 
Thomas  Harrison. 
Kd\vanl  Whalley. 
Thomas  Pride. 
]saac  Ewers. 
Th.  Ld.  Grey  of  Grooby. 
Sir  John  Danvers. 
Sir  Tho.  Maleverer,  bt. 
William  Purefoy. 
John  Berkstead. 
Matthew  Tomlinson. 
John  Blackistone. 
Gilbert  Millington. 
John  Downs. 
Thomas  Horton. 
Thomas  Hammond. 
Cornelius  Holland. 
John  Carew. 
John  Jones. 
Miles  Corbet. 
John  Dixwell. 


Sir  Wm.  Constable,  bt. 
Edmond  Ludlow. 
John  Hutchinson. 
Sir  Mich.  Livesey,  bt. 
Robert  Tichbourne. 
Owen  Roe. 
Robert.  Lilbourne. 
Adrian  Scrooj>e. 
Richard  Deane. 
John  Okey. 
John  Huson. 
William  Goffe. 
John  Moore. 
John  Alured. 
Henry  Smith. 
Humphrey  Edwards. 
Gregory  Clement. 
Thomas  Wogan. 
Sir  Gregory  Norton,  bt. 
Edmond  Harvey. 
John  Venn. 
Thomas  Scot. 
Thomas  Andrews,  Aid. 

of  London. 
William  Cawley. 
Anthony  Stapley. 
George  Fleetwood. 
Simon  Meyne. 
Nicholas  Love. 
Vincent  Potter. 
Augustine  Garland. 
James  Temple. 
Peter  Temple. 
Thomas  Waite. 


Sixty-seven  Commissioners  present. 

Charles  being  placed  at  the  bar,  asked  to  be  heard. 

Bradshaw  told  him  he  should  answer  in  his  turn.  Hear 
the  Court  first. 

Charles  asked  to  be  heard  now  :  a  hasty  judgment  was  not 
easily  recalled. 

Bradshaw  promised  him  he  should  be  heard  before  judg- 
ment was  given. 


1649. 

Trial  of 

!M  /. 

'I'tfi  Jan- 
uary. 

nth  mcttiny 
Of  th*  Court. 


Charlet  askt 
to  bt  heard. 
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Bradshaw  then  addressed  the  Court.  The  prisoner  had 
been  brought  to  the  bar  several  times  to  answer  a  charge  of 
treason.  This  he  had  refused  to  do,  but  had  offered  reasoning 
and  debate  as  to  the  authority  of  the  Court.  They  having  over- 
ruled his  objection  and  required  him  to  answer,  he  still  refused. 
But  thereupon  the  Court  had  considered  of  the  facts,  that  they 
were  notorious,  and  they  had  agreed  upon  a  sentence  to  be  pro- 
nounced, but  that  as  the  prisoner  had  desired  to  be  heard,  the 
Court  had  resolved  to  hear  him,  but  they  would  hear  nothing 
on  the  subject  of  their  jurisdiction,  as  that  struck  at  the  root  of 
power  and  supreme  authority  of  the  Commons  of  England, 
which  the  Court  would  not  admit  a  debate  of ;  but  if  he  had 
any  thing  to  say  in  defence  of  himself  concerning  the  matters 
charged,  the  Court  were  ready  to  hear  him. 

Charles  replied,  that  if  he  had  only  cared  for  his  life,  he 
would  have  taken  another  course.  Now  all  he  asked  was  to  be 
heard  in  private  before  the  Lords  and  Commons  in  the  Painted 
I  Chamber.  What  he  had  to  say  they  had  probably  not  heard  of 
before ;  and  if  they  refused  him,  then  he  protested  that  their 
shows  of  liberty  and  peace  were  pure  show,  and  that  they  would 
not  hear  their  king. 

Bradshaw  said,  all  this  is  only  a  further  declining  the  juris- 
diction of  the  Court. 

Charles  interrupting  him,  said,  I  don't  decline  it.  I  only 
cannot  acknowledge  it. 

Bradshaw  continued,  that  this  could  not  be  allowed.  It 
was  only  urged  for  delay.  It  might  have  been  brought  forward 
before. 

Downes,  one  of  the  members  of  the  Court,  was,  however, 
urgent  that  they  should  hear  what  the  king  had  to  say. 

To  prevent  it  appearing  that  the  Court  was  not  unanimous, 
they  retired  into  the  Court  of  Wards,  where  it  appears  the 
majority  decided  against  Charles's  proposal. 

On  their  return  into  Court,  Bradshaw  said  the  Court  had 
decided  that  they  had  been  too  much  delayed  already,  and 
could  not  allow  more  delay ;  that  by  the  great  charter  of 
England  they  were  not  to  delay  or  deny  justice.  *  Nulli  nega- 
bimus  nulli  vendemus  nulli  differemus  justitiam '  and  therefore 
they  had  resolved  to  proceed  to  punishment  and  judgment. 

Charles  protested  against  this  hasty  judgment,  and  again 
renewed  his  proposal.  He  was  told  by  Bradshaw  the  Court  had 
decided  against  it,  and  asked  if  he  had  anything  else  to  add. 

Charles  still  urged  his  proposal,  but  was  told  it  could  not 
be  admitted,  and  that  if  he  had  nothing  more  to  say,  the  Court 
would  proceed  to  sentence. 


Charles  I. 
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Charles  ivplird,  he  had  nothing  more  to  say,  but  il 
that  \vli.-it  IM-  had  said  might  be  entered. 

<Uhaw  then  said  :  "The  Court  has  something  to  say  to 
you  which,  although  I  know  it  will  be  very  unacceptable,  yet 
- 1  islanding  they  are  willing  and  resolved  to  discharge  their 
duty."  He  then  went  on  to  give  an  account  of  Charles's  acts 
both  at  home  and  abroad,  and  urged  that  they  proved  the  king 
to  be  a  Tyrant,  Traitor,  Murderer,  and  public  enemy  to  the 
Commonwealth  of  England. 

Charles  asked  to  be  allowed  to  say  one  word  concerning 
those  great  imputations  Bradshaw  laid  to  his  charge. 

This  Bradshaw  refused,  telling  him  his  time  was  past,  add- 
ing "  that  he  would  not  willingly,  at  this  time  especially,  inter- 
rupt Charles  in  anything  he  had  to  say  that  it  was  proper  for 
the  Court  to  admit  of ;  but,  Sir,  you  have  not  owned  us  as 
a  Court,  and  you  look  upon  us  as  a  sort  of  people  met  together, 
and  we  know  what  language  we  receive  from  your  party."  He 
went  on  to  say  that  had  Charles  only  acknowledged  the  Court 
hr  might  have  said  what  he  liked ;  and  concluded  by  adding, 
'It  is  our  part  and  duty  to  do  that  which  the  law  pre- 
scribes. We  are  not  here  jus  dare  but  jus  dicere.  We  can- 
not be  unmindful  of  what  the  Scripture  tells  us,  '  For  to  acquit 
the  guilty  is  of  equal  abomination  as  to  condemn  the  innocent.' 
We  may  not  acquit  the  guilty.  What  sentence  the  law  affirms 
to  a  traitor,  tyrant,  a  murderer,  and  a  public  enemy  to  the 
country,  that  sentence  you  are  now  to  hear  read  unto  you,  and 
that  is  the  sentence  ot  the  Court." 

Silence  was  then  ordered,  and  the  Clerk  read  the  sentence 
as  follows. 

"  Whereas  the  Commons  of  England  assembled  in  Parlia- 
ment have  by  their  late  Act  entitled  'an  Act  of  the  Commons 
of  England  assembled  in  Parliament  for  erecting  of  an  High 
Court  of  Justice  for  the  trying  and  judging  of  Charles  Stuart 
kinur  of  England,'  authorized  and  constituted  us  an  High  Court 
of  Justice  for  the  trying  and  judging  of  the  said  Charles  Stuart 
for  the  crimes  and  treasons  in  the  said  Act  mentioned.  By 
virtue  whereof  the  said  Charles  Stuart  hath  been  three  several 
times  convented  before  this  High  Court  where  the  first  day  being 
Saturday  the  20th  of  Jan^.  inst.  in  pursuance  of  the  said 
Act  a  charge  of  high  treason  and  other  crimes  was  in  the 
behalf  of  the  people  of  England  exhibited  against  him  and 
read  openly  unto  him  wherein  he  was  charged.  That  he  the 
said  Charles  Stuart  being  admitted  king  of  England  and  therein 
I  with  a  limited  power  to  govern  by  and  according  to  the 
law  of  the  land  and  not  otherwise  and  by  his  trust,  oath,  and 
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office  being  obliged  to  use  the  power  committed  to  him  for  the 
good  and  benefit  of  the  people  and  for  the  preservation  of  their 
rights  and  liberties  yet  nevertheless  out  of  a  wicked  design  to 
erect  and  uphold  in  himself  an  unlimited  and  tyrannical  power 
to  rule  according  to  his  will  and  to  overthrow  the  rights  and 
liberties  of  the  people  and  to  take  away  and  make  void  the 
foundations  thereof  and   a  full  redress  and   remedy   of  mis- 
government  which  by  the  fundamental  constitutions  of  this 
kingdom  were  reserved  on  the  people's  behalf  in  the  right  and 
power    of   frequent   and   successive    parliaments   or   national 
meetings  in  council,  he  the  said  Charles  Stuart  for  accomplish- 
ment of  such  his  designs  and  for  the  protecting  of  himself  and 
his  adherents  in  his  and  their  wicked  practices  to  the  same  end 
hath  traitorously  and  maliciously  levied  war  against  the  present 
Parliament  and  people  therein  represented  as  with  the  cir- 
cumstances  of  time   and   place   as   in   the  said  charge  more 
particularly  set  forth  and  that  he  hath  thereby  caused  and 
procured  many  thousands  of  the  free  people  of  this  nation  to  be 
slain  and  by  divisions  parties  and  insurrections  within  this  land 
by  invasions  from  foreign  parts  endeavoured  and  procured  by 
him  and  by  many  other  evil  ways  and  means  he  the  said  Charles 
Stuart  hath   not  only  maintained   and  carried   on  the   said 
war  both  by  sea  and  land  but  also  hath  renewed  or  caused  to 
be  renewed  the  said   war   against   the  Parliament  and  good 
people  of   this   nation  in  this  present  year   1648  in   several 
counties  and  places   in  this  kingdom  in  the  charge  specified 
and  that  he  hath  for  that  purpose  given  his  commission  to  his 
son  the  Prince  and  others  whereby  besides  multitudes  of  other 
persons  many  such  as  were  by  the  Parliament  entrusted  and 
employed  for  the  safety  of  this  nation  being  by  him  or  his  agents 
corrupted  to  the  betraying  of  their  trust  and  revolting  from  Par- 
liament having  had  entertainment  and  commission  for  th^  con- 
tinuing and  renewing  of  the  war  and  hostility  against  the  said 
Parliament  and  people.     And  that  by  the  said  cruel  and  un- 
natural war  so  levied  continued  and  renewed  much  innocent 
blood  of  the  free  people  of  this  nation  hath  been  spilt  many 
families  undone  the  public  treasure  wasted  trade  obstructed 
and  miserably  decayed  vast  expense  and  damage  to  the  nation 
incurred  and  many  parts  of  the  land  spoiled  some  of  them 
even  to  desolation.    And  that  he  still  continues  his  commission 
to  his  said  son  and  other  rebels  and  revolters  both  English  and 
foreigners  and  to  the  Earl  of  Ormond  and  to  the  Irish  rebels 
and  revolters  associated  with  him  from  whom  other  invasions 
upon  this  land  are  threatened  by  his  procurement  and  on  his 
behalf.     And  that  all  the  said  wicked  designs  wars  and  evil 
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vs  of  him  the  sai<l  Charles  Stuart  were  still  carried  on 
tor  the  advancement  and  upholding  of  the  personal  interest  of 
will  power  and  pretented  prerogative  to  himself  and  his  family 
against  tin-  public  interest,  common  right,  liberty,  justice,  and 
peace,  of  the  people  of  this  nation.  And  that  he  thereby  hath 
been  and  is  the  occasioner,  author,  and  contriver,  of  the  said 
unnatural,  cruel,  and  bloody  wars  and  therein  guilty  of  all  the 

MS,  murders,  rapines,  burnings,  spoils,  desolations,  damage 
and  mischief  to  this  nation  acted  and  committed  in  the  said 
wars  or  occasioned  thereby  Whereupon  the  proceedings  and 
judgment  of  this  Court  were  prayed  against  him  as  a  tyrant, 
traitor,  murderer,  and  public  enemy  to  the  Commonwealth  as 
by  the  said  charge  more  fully  appeareth.  To  which  charge 
being  read  unto  him  as  aforesaid  he  the  said  Charles  Stuart 

required  to  give  his  answer  but  he  refused  so  to  do. 
And  upon  Monday  the  22nd  day  of  Jan^.  inst.  being  again 
brought  l>rtore  this  Court  and  there  required  to  answer 
directly  to  the  said  charge  he  still  refused  so  to  do.  Where- 
upon his  default,  and  contumacy  was  entered.  And  the  next 
day  being  the  third  time  brought  before  the  Court  judgment  was 
then  prayed  against  him  on  the  behalf  of  the  people  of  England 
for  his  contumacy  and  for  the  matters  contained  against  him 
jn  the  said  charge  as  taking  the  same  for  confest  in  regard  of 
his  refusing  to  answer  thereto:  yet  notwithstanding  this  Court, 
(not  willing  to  take  advantage  of  his  contempt)  did  once  more 
require  him  to  answer  to  the  said  charge  but  he  again  refused 
so  to  do.  Upon  which  his  several  defaults  this  Court  might 
have  justly  proceeded  to  judgment  against  him  both  for  his 
contumacy  and  the  matters  of  the  charge  taking  the  same  for 

-t  as  aforesaid.  Yet  nevertheless  this  Court  for  their 
own  clearer  information  and  further  satisfaction  thought  fit  to 
examine  witnesses  upon  oath  and  take  notice  of  other  evidences 
touching  the  matter  contained  in  the  said  charge  which  accord- 
ingly they  have  done.  Now  therefore  upon  serious  and  mature 
deliberation  of  the  premises  and  consideration  had  of  the  noto- 
riety of  the  matters  of  fact  charged  upon  him  as  aforesaid  this 
Court  is  in  judgment  and  conscience  satisfied  that  he  the  said 
Charle>  Stuart  is  guilty  of  levying  war  against  the  said  Parliament 
and  people  and  maintaining  and  continuing  the  same  for  which 
in  the  said  charge  he  stands  accused  and  by  the  general  course 
of  his  Government  counsels  and  practices  before  and  since  this 
Parliament  began  (which  have  been  and  are  notorious  and 
public  and  the  effects  whereof  remain  abundantly  upon  record) 
this  Court  i-  fully  sati>tit-d  in  their  judgments  and  consciences 
that  he  hatli  been  and  is  guilty  of  the  wicked  designs  and 
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I  endeavours  in  the  said  charge  set  forth  and  that  the  said  war 

|  hath  been  levied  maintained  and  continued  by  him  as  aforesaid 

in  prosecution  and  for    accomplishment    of  the    said  designs. 

And  that  he  hath  been   and   is  the  occasioner,  author,  and 

I  continuer  of  the  said  unnatural,  cruel,  and  bloody  wars,  and 

I  therein   guilty  of  high  treason  and  of  the  murders,  rapines, 

burnings,  spoils,  desolations,   damages,  and  mischiefs  to  this 

nation,  acted  and  committed  in  the  said  war  and  occasioned 

thereby.     For  all  which  treasons  and  crimes  this  Court  doth 

adjudge,  That  he  the  said  Charles  Stuart  as  a  Tyrant,  Traitor, 

Murderer,    and   public   enemy,    to   the   good    people    of   this 

nation  shall  be  put  to  death  by  severing  his  head  from  his 

body." 

When  fhe  Clerk  had  finished  reading  the  sentence, 

Bradshaw  said  :  "The  sentence  now  read  and  published  is 
the  act,  sentence,  judgment,  and  resolution  of  the  whole  Court." 

To  this  all  the  members  expressed  their  assent  by  stand- 
ing up. 

Charles  addressing  the  Court,  said:  "Will  you  hear  me  a 
word,  sir?" 

Bradshaw  replied:  "No,  sire.  Sire,  you  are  not  to  be  heard 
after  sentence.  Guard  withdraw  your  prisoner." 

Charles  said:  "I  may  speak  after  sentence  by  your  favour, 
sir.  I  may  speak  after  my  sentence  ever.  By  your  favour,  hold ! 
The  sentence,  sir —  I  say,  sir —  I  do —  I  am  not  suffered  to 
speak;  expect  what  justice  other  people  will  have." 

With  these  words — words  almost  prophetic  when  we  con- 
sider the  subsequent  proceedings  of  the  High  Courts  of  Justice 
— Charles's  trial  closed.  The  Commissioners  knew  full  well  the 
illegality  of  their  proceedings,  and  that  the  King  was  right 
when  he  declined  to  acknowledge  their  authority.  Parliament 
may  have — we  living  under  the  Revolution  Settlement  cannot 
deny  that  it  has — the  right  to  bring  a  king  to  account  for 
misgovernment,  and  it  may  even  in  extreme  cases  have  the 
right  to  put  a  king  to  death,  but  to  legally  exercise  that  right 
the  act  must  be  the  act  of  the  nation  acting  through  the  estates 
of  the  realm,  not  as  here  the  act  of  a  minority  of  one  estate — 
the  House  of  Commons,  acting  under  the  direct  influence  of 
the  army. 

The  legality  of  Charles'  execution  is  a  question  wholly 
separate  from  the  question  as  to  whether  he  was  worthy  of 
death,  or  if  his  subjects  had  a  right  to  put  him  to  death.  On 
the  two  last  questions  opinions  will  differ  as  long  as  England 
exists,  but  to  the  first,  any  one  who  has  the  most  elementary 
acquaintance  with  legal  principles  can  only  give  but  one  answer, 
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that  it  was  Crossly  illegal.  It  is  unfortunate  that  this  question 
•  Mom  regarded  in  its  true  light,  political  )».-ju(licos  and 
passions  have  formed  so  large  an  element  in  its  dis< 
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that  the  real  point  is  usually  overlooked.  For  a  long  time  it  i  %Z£jfan 
was  impossible  calmly  and  dispassionately  to  consider  it.  Until  I  tfthmeeting 
twenty  years  ago  the  Anglican  church  on  each  succeeding  30th  ( 
of  J  anuary  treated  the  death  of  Charles  as  the  martyrdom  of  a 
saint,  and  prescribed  a  form  of  religious  service  for  that  day, 
about  which  any  one  acquainted  with  the  history  of  Charles  I. 
can  hardly  speak  with  patience;  against  this  treatment  there 
was  of  course  a  reaction,  and  those  who  objected  to  the  service 
thought  it  therefore  necessary  to  carry  their  objections  further 
and  to  vindicate  the  men  who  "rebelled  against  their  King  and 
sat  in  judgment  on  him."  And  so  by  one  party  Charles  was 
held  up  as  the  champion  of  Church  and  toryism,  while  his  Judges 
.were  held  up  by  the  other  party  as  the  champions  of  Dissent 
and  whiggery.  It  is  to  be  hoped  that  for  the  future  neither 
Charles  nor  his  Judges  will  be  judged  from  any  such  stand- 
points now  the  reasons  for  so  judging  them  have  passed  away. 
All  of  us  can  now  admire  the  splendid  conduct  of  Charles  when 
under  the  most  trying  circumstances  in  which  an  English  king 
has  ever  been  placed,  he 

Nothing  common  did  nor  mean 
Upon  that  memorable  scene," 

but  worthily  upheld  the  majesty  and  dignity  of  an  English 

KiiiLj.     All    of  us  can  now   admire  the  splendid  audacity  of 

men  who  shewed  to  the  absolute  monarchs  of  Europe  that 

rthere  was  nothing  they  would  shrink  from  doing  in  punishing 

even  a  limited  monarch  whom  they  considered  to  be  a  Traitor, 

Tyrant,  Murderer,  and  Public  Enemy. 

The  Court,  on  Charles'  removal,  at  once  adjourned  to  the 
Painted  Chamber.     Sixty-four  commissioners  were  present : 


John  Bradshaw,  Serjeant  at  Law,  Lord  President. 


Meeting  in 
the  Painted 


John  Lisle. 
Win.  Say. 
Oliver  Cromwell. 
Henry  Marten. 
John  Berkstead. 
Matrhe\\-  Tomi. 
Henry  Ireton. 
Sir  Hardress  Waller. 
Tho.  Waite. 

S.  T.     I. 


Tho.  Harrison. 
Kdsv.  Whallev. 
Tho.  Pride. 
Isaac  Ewers. 
T.  Id.  Grey  of  Grooby. 
Sir  John  Danvers. 
Sir  J.  Maleverer,  bt. 
Sir  John  Bourchier,  kt. 
Wm.  Heveningham. 
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Committee 
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execution. 


Isaac  Pennington,  alder- 
man of  London. 

John  Downes. 

Owen  Roe. 

Robert  Lil  bourne. 

Adrian  Scroope. 

Richard  Deane. 

John  Okey. 

Simon  Meyne. 

John  Huson. 

Win.  Goffe. 

Cornelius  Holland. 

John  Carew. 

John  Jones. 

Gilbert  Millington. 

John  Blackistone. 

Sir  W.  Constable,  bt. 

John  Hutchinson. 

Sir  Mich.  Livesey,  bt. 

John  Dixwell. 

James  Temple. 

Tho.  Andrews,  alder- 
man of  London. 

Anthony  Stapeley. 


Tho.  Hammond 
Peter  Temple. 
Edm.  Ludlow. 
Robert  Tichbourne. 
Nicholas  Love. 
John  Moore. 
John  Alured. 
Henry  Smith. 
Humphrey  Edwards. 
Gregory  Clement. 
Tho.  Wogan. 
Sir  Greg.  Norton,  bt. 
John  Venn. 
Tho.  Scot. 
Edm.  Harvey. 
Miles  Corbet. 
Francis  Allen. 
Peregrine  Pelhain. 
Tho.  Challoner. 
Wm.  Cawley. 
Tho.  Horton. 
Augustine  Garland. 
Daniel  Blagrave. 


2PM  Jan- 


oj  the  Court. 


t:  Sir  Hardress  Waller,  Col.  Harrison,  Commissary-Genera] 
:  Ireton,  Col.  Deane,  and  Col.  Okey  are  appointed  to  consider 
of  the  time  and  place  for  the  execution  of  the  sentence  againsl 
;  the  King.     And  then  the  Court  adjourned  itself  to  Monday 
morning  at  eight  of  the  clock  to  this  place." 

Charles  was  sentenced  on  the  Saturday ;   that  night  he  waE 
taken  to  Whitehall,  and  011  the  next  day  to  St  James'  palace. 
I  He  sent  to  the  Committee  to  ask  that  as  he  was  under  sentence : 
j  of  death  he  might  be  allowed  to  see  his  children,  and  that  the 
|  Bishop  of  London,  Dr  Juxon,  might  attend  him  in  his  devo- 
tions ;  after  some  demur  both  requests  were  granted. 

On  the  29th  January  the  Court  met  in  the  Painted  Chamber 
Forty-eight  commissioners  were  present: 

John  Bradshaw,  Serjeant  at  Law,  Lord  President. 


Oliver  Cromwell. 
Henry  Ireton. 
Sir  Hard.  Waller,  kt. 
Thomas  Pride. 


Isaac  Ewers. 
Richard  Ingoldsby. 
Th.  L.  Grey  of  Grooby. 
Sir  J.  Bourchier,  kt. 


Charles   T. 


ll'-nry  Marten. 

Sir  W.  Constable,  bt. 
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William  Purefoy. 

Edmond  Ludlow. 
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•lohn  Berkstead. 

•John  Hutchinrxm. 

f'harletl. 

.lohn  Blackistone. 

Sir  Mich.  Livesey,  bt. 

Z.'tli  Jan- 
uary. 

<  Kven  Roe. 

James  Temple. 

Uth  mutiny 

rian  Scroope. 

John  Dixwell. 

oJtheCwn. 

Kit-hard  Deane. 

Peter  Temple. 

John  Okey. 

Roger  Tich  bourne. 

.John  Hu.-^on. 

Humphry  Edwards. 

William  Goffe. 

John  Venn. 

John  Jones. 

Thomas  Scot. 

Francis  Allen. 

William  Cawley. 

Peregrine  Pelham. 

Thomas  Huson. 

John  Analby. 

John  Lisle. 

William  Say. 

Nicholas  Lowe. 

Henry  Smith. 

Vincent  Potter. 

Valentine  Wauton. 

Augustine  Garland. 

Thomas  Harrison. 

Simon  Meyne. 

Kdwanl  Whalley. 

Daniel  Blagrave. 

Gilbert  Millington. 

"The  Committee  appointed  to  consider  the  time  and  place  of 
executing  of  the  judgment  against  the  King  reported  that  they 
had  resolved  that  the  open  street  before  Whitehall  was  a  fit 
place,  and  that  the  said  Committee  conceive  it  fit  that  the  King 
be  executed  there  the  morrow,  the  King  having  already  notice 
thereof."  The  Court  approved  thereof  and  ordered  a  warrant 
to  !•«•  drawn  for  that  purpose.  This  was  done  and  the  warrant 
being  agreed  to,  was  engrossed,  signed  and  sealed.  It  is  as 
follows : 

*'  At  the  High  Court  of  Justice  for  the  trying  and  judging 
of  (  ii;u  1.  s  Stuart,  King  of  England,  Jan.  29,  1649. 

"  Whereas  Charles  Stuart  King  of  England  is  and  standeth 
convicted,  attainted,  and  condemned  of  high  treason,  and  other 
hiLrli  crimes,  and  sentence  upon  Saturday  last  was  pronounced 
>t  him  by  this  Court  to  be  put  to  death  by  the  severing  of 
his  head  from  his  body,  of  which  sentence  execution  yet  re- 
in -mirth  to  l.e  done.  These  are  therefore  to  will  and  require 
you  to  see  the  said  sentence  executed  in  the  open  street  before 
Whitehall  upon  the  morrow  being  the  thirtieth  day  of  this 
instant  month  of  January  between  the  hours  of  ten  in  the 
morning  and  live  in  the  afternoon  of  the  same  day  with  full 
etlrrt  and  for  so  doing  this  shall  be  your  sulfieient  warrant. 
And  these  are  to  require  all  officers,  soldiers,  and  others  the 

37—2 
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1649.       \  good  people  of  this  nation  of  England  to  be  assisting  unto 
you  in  this  service. 

"Given  under  our  hands  and  seals1. 

"  To  Col.  *  Francis  Hacker,  Col.  Hunks  and 
Lieut.  Col.  Phray,  and  to  every  of  them." 


John  Bradshaw. 

Tho.  Grey. 

Oliver  Cromwell. 

Edw.  Whalley. 

Michael  Livesey. 

John  Okey. 

William  Goffe. 

Thomas  Pride. 

Peter  Temple. 
*Thomas  Harrison. 

John  Huson. 

Henry  Smith. 

Peregrine  Pelham. 

Simon  Meyne. 

Thomas  Horton. 
*John  Jones. 

John  Moore. 

Hardress  Waller. 

Gilbert  Millinyton. 

George  Fleetwood. 

John  Alured. 

Robert  Lilbourne. 

William  Say. 

Anthony  Stapelay. 

Richard  Deane. 

Robert  Tichbourne. 

Humphry  Edwards. 

Daniel  Blagrave. 

Owen  Rowe. 

William  Purefoy. 


John  Danvers. 
John  Bourchier. 
Henry  Ireton. 
Thomas  Maleverer. 
John  Blackistone. 
John  Hutchinson. 
Adrian  Scroope. 
James  Temple. 
Augustine  Garland. 
Edmond  Ludlow. 
Henry  Marten. 
Vincent  Potter. 
William  Constable. 
Richard  Ingoldsby. 
William  Cawley. 
John  Berkstead. 
Isaac  Ewers. 
John  Dixwell. 
Valentine  Wauton. 
Gregory  Norton. 
Thomas  Challoner. 
Thomas  Wogan. 
John  Yen. 

*  Gregory  Clements. 
John  Downes. 
Thomas  Waite. 

*  Thomas  Scot. 
*Jokn  Carew. 

Miles  Corbet. 


The  Court  also  ordered 

"  That  the  officers  of  the  Ordinance  within  the  Tower  of 
London  or  any  other  officer  or  officers  of  the  store  within  the 
said  Tower  in  whose  hands  or  custody  the  bright  execution  Ax 

1  Those  whose  names  are  printed  in  Italics  were  afterwards  tried  for 
Charles'  death,  those  with  an  asterisk  executed.  See  Appendix  as  to  the 
petitions  and  excuses  various  of  the  rebels  made  for  their  conduct. 
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no  executing   malefactors  is,   do  forthwith   deliver   unto 

i  i-d  Dendy  Esq.  Serjeant  at  Arms  attending  this  Court,  or 

his  dfputy  or  deputies  the  said  Ax.     And  for  their  or  either  of 

tlifir  >•>  doini;  this  shall  be  their  warrant. 

"To  Col.  John  White,  or  any  other 
within  the  Tower  of  London, 
it  concerneth." 


On  Tuesday,  the  30th  January,  the  Commissioners  held 
tlifir  last  meeting  in  the  Painted  Chamber. 

They  ordered  "That  Mr  Marshall,  Mr  Nye,  Mr  Caryl,  Mr 
tv  and  Mr  Dell  be  desired  to  attend  the  King  to  ad- 
minister unto  him  those  spiritual  helps  as  should  be  suitable  to 
his  present  condition,  and  Lieutenant  Col.  Goffe  is  desired 
forthwith  to  repair  unto  them  for  that  purpose."  Goffe  did  so, 
but  after  informed  the  Court  that  the  King  being  acquainted 
therewith  refused  to  confer  with  them,  expressing  that  he  would 
not  be  troubled  with  them. 

Ordered  "  That  the  scaffold  upon  which  the  King  is  to  be 
ited  be  covered  with  black." 

At  noon  on  the  same  day  Charles  was  taken  from  St 
Janifs'  to  Whitehall,  there  through  a  hole  in  the  wall  of  the 
Banqueting  House  he  walked  on  to  the  scaffold,  and  then 
very  quietly,  very  nobly,  he  "  went  from  a  corruptible  to  an  in- 
corruptible crown,  where  no  disturbance  can  be,  no  disturbance 
in  the  world." 
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CHAPTER  XIII. 

THE   COMMONWEALTH. 

(1649—1653.) 

Act  prohibiting  proclaiming  the  King— Abolition  of  King  and  House  of 
Lords — Act  constituting  the  Commonwealth — Sale  of  crown  estates — 
New  law  of  treason — New  oath  of  allegiance — High  court  of  justice 
— Delinquents'  estates — Act  of  pardon  and  indemnity — Bill  for  deter- 
mining the  sitting  of  the  parliament — Trials  :  Duke  of  Hamilton — 
Colchester  prisoners  —  Morris — John  Lilburne — Andrews — Love — 
Gibbons — Earl  of  Derby. 

ON  the  30th  January  both  Houses  of  Parliament  met.  The 
Commons  passed  an  Act  prohibiting  the  proclaiming  of  any 
person  to  be  King  of  England  or  Ireland  or  the  dominions 
thereof.  The  Act  is  as  follows  : 

Cap.  4.     "Proclaiming  of  any  person  to  be  King  inhibited. 

"  Whereas  Charls  Stuart  King  of  England  being  for  the 
notorious  treasons,  tyrannies,  and  murthers  committed  by  him  in 
the  late  unnatural,  and  cruel  war  condemned  to  death;  where- 
upon after  execution  of  the  same,  several  pretences  may  be 
made,  and  title  set  on  foot  unto  the  kingly  office,  to  the  ap- 
parent hazzard  of  the  publick  peace.  For  prevention  thereof 
be  it  enacted  and  ordained  by  this  present  parliament  and  by 
the  authority  of  the  same,  That  no  person  or  persons  whatso- 
ever do  presume  to  proclaim  declare  publish  or  in  any  way  pro- 
mote Charls  Stuart  son  of  the  said  Charls,  commonly  called 
The  Prince  of  Wales,  or  any  other  person  to  be  King  or  Chief 
Magistrate  of  England  and  of  Ireland  or  of  any  the  dominions 
belonging  to  them  or  either  of  them  by  colour  of  inheritance,  suc- 
cession, election,  or  any  other  claim  whatsoever,  without  the  free 
consent  of  the  people  in  Parliament  first  had,  and  signified  by 
a  particular  act  or  ordinance  for  that  purpose  any  statute 
law  usuage  or  custom  to  the  contrary  hereof  in  any  wise  not- 
withstanding. 

"  And  be  it  further  enacted  and  ordained,  and  it  is  hereby 
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d  ami  ordained,  (hat  whosoever  shall  contrary  to  tK 

ire,  publish,  or  any  way  promote  the  said  Oharls 
Stuart  tli.'  KVD  «>r  .-my  other  person  to  be  King  or  Chief  Ma- 
Jam  I  or  of  Ireland  or  of  any  the  dominions  be- 
•:u'  to  them  or  to  either  of  them  without  the  said  consent 
in    Parliament  signified  as  aforesaid,  shall  be  deemed  and  ad- 
jud_r«'d  a  traitor  to  the  Commonwealth,  and  shall  suffer  pains  of 
death,  and  such  other  punishments  as  belong  to  the  crime  of 
\\\\i\\  treason;  and  all  officers,  as  well  civil  as  military  and  all 
other  well  affected  persons,  are  hereby  authorised  and  required 
tort  li  with  to  apprehend  such  offenders,  and  to  bring  them  in  safe 
ly  to  the  next  justice  of  the  peace,  that  they  may  be  pro- 
d  against  accordingly1."  Passed  30th  Jan. 

On  the  1st  February  the  Lords  appointed  a  Committee  "to 
join  with  the  House  of  Commons  to  consider  a  settlement  of 
the  Government"     The  Commons  resolved  that  James  Earl  of 
(Duke  of  Hamilton),  the  Earl  of  Holland,  Lord 
Arthur  Lord  Capell,  and  Sir  J.  Owen  be  tried  in  a 
new  II  i^h  Court  to  be  erected  for  the  trial  of  delinquents2.    The 
lay  the  Lords  were  informed  that  their  messengers  sent 
to  the  (  ominous  had  not  been  admitted.     On  the  6th  the  House 
of  Lords  met  and  adjourned  till  tomorrow.     The  morrow  was 
the  1'iJth  April,  1660,  for  in  the  Commons  a  question  was  pro- 
••  whether  this  House  shall  take  advice  of  the  House  of 
Lords  in  the  exercise  of  the  legislative  power  in  -pursuance  of  the 
votes  of  the  4th  January  last,"  and  carried  in  the  negative  by 
•J9,  and  it  was  then  resolved  "That  the  House  of  Peers 
in  Parliament  is  useless,  dangerous,  and  ought  to  be  abolished," 
and  an  Act  was  ordered  to  be  brought  in  for  that  purpose. 
Th«-  next  day  the  Commons  resolved  "That  it  hath  been  found 
"Hence,  and  this  House  doth  declare  that  the  office  of  a 
KiiiL,'  in  this  nation,  and  to  have  the  power  thereof  in  any 
person,  is  unnecessary,  burdensome,  and  dangerous  to 
the  liberty,  safety,   and  public  interest  of  the  People  of  this 
nation,  and  therefore  ought  to  be  abolished,  and  that  an  Act  to 
this  etl'eet  be  brought  in." 

An  Act,  chap.  6,  was  passed  prohibiting  the  proceedings 
of  the  High  Court  of  Justice  for  the  trial  of  the  Earl  of 
Cambridge  and  others  being  printed  without  leave,  on  pain 
of  tin«4  and  imprisonment.  Chap.  7  took  away  the  oaths  of 
alleu'ianee,  ol>edi.-nee,  and  supremacy.  Chap.  10  provided  for 
the  better  settling  the  proceedings  of  Courts  of  Justice. 
Chap.  11  ordered  that  all  Justices  of  the  Peace,  Justices  of  Oyer 

1  Scobell,  Acts  and  Ordinances  for  1648,  p.  3. 
1  See  these  cases,  post,  p.  5<fJ. 
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and  Terminer,  and  Sheriffs  at  the  King's  death,  should  so  con- 
tinue until  new  Commissions  under  the  Great  Seal  be  made 
and  duly  published  according  to  the  present  Government.  On 
February  15  the  Commons  ordered  that  the  arms  of  the  late 
King  be  everywhere  taken  down  and  those  of  England  be  set 
up.  A  new  writ  was  issued  for  the  election  of  a  member  for 
Berkshire.  It  began,  "  Custodes  libertatis  Angliae  auctoritate 
Parliamenti  Vicecomiti  salutem." 

On  the  14th  March  a  report  was  made  of  persons  presented 
to  be  banished  and  confiscate,  namely,  Charles  Stuart,  eldest 
son,  and  James  Stuart,  second  son  of  the  late  King,  and  twelve 
others. 

On  the  17th  March  the  Act  abolishing  the  kingly  office 
was  passed.  It  is  as  follows  : 

"Whereas  Charls  Stuart  late  King  of  England  and  Ire- 
land and  the  territories  and  dominions  thereunto  belonging, 
hath  by  authority  derived  from  Parliament  been,  and  is  hereby 
declared  to  be  justly  condemned,  adjudged  to  die,  and  put  to 
death,  for  many  treasons,  murthers  and  other  hainous  offences 
committed  by  him,  by  which  judgement  he  stood,  and  is  hereby 
declared  to  be  attainted  of  High  Treason,  whereby  his  issue  and 
posterity,  and  all  other  pretending  title  under  him  are  become 
uncapable  of  the  said  Crowns  or  of  being  King  or  Queen  of  the 
said  kingdom  or  dominions  or  either  or  any  of  them.  Be  it 
therefore  enacted  and  ordained  and  it  is  enacted  ordained  and 
declared  by  this  present  Parliament,  and  by  authority  thereof 
That  all  the  people  of  England  and  Ireland  and  the  dominions 
and  territories  thereunto  belonging,  of  what  degree  or  condition 
soever  are  discharged  of  all  fealty  homage  and  allegiance  which 
is  or  shall  be  pretended  to  be  due  unto  any  of  the  issue  or 
posterity  of  the  said  late  King  or  any  claiming  under  him  and 
that  Charls  Stuart  eldest  son,  and  James  called  Duke  o2  York 
second  son,  and  all  other  the  issue  and  posterity  of  him  the  said 
late  King  and  all  and  every  person  or  persons  pretending  title 
from,  by  or  under  him,  are  and  be  disabled  to  hold  or  enjoy 
the  said  Crown  of  England  and  Ireland  arid  other  the  dominions 
thereunto  belonging  or  any  of  them ;  or  to  have  the  name,  title, 
style,  or  dignity  of  King  or  Queen  of  England,  or  Ireland,  Prince 
of  Wales,  or  any  of  them  or  to  have  and  enjoy  the  power  and 
dominion  of  the  said  kingdoms  and  dominions  or  any  of  them  or 
the  honors,  manors,  lands,  tenements,  possessions,  and  heredita- 
ments belonging  and  appertaining  to  the  said  Crown  of  England 
and  Ireland  and  other  the  dominions  aforesaid,  or  any  of  them 
or  of  the  Principality  of  Wales,  Duchy  of  Lancaster  or  CornwaL 
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or  any  <>r  cither  of  them,  any  law,  statute.  ,  or  custom 

•i-nry  hereof  in  any  \vi>e  not  .wit  list-Hiding. 

"And  Whereas  it  is  and  hath  been  found  by  experience, 
..:i'..-.-  of  King  in  this  nation  and  Ireland,  and  to  have 
the  power  thereof  in  any  single  person  is  unnecessary,  burden- 
some, and  dangerous  to  the  liberty  safety  and  publique  interest 
of  the  people  and  that  for  the  most  part  use  hath  been  made 
of  the  Regal  power  and  prerogative  to  oppress  and  impoverish 
and  enslave  the  subject  and  that  usually  and  naturally  any  one 
person  in  such  power  makes  it  his  interest  to  incroach  upon  the 
just  freedom  and  liberty  of  the  people,  and  to  promote  the  setting 
up  <>f  their  own  will  and  power  above  the  laws,  that  so  they 
mi^ht  enslave  these  kingdoms  to  their  own  lust.  Be  it  therefore 
>>d  and  ordained  by  this  present  Parliament,  and  by  the 
authority  of  the  same  That  the  office  of  a  King  in  this  nation 
shall  not  henceforth  reside  in,  or  be  exercised  by  any  one  single 
person,  and  that  no  one  person  whatsoever  shall  or  may  have  or 
hold  the  office,  stile,  dignity,  power,  or  authority  of  King  of  the 
said  kingdom  or  dominions  or  any  of  them  or  of  the  Prince  of 
Wales,  any  law  statute  usage  or  custom  to  the  contrary  thereof 
in  any  wise  notwithstanding. 

"  And  it  is  hereby  enacted  that  if  any  person  or  persons 
shall  endeavour  or  attempt  by  force  of  arms  or  otherwise,  or  be 
aiding,  assisting,  comforting,  or  abetting  unto  any  person  or 
persons  that  shall  by  any  ways  or  means  whatsoever,  endeavour 
or  attempt  the  reviving  or  setting  up  again  of  any  pretended 
right  of  the  said  Charls  eldest  son  of  the  said  late  king,  James 
called  Duke  of  York  or  of  any  other  the  issue  or  posterity  of  the 
said  late  King  or  of  any  person  or  persons  claiming  under  him  or 
them  to  the  said  Regal  office,  stile,  dignity,  or  authority  or  to 
be  prince  of  Wales  or  the  promoting  any  one  person  whatsoever, 
to  the  name,  style,  dignity,  power,  prerogative,  or  authority  of 
King  of  England  and  Ireland  and  the  dominions  aforesaid,  or 
any  of  them.  That  then  every  such  offence  shall  be  deemed 
and  adjudged  High  treason,  and  the  offenders  therein  their 
counsellors,  procurers,  aiders,  and  abettors,  being  convicted  of 
the  said  offence  or  any  of  them  shall  be  deemed  and  adjudged 
Trait  ore  against  the  Parliament  and  people  of  England,  and 
shall  suffer  lose  and  forfeit,  and  have  such  like  and  the  same 
pains,  forfeitures,  judgements  and  execution,  as  is  used  in  case 
of  High  treason. 

"And  whereas  by  the  abolition  of  the  kingly  office  pro- 
vided for  in  this  Act,  a  most  happy  way  is  made  for  this  na- 
tion (if  God  see  it  good;  to  return  to  its  just  and  ancient 
right,  of  being  governed  by  its  own  representatives  or  national 
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meetings  in  council  from  time  to  time  chosen  and  entrusted  for 
that  pin-pose  by  the  people.  It  is  therefore  resolved  and  de- 
clared by  the  Commons  assembled  in  Parliament  that  they  will 
put  a  period  to  the  sitting  of  this  present  Parliament,  and  dis- 
solve the  same  so  soon  as  may  possibly  stand  with  the  safety 
of  the  people  that  hath  betrusted  them  and  with  what  is  abso- 
lutely necessary  for  the  preserving  and  upholding  the  Govern- 
ment now  settled  in  the  way  of  a  Commonwealth  and  that  they 
will  carefully  provide  for  the  certain  chusing,  meeting,  and 
sitting  of  the  next  and  future  representatives  with  such  other 
circumstances  of  freedom  in  choice  and  equality  in  distribution 
of  members  to  be  elected  thereunto,  as  shall  most  conduce  to 
the  lasting  freedom  and  good  of  this  Commonwealth. 

"And  it  is  hereby  further  enacted  and  declared  notwith- 
standing anything  contained  in  this  Act,  no  person  or  persons 
of  what  condition  and  quality  soever  within  the  Commonwealth 
of  England  and  Ireland,  Dominion  of  Wales,  the  Islands  of 
Guernsey  and  Jersey  and  town  of  Berwick  upon  Tweed  shall  be 
discharged  from  the  obedience  and  subjection  which  he  and 
they  owe  to  the  Government  of  this  nation  as  it  is  now  declared, 
but  all  and  every  of  them  shall  in  all  things  render  and  per- 
form the  same,  as  of  right  is  due  unto  the  supreme  authority 
hereby  declared  to  reside  in  them  and  the  successive  repre- 
sentatives of  the  people  of  this  nation,  and  in  them  only." 

Passed  17th  March1. 

Having  abolished  the  kingly  office,  the  House  issued  "  A 
declaration  for  the  satisfaction  of  the  kingdom  touching  the  late 
proceedings  of  Parliament." 

On  the  19th  March  the  resolution  of  the  6th  of  February, 
abolishing  the  House  of  Lords,  was  embodied  in  the  following 
Act,  cap.  17. 

The  House  of  Peers  taken  away. 

"The  Commons  of  England  assembled  in  Parliament,  finding 
by  too  long  experience  that  the  House  of  Lords  is  useless,  and 
dangerous  to  the  people  of  England  to  be  continued,  have 
thought  fit  to  ordain  and  enact,  and  be  it  ordained  and  enacted 
by  this  present  Parliament  and  by  the  authority  of  the  same, 
That  from  henceforth  the  House  of  Lords  in  Parliament  shall 
be  and  is  hereby  wholly  abolished  and  taken  away.  And  that  the 
Lords  shall  not  from  henceforth  meet  and  sit  in  the  said  house 
called  the  Lords  House  or  in  any  other  house  or  place  whatsoever, 
as  a  House  of  Lords.  !Nor  shall  sit,  vote,  advise,  adjudge,  orde- 

1  Scobell,  Acts  and  Ordinances  for  1618,  p.  7. 
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tie  of  .my  matter  or  thing  whatsoever  as  a  House  of  Lords 
in  Parliament.  Xevrrtheless  it  is  hen-hy  drelan-d  that  neither 
such  Lords  as  have  demeaned  themselves  with  honor,  courage, 
and  fidelity  to  the  Commonwealth  nor  their  posterities  who  shall 
aue  ><>,  shall  l>e  excluded  from  the  public  councils  of  the 
nation  hut  shall  be  admitted  thereunto  and  have  their  free 
vote  in  Parliament  if  they  shall  be  thereunto  elected  as  other 
persons  of  interest  elected  and  qualified  thereunto  ought  to 
have. 

"And  be  it  further  ordained  and  enacted  by  the  authority 
ftforesaid  that  no  peer  of  the  land,  not  being  elected,  qualified, 
and  sitting  in  Parliament  as  aforesaid,  shall  claim,  have,  or 
make  use  of  any  privilege  of  Parliament  either  in  relation  to 
his  person,  quality,  or  estate,  any  law,  usuage,  or  custom  to 
the  contrary  notwithstanding."  Passed  19th  March1. 

The  Lord  Mayor  refused  to  proclaim  the  Act  abolishing  the 
kingly  office.  He  was  sent  for  to  the  Bar  of  the  House,  and 
stated  "that  his  conscience  being  charged  as  it  was  with  several 
o-iths  at  and  before  entering  upon  his  mayoralty,  he  could  not 
dispense  with  it  in  proclaiming  that  Act,  and  therefore  he  had 
not  done  it."  The  House  resolved  that  he  be  discharged  from 
his  office,  a  new  Lord  Mayor  elected ;  he  be  fined  £'2000,  and 
committed  to  the  Tower. 

An  Act,  cap.  27,  declaring  and  constituting  the  People 
of  England  to  be  a  Commonwealth  and  free  state  was  next 
passed.  It  is  as  follows  : 

England  a  Commonwealth  and  Free  State. 

''Be  it  declared  and  enacted  by  this  present  Parliament 
and  by  the  authority  of  the  same,  that  the  people  of  England, 
and  of  all  the  dominions  and  territories  thereunto  belonging, 
are  and  shall  be,  and  are  hereby  constituted,  made,  established, 
and  confirmed  to  be  a  Commonwealth,  and  free  state :  and  shall 
from  henceforth  be  governed  as  a  Commonwealth  and  free  state, 
by  the  supreme  authority  of  the  nation,  the  representatives  of 
the  people  in  Parliament  and  by  such  as  they  shall  appoint  and 
constitute  as  officers  and  ministers  under  them  for  the  good 
of  the  people,  and  that  without  any  King  or  House  of  Lords8." 

Passed  19th  A I  ay. 

On  the  8th  June  it  was  proposed  in  Parliament  "That  none 
of  the  members  who  have  not  sat  in  this  House  since  the  election 
of  the  7th  January,  1648  shall  hereafter  be  admitted  to  sit 
in  this  House  who  shall  not  first  acknowledge  and  assert  the 
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just  authority  of  this  House  in  making  the  Act  for  erecting  a 
High  Court  of  Justice  for  trying  and  judging  the  late  King ;" 
but  on  a  division  the  proposal  was  negatived  by  27  to  22. 

Chap.  41  provided  for  the  sale  of  the  goods  and  personal 
estate  of  the  late  King,  Queen,  and  Prince,  and  with  the 
money  pay  the  King's  debts,  and  provide  £30000  for  the 
navy.  Chap.  42  provided  for  the  sale  of  Crown  lands,  except 
Whitehall,  St  James',  Somerset  House,  Hampton  Court,  Green- 
wich, the  Tower,  Windsor  Castle,  and  some  other  places.  Chap. 
43  provided  for  the  issue  of  a  new  coinage,  stamped  on  the  one 
side  with  the  Cross,  a  palm  and  laurel,  with  the  words  "The 
Commonwealth  of  England,"  and  on  the  other  side  with  a 
crown  and  harp,  and  the  words  "  God  with  us."  Chap.  44  pro- 
viding what  offences  were  to  be  adjudged  treason,  is  as  follows: 

"  Whereas  the  Parliament  hath  abolished  the  kingly  office 
in  England  and  Ireland  and  in  the  dominions  and  territories 
thereunto  belonging  and  having  resolved  and  declared  that  the 
people  shall  for  the  future  be  governed  by  its  own  representa- 
tives or  national  meetings  or  council,  chosen  and  entrusted  by 
them  for  that  purpose  hath  settled  the  Government  in  the  way 
of  a  Commonwealth  or  free  state  without  King  or  House  of 
Lords;  Be  it  enacted  by  this  present  Parliament  and  by  the 
authority  of  the  same  that  if  any  person  shall  maliciously  or 
advisedly  publish  by  writing,  printing,  or  openly  declaring,  that 
the  said  Government  is  tyrannical,  usurped,  or  unlawful,  or  that 
the  Commons  in  Parliament  assembled  are  not  the  supreme 
authority  of  this  nation,  or  shall  plot,  contrive,  or  endeavour  to 
stir  up,  or  raise  force  against  the  present  Government  or  for  the 
subversion  or  alteration  of  the  same  and  shall  declare  the 
same  by  any  open  deed  That  then  every  such  offence  shall  be 
taken  deemed  and  adjudged  by  authority  of  this  Parliament  to 
be  High  treason. 

"And  whereas  the  Keepers  of  the  liberties  of  England  and 
the  Council  of  the  State  constituted  and  to  be  from  time  to 
time  constituted  by  authority  of  Parliament  are  to  be  under 
the  said  representatives  in  Parliament  entrusted  for  the  main- 
tenance of  the  said  Government  with  several  powers  and 
authorities  limited  given  and  appointed  unto  them  by  the  Par- 
liament Be  it  likewise  enacted  by  the  authority  aforesaid 
that  if  any  person  shall  maliciously  and  advisedly  plot  or 
endeavour  the  subversion  of  the  said  Keepers  of  the  liberties 
of  England  or  the  Council  of  State  and  the  same  shall  declare 
by  any  open  deed-  or  shall  move  any  person  or  persons  for  the 
doing  thereof  or  stir  up  the  people  to  rise  against  them  or 
either  of  them  their  or  either  of  their  authorities  That  then  every 
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o'i'.'nce  and  offences  shall  be  taken,  dn m.  .1,  and  declared 

And  whereas  the  Parliament  for  the  just  and  lawful 
••••  hath  raised  and  levied  the  army  and  forces  now  under 
the  command  of  Thomas  Lord  Fairfax  and  are  at  present 
necessitated  by  reason  of  the  manifold  distractions  within  this 
Commonwealth  and  invasion  threatened  from  abroad  to  con- 
tinue the  same  which  under  God  must  be  the  instrumental 
nit-aiis  of  preserving  the  well  affected  people  of  this  nation  in 
peace  and  safety  Be  it  further  enacted  by  the  authority 
iid  that  if  any  person  not  being  an  officer,  soldier,  or 
member  of  the  army  shall  plot  contrive  or  endeavour  to  stir  up 
any  mutiny  in  the  said  army,  or  withdraw  any  soldiers  or 
otlicers  from  their  obedience  to  their  superior  officers,  or  from 
thf  present  Government  as  aforesaid,  or  shall  procure,  invite, 
aid,  or  assist,  any  foreigners,  or  strangers  to  invade  England  or 
Ireland,  or  shall  adhere  to  any  forces  raised  by  the  enemies  of 
the  Parliament  or  Commonwealth  or  Keepers  of  the  liberty  of 
i nd,  or  if  any  person  shall  counterfeit  the  great  seal  of 
England  for  the  time  being  used  and  appointed  by  authority  of 
Parliament,  that  then  every  such  offence  and  offences  shall  be 
taken,  deemed,  and  declared  by  authority  of  this  Parliament  to 
be  High  Treason  and  every  such  person  shall  suffer  pain  of  death ; 
and  also  forfeit  unto  the  Keepers  of  the  liberty  of  England  to 
and  for  the  use  of  the  Commonwealth  all  and  singular  his  and 
their  lands,  tenements,  and  hereditaments,  goods,  and  chattels, 
as  in  case  of  High  Treason  hath  been  used  by  the  Laws  and 
Statutes  of  this  land  to  be  forfeit  and  lost. 

"  Provided  always  that  no  person  shall  be  indicted  and 
arraigned  for  any  of  the  offences  mentioned  in  this  Act  unless 
such  offenders  shall  be  indicted  and  prosecuted  for  the  same 
within  one  year  after  the  offence  committed. 

"  And  be  it  further  enacted  by  the  authority  aforesaid  that 
if  any  person  shall  counterfeit  the  money  of  this  Common- 
wealth or  shall  bring  any  false  money  into  this  land,  counter- 
feit or  other,  like  to  the  money  of  this  Commonwealth  know- 
ing  the  money  to  be  false  to  merchandise  or  make  payments  in 
of  the  people  of  this  nation,  or  if  any  person  shall  here- 
after  falsely  forge,  or  counterfeit  any  such  kind  of  coyn  of  gold 
or  silver  as  is  not  the  proper  coyn  of  this  Commonwealth  and 
is  or  shall  be  currant  within  this  nation  by  consent  of  the 
Parliament  or  such  as  shall  be  by  them  authorised  thereunto 
or  shall  brintj  from  the  parts  beyond  the  seas  into  this 
Commonwealth  or  into  any  of  the  dominions  of  the  same,  any 
such  false  or  counterfeit  coyn  of  money  being  currant  within 
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the  same  as  is  above  said,  knowing  the  same  money  to  be  false 
and  counterfeit  with  the  intent  to  utter  or  make  payment 
with  the  same  within  this  Commonwealth,  by  merchandise  or 
otherwise;  or  if  any  person  shall  impair  diminish  falsifie  clip 
wash,  round  or  file,  scale  or  lighten,  for  wicked  lucre  or  gains 
sake,  any  the  proper  moneys  or  coyns  of  this  Commonwealth  or 
the  dominions  thereof  or  of  the  moneys  or  coyns  of  any  other 
realm  allowed  or  suffered  to  be  currant  within  this  Common- 
wealth or  the  dominions  thereof  That  then  all  and  every  such 
offences  above  mentioned  shall  be  and  are  hereby  deemed  and 
adjudged  High  Treason  and  the  offenders  therein,  their  coun- 
sellors, procurers,  aiders,  and  abbettors  being  convicted  accord- 
ing to  the  Law  of  this  nation,  of  any  of  the  said  offences  shall 
be  deemed  and  adjudged  traitors  against  the  Commonwealth, 
and  shall  suffer  and  have  such  pains  of  death  and  forfeitures 
as  in  case  of  High  Treason  is  used  and  ordained. 

"  Provided  always  and  be  it  enacted  by  the  authority 
aforesaid  That  this  Act  touching  the  moneys  and  coyns  afore- 
said or  anything  therein  contained  nor  any  attainder  of  any 
person  for  the  same  shall  in  any  wise  extend  or  be  judged 
to  make  any  corruption  of  blood  to  any  the  heir  or  heirs  of  any 
such  offender  or  to  make  the  wife  of  any  such  offender  to  lose 
or  forfeit  her  dower  of  or  in  any  lands  tenements  or  heredita- 
ments or  her  title  action  or  interest  in  the  same." 

Passed  17th  July1. 

It  will  be  seen  that  this  Act  while  practically  reenacting  the 
Statute  25  Edward  III.  makes  a  new  head  of  treason,  stirring 
up  mutiny  in  the  army,  while  it  leaves  out  the  old  treason  of 
killing  the  King's  Judges. 

Chap.  57  prescribed  the  new  oath  that  all  civil  and  military 
officers  were  to  take.  "  You  shall  swear  that  you  shall  be  true 
and  faithful  to  the  Commonwealth  of  England  as  it  is  now 
established  without  King  or  House  of  Lords  You  shall  well 
and  truly  execute  the  office  of 

according  to  the  best  of  your  skill  knowledge  and  power 
So  help  you  God'." 

On  the  10th  October  the  Commons  resolved  that  every 
member  that  sat  or  should  sit  in  that  House  should  subscribe 
a  like  engagement.  And  on  the  next  day  they  resolved  that 
the  style  heretofore  used,  "by  the  Commons  in  Parliament 
assembled,"  be  no  more  used  but  instead  thereof  "By  the  Par- 
liament." 

Chap.  61  provided  how  crimes  committed  beyond  the  seas 
were  to  be  punished,  and  enacted  that  all  treasons  com- 

i  Scobell,  Acts  and  Ordinances  for  1649,  p.  65.  2  Ib.  p.  88. 
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ice  the  25th  March  1646  within  the  admirals'  juris- 
diction shoulil  l»e  tried  by  justice  of  Oyer  an«l  Terminer  in 
tin-  adjoining  counties;  the  prisoners  were  to  be  tried  by  a  jury 
but  to  have  no  right  of  challenge1. 

Chap.  GS  provided  fur  the  better  ordering  and  managing 
til--  . ->T a?« -s  of  Papists  and  delinquents',  and  chap.  72  provided 
t"«»r  the  removing  all  Papists,  officers  and  soldiers  of  fortune, 
ami  divers  other  delinquents  from  London  and  Westminster, 
and  confining  them  within  five  miles  of  their  dwellings,  and 
for  the  encouragement  of  such  as  discover  Priests  and  Jesuits, 
their  aiders  and  abettors. 

In  the  Acts  passed  in  1650  cap.  1  established  a  High  Court 
of  Justice  and  named  Commissioners  to  hear  and  determine  all 
crimes  and  offences  contrary  to  the  articles  therein  men- 
tion 

Chap.  45  provided  that  the  Seal  engraven  with  the  Crown 
and  Harp,  with  the  inscription  "The  Seal  of  the  Parliament 
of  the  Commonwealth  of  England,"  shall  be  the  seal  of  the 
Parliament  of  this  Commonwealth,  and  shall  be  only  used  by 
order  of  Parliament,  and  it  shall  be  Treason  to  counterfeit  the 
•me. 

( 'hap.  10  directed  that  the  lands  and  estates  of  the  persons 
named  in  the  Act,  which  had  been  and  were  thereby  declared 
and  adjudged  to  be  justly  forfeited  by  them  for  the  several 
treasons  against  the  Parliament  and  people  of  England,  should 

'Id. 

Chap.  1 1  directed  all  plate,  pictures,  medals,  libraries,  furni- 
ture and  household  stuff  of  the  late  King,  Queen  and  Prince  to 

•!d. 

Chap.  14  prohibited  correspondence  with  Charles  Stuart 
and  his  party  under  the  pain  of  treason,  and  the  offenders  were 
to  be  proceeded  against  by  a  council  of  war.  This  was  passed 
on  the  12th  August,  so  that  the  exiting  danger  justified  this 
tional  legislation;  the  Act  was  only  to  remain  in  force 
till  December,  1651. 

i p.  -Li  made  all  titles  of  honour,  dignity,  or  precedence 
given  by  the  late  King  void,  and  directed  all  patents  to  be 
collected  and  destroyed. 

Chap.  27  was  an  Act  of  general  pardon  and  amnesty ;  all 

:is  and  felonies,   committed   before  the  3rd  September, 

1 »').")!.    \\-ere  pardoned.    But  the  Act  excepted  all  manner  of 

high  treason,  other  than  for  words,  and  also  all  offences  done 

1  Soobcll,  Acts  and  Ordinances  for  1649,  p.  94. 
8  bee  petition  of  rapists  in  the  Appti: 
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by  any  Jesuit  or  Romish  priest.  Indeed  the  exceptions  were  so 
large  that  the  Act  extended  to  pardon  all  those  who  had  acted 
for  the  Parliament,  but  not  any  of  those  who  had  acted  against 
it;  and  besides  the  general  exceptions,  the  murderers  of  Doctors 
Dorislaus  and  Ascham,  Lord  Mansfield,  Lord  Goring  and  his 

I  two  sons. 

Of  the  Acts  in  this  year  chap.  1 1  provided  that  the  estates 

\  of  the  delinquents  named  in  it  should  be  sold  for  the  use  of  the 
navy.  Chap.  13  was  for  the  settling  of  Ireland.  It  begins  by 

|  reciting  "  that  it  is  not  the  intention  of  the  Parliament  to 
extirpate  the  whole  nation  of  Ireland."  It  excepts  from  the. 
benefit  of  the  pardon  every  one  who  had  anything  to  do 
with  the  rebellion  of  1642,  all  priests  and  Jesuits,  and  a  large 
number  of  persons  by  name.  Chap.  23  directed  the  land  of 
another  large  number  of  delinquents  to  be  sold.  Chap.  31 
directed  Hampton  Court,  Middle  Park,  Bushey  Park,  Hyde 
Park,  Greenwich  Park  and  Somerset  House  to  be  sold  for  the 
use  of  the  navy. 

In  1653  the  House  on  the  9th  March  resumed  the  debate 

i  on  the  Bill  for  setting  a  certain  term  for  the  sitting  of  the 
present  Parliament,  and  providing  for  future  Parliaments.  The 
debate  continued  over  several  days.  On  the  20th  April  it  was 
terminated  by  Cromwell  turning  the  Parliament  out  of  doors, 
and  thus  putting  an  end  to  the  Commonwealth. 

The  cases  of  treason  given  in  the  State  Trials  as  having 
taken  place  under  the  Commonwealth  are  those  in  connection 
with  the  Scotch  invasion  and  the  rising  in  England  of  1648, 
and  those  of  John  Lilburne,  Andrews,  Love,  Gibbons,  and  the 
Earl  of  Derby. 

Cases  connected  with  the  Scotch  invasion. 

In  consequence  of  the  secret  treaty  between  the  King  and 
the  Scots  as  to  the  acknowledgment  of  the  Presbyterian  disci- 
pline in  England,  in  April,  1648,  the  Duke  of  Hamilton,  by  order 
of  the  Scotch  parliament,  invaded  England  with  a  Scotch  army. 
In  Wales,  Cornwall,  Devonshire,  Essex,  and  Kent,  Royalist 
risings  at  once  followed.  Sir  John  Owen,  who  headed  the  rising 
Second  Cicil  in  North  Wales,  was  taken  prisoner,  and  the  capture  of  Pem- 
broke by  Cromwell  crushed  South  Wales.  Cromwell  hastened 
to  the  north,  and  at  Preston  Hamilton  was  defeated  and  com- 
pelled to  surrender.  In  the  east  Fairfax  had  shut  the  Royalists 
up  in  Colchester,  which  he  besieged,  and  at  last  the  condition 
of  the  besieged  became  so  desperate  that  they  had  to  surrender 
unconditionally.  Several  castles  still  held  out,  among  them 
Pontefract;  they  were  however  reduced  one  by  one,  and  the 
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v  of  the  Parliament  completed.     Most  of  the  Roy  a  I  IMS 
\\  ho  had  taken  part  in  these  risings  had  previously  submitted 
t«.    Parliament  and  had  taken  what  was  known  as  the  ne_ 
oath,  whirh  was  as  follows1: 

"  I  A.  B.  do  swear  from  my  heart  that  I  will  not  directly  or 
indirectly  adhere  unto  or  willingly  assist  the  King  in  this  war 
or  in  tin*  eause  against  the  Parliament  nor  any  forces  raised 
without  the  consent  of  the  two  Houses  of  Parliament  in  this 
cause  or  war  and  I  do  likewise  swear  that  my  coming  and  sub- 
mit ting  myself  under  the  power  and  protection  of  the  Par- 
liament is  without  any  manner  of  design  whatsoever  to  the 
prejudice  of  the  proceedings  of  the  present  Parliament  and 
without  the  direction  privity  or  advice  of  the  King  or  any  of 
his  eouncil  or  officers  other  than  what  I  have  now  made  known. 

Ip  me  God  and  the  contents  of  this  book." 
The  Parliament  therefore  determined  to  make  an  example 
of  the  prisoners  in  the  late  rising,  and  to  treat  them  as  traitors 
notwithstanding  the  capitulations,  so  as  to  strike  terror  into  the 
country  and  prevent  like  risings  for  the  future.  As  soon  as 
Charles's  trial  was  completed  a  High  Court  of  Justice  was 

I  for  the  trial  of  the  other  delinquents  in  prison.      The 
first  selected  was  the  Duke  of  Hamilton. 

Duke  of  Hamilton's  case9. 

On  the  9th  Feb.  1649,  Mr  Steel  and  Mr  Cook,  as  counsel 
for  the  people  of  England,  exhibited  a  charge  before  the  High 
Court  of  Justice  against  James,  Duke  of  Hamilton  and  Earl  of 
Cambridge,  with  reference  to  the  Scotch  invasion  that  ended  at 

>n.     The  charge  was  as  follows  : 

"That  the  said  Earl  of  Cambridge,  on  the  19th  day  of  July, 
traitorously  invaded  this  nation  in  a  hostile  manner  and 
levied  war  to  assist  the  King  against  the  kingdom  and  people 
r     I. M gland,   and   had    committed    sundry  murders,  outrages, 
rapines,  wastes,  and  spoils  upon  the  said  people,  and  particu- 
larly about  the  20th  August,  near  Preston,  did  make  war,  join 
battle,  and  fight  against  the  forces  of  the  Parliament  and  therein 
•  lid  murder  and  kill  Col.  Thornley  and  others." 

The  Duke  excepted  to  the  jurisdiction  of  the  Court,  and  stated 
that  he  was  not  skilled  in  pleading.  Bradshaw,  as  president, 
informed  him  that  the  Court  would  take  no  advantage  at  all  of 
iis  i_rn orai ice  of  the  niceties  and  formalities  of  the  law  in  his 
•lead; 

1  State  Trials,  Vol.  iv.  1229.  a  4  Bfett  Trials,  1155. 

1  See  Lilburue's  speech  at  his  trial,  4  State  Trial*,  12\)i,post  606. 
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The  Duke  thereupon  pleaded  that  he  was  wrongly  styled  in 
the  charge,  being  known  by  his  title  of  Duke  of  Hamilton,  not 
as  Earl  of  Cambridge.  He  then  pleaded,  (1)  That  the  invasion 
of  England  was  by  the  order  and  command  of  the  Parliament 
of  Scotland,  and  that  he  was  bound  to  obey  their  commands. 
(2)  That  he  was  born  in  Scotland  before  the  naturalization  of 
his  father  in  England,  and  was  therefore  an  alien  and  not 
triable  here.  (3)  That  he  had  surrendered  himself  as  a  prisoner 
of  war  and  by  the  articles  of  capitulation  his  life  was  spared. 

The  Counsel  for  the  People  caused  his  father's  naturalization 
act  to  be  read.  The  Duke  asked  for  time  to  prepare  his 
defence  and  to  procure  papers  and  witnesses,  alleging  that  these 
had  been  allowed  to  Lord  Strafford.  No  reply  was  made  to  his 
request.  The  Court  then  adjourned  till  the  next  day.  At  this 
sitting  the  Duke  asked  for  counsel,  and  was  told  he  should  be 
allowed  them,  and  asked  whether  he  would  name  them  or  let  the 
Court  do  so.  At  the  next  sitting  Mr  Chute,  Mr  Hale,  Mr 
Parsons  and  Dr  Walker  were,  by  the  order  of  the  Court  on  the 
Duke's  nomination,  assigned  him  as  counsel,  and  allowed  free 
access  to  him  to  prepare  his  defence.  Two  days  afterwards  he 
was  brought  up  again,  and  asked  for  further  time.  Two  days 
more  were  given  to  him,  and  he  was  told  no  more  time  would 
be  allowed  as  there  were  so  many  prisoners  to  be  tried. 

On  the  17th  the  Duke  put  in  his  commission  and  orders  from 
the  parliament  of  Scotland.  The  Court  required  them  to  be 
proved  by  viva  voce  evidence.  After  some  discussion  the  Duke's 
servant  was  allowed  to  do  this  and  the  papers  were  read.  The 
articles  of  capitulation  at  Preston  were  then  produced ;  the 
delivery  of  them  to  the  Duke  proved  by  a  Mr  Cole  and  Lord 
Gray.  Lord  Gray  tried  to  prove  that  the  Duke  was  not  within 
the  treaty.  Peters  proved  the  making  of  the  treaty,  as  did 
Lilburne,  but  Lilburne  added  that  he  understood  the  protection 
given  to  the  Duke  by  the  treaty  was  from  the  soldiers,  not  from 
the  justice  of  the  Parliament.  Against  this  construction  of  the 
articles  both  Peters  and  the  Duke  protested. 

Evidence  was  then  called  as  to  the  Duke's  escape  from 
Windsor  Castle.  The  Duke  urged  that  by  the  capitulation  his 
life  was  guaranteed. 

On  the  next  meeting  of  the  Court  more  evidence  was  called 
as  to  the  capitulation,  and  some  conflict  of  testimony  arose  as  to 
the  actual  facts  of  the  surrender  at  Preston. 

The  Duke's  counsel  asked  for  directions  how  to  proceed  on 
the  plea,  and  were  told  when  the  question  of  fact  was  finished 
they  should  be  heard  on  the  whole  matter  of  law,  but  that  the 
Duke  must  finish  his  evidence  by  the  next  sitting.  The  Duke 
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asked  that  certain  prisoners  who  were  at  Whitehall  and 
material  witnesses  for  him  might  be  brought  up.  No  order  was 
made  on  this  request. 

( >n    the  next   day  the   question  whether  the   Duke    was 
an    alien  or  not  was  discussed;   the  Duke  relied   on   a  vote 
itliainent  iixing  his   ransom  at  ,£100,000  as  shewing  he 
was  treated  as  an  alien,  not  as  a  traitor. 

( hi  the  Thursday  the  Duke  produced  further  evidence  as  to 
the  capitulation  at  Preston — an  order  of  Parliament  that  all 
Irish  taken  in  arms  should  have  no  quarter — from  which  he 
argued  all  others  were  to  have  it,  and  an  order  of  Parliament  of 
the  Uth  July,  1G48,  declaring  all  the  Scots  who  invaded 
England  enemies,  and  all  English  and  Irish  who  helped  them 
traitors.  This  closed  the  evidence  for  the  Duke.  He  made  a 
long  speech  on  the  facts,  urging  that  he  was  a  Scotchman  and 
his  life  protected  by  the  capitulation. 

P.radshaw  then  asked  if  he,  as  Earl  of  Cambridge  and  an 
Englishman,  had  anything  to  say.  The  Duke  and  his  counsel 
then  urged  if  his  plea  was  overruled  as  to  matter  of  law  he 
might  have  liberty  after  to  answer  the  fact,  but  this  the  Court 
at  once  refused.  The  Duke's  counsel  were  told  that  Saturday, 
the  next  day  but  one,  was  the  time  on  which  they  must  be 
prepared  with  their  defence.  The  counsel  urged  it  was  im- 
possible to  be  ready  by  then.  They  were  told  that  they  must 
be,  and  they  thereupon  declined  to  go  on  if  this  day  was  fixed. 

On  Monday  the  26th,  the  Court  met  again.  More  evidence 
was  produced  to  prove  that  the  guarantee  of  life  to  the  Duke 
was  only  from  the  soldiers,  not  from  the  Parliament  The 
Duke's  counsel  were  then  heard.  The  great  speech  was  made 
by  Hale  (afterwards  Sir  Matthew  Hale,  the  Chief  Justice) ; 
lie  urged  that  the  Duke  being  a  born  Scotchman  was  bound 
to  obey  the  orders  of  the  Scottish  government,  and  that  the 
fact  of  his  being  an  Englishman  did  not  prevent  this,  as  in 
a  contest  of  allegiance  that  of  birth  prevails  over  any  acquired 
right,  Nemo  potest  exuere  patriani.  The  same  man  cannot  be  at 
the  same  time  subject  of  two  countries,  and  Jus  originis  nemo 
mutare  potest.  That  the  question  as  to  the  date  of  the  Duke's 
birth  did  not  affect  the  case,  as  that  could  not  displace  the  alle- 
giance due  from  birth.  No  case  could  be  found  where  a  subject  \ 
of  another  state  born  abroad,  who  with  a  lawful  commission  from 
a  foreign  prince  invades  the  realm,  has  been  found  guilty  of 
MI.  David  Bruce's  case  shewed  that  this  was  so;  he  was 
King  of  Scotland  and  Earl  of  Huntingdon,  but  could  not  be  tried 
here  as  a  traitor.  The  Statute  25  Ed.  III.  Stat.  i.  as  to  children 
born  abroad  did  not  touch  the  case,  as  when  the  Duke  was 
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born  his  father  was  not  an  English  subject.  An  alien  assisting 
in  an  English  rebellion  is  guilty  of  treason,  as  in  Lopez's  case1, 
but  not  an  alien  assisting  in  an  invasion.  That  the  fact  of  the 
English  helping  the  Duke  did  not  make  him  a  traitor,  though 
it  may  have  made  them  such.  He  relied  on  the  capitulation 
and  Parliament  fixing  a  sum  for  the  Duke's  ransom,  which 
shewed  he  was  not  a  traitor. 

The  Court  gave  the  Counsel  for  the  People  till  Friday  to 
prepare  their  reply.  They  urged,  the  Duke  being  Earl  of  Cam- 
bridge, and  thus  an  English  Peer,  was  an  English  subject,  not  an 
alien,  as  an  alien  could  not  be  an  English  Peer.  That  Charles 
being  both  King  of  Scotland  and  England,  an  invasion  of 
England  was  a  breach  of  allegiance  to  Charles,  and  therefore 
treason.  That  the  naturalization  of  a  father  ipso  facto 
naturalizes  all  the  children,  and  so  the  Duke  was  a  subject. 
That  the  Parliament  of  Scotland  had  no  power  to  give  the 
Duke  a  commission  to  invade  England.  That  Scotland  be- 
longed to  England,  so  that  the  Scotch  were  not  in  the  position 
of  aliens,  but  subjects.  That  as  the  articles  of  capitulation 
were  ambiguous  in.  their  wording,  they  therefore  could  only 
be  interpreted  by  the  persons  who  made  them,  and  who  had 
proved  that  the  Duke's  life  was  not  promised  against  the 
Parliament  but  against  the  soldiers;  that  even  if  it  was 
promised  against  the  Parliament,  the  Duke,  by  escaping  from 
Windsor,  had  put  an  end  to  the  articles,  and  they  were  no  longer 
binding  on  the  Parliament.  That  the  Duke  was  not  only 
charged  with  treason  but  also  with  murder,  and  it  was  clear 
law  that  an  alien  could  be  tried  for  murder  as  well  as  a  subject. 

The  Court  adjourned  to  the  next  day,  and  then  Bradshaw 
pronounced  the  judgment  of  the  Court,  overruling  the  Duke's 
plea  in  all  its  parts,  and  holding  that  he  was  guilty  of  the  charge 
brought  against  him.  "  If,"  said  Bradshaw,  "  a  war  had  been 
proclaimed  between  a  foreign  nation  and  England  the  articles 
signed  by  the  commissioners  of  both  parties  should  be  kept  in- 
violable, but  the  Scotch  were  not  enemies,  but  subjects,  and 
therefore  the  articles  could  not  bear  the  ordinary  interpre- 
tation of  a  capitulation,  and  the  law  as  to  aliens  and  sub- 
jects did  not  apply."  The  Court  also  held  that  the  Duke  was 
clearly  a  naturalized  British  subject.  Bradshaw  therefore  sen- 
tenced the  Duke  to  death,  directing  that  his  head  be  severed 
from  his  body.  On  the  Friday  following  the  sentence  was 
carried  out2. 


1  See  ante,  p.  302. 

2  See  the  warrant  for  the  Duke's  execution  in  the  Appendix,  post. 
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of  the  Duke  of  Hamilton  is  by  no  means  free  from 
diilirulty.  It  turns  upon  the  question,  Was  the  Duke  an  English 
subject  1  if  he  was  he  was  clearly  guilty  of  treason.  The  ques- 
tion depends  on  two  points  :  (1)  Does  the  fact  of  a  man  being  an 
KiiLrlish  peer  make  him  an  English  subject  1  and  (2)  Had  the 
I'.'uli  Kdward  ill.  Stat.  I.  a  retrospective  operation?  At  the 
;it  day  it  would  most  likely  be  held  that  the  mere  fact  of 
holding  a  peerage  does  not  make  a  man  a  subject,  otherwise 
all  the  English  holders  of  foreign  creations  would  ipso  facto  on 
obtaining  foreign  titles  cease  to  be  English  subjects.  But  on 
the  other  hand  it  might  be  urged  that  English  titles  were 
originally  territorial,  not  personal.  The  second  is  a  more  diffi- 
cult point,  and  it  is  hard  to  say,  looking  to  the  construction 
that  the  statute  of  Edward  III.  has  received,  that  the  view 
here  taken  is  not  the  right  one1.  What  distinguishes  this  from 
all  the-  other  cases  is  that  the  Duke  was  born  before  his  father 
became  an  English  subject,  and  it  seems  a  great  stretch  of  the 
law  to  hold  that  because  the  father  chooses  to  change  his 
nationality  he  can  thus  change  that  of  all  his  children  born 
before  the  change,  who  have  already  acquired  a  nationality  of 
their  own,  though  doubtless  the  change  would  affect  the  after- 
born  children. 

Case  of  the  CokJiester  Prisoners 8. 

The  Duke  of  Hamilton's  case  was  followed  by  those  of 
the  prisoners  taken  at  Colchester. 

On  the  6th  February,  1649,  they  were  brought  before  the 
Court  of  Justice,  charged  with  treason  and  other  high 
crimes. 

On  being  called  upon  to  plead,  Lord  Goring  pleaded  not 
guilty.  Lord  Capel  relied  upon  the  capitulation,  that  it  secured 
him  his  life.  Sir  John  Owen  simply  pleaded  not  guilty. 

On  the  13th  Feb.  Capel  was  placed  at  the  bar  and  ordered 
to  make  good  his  plea.  He  alleged  nothing  further.  Steel  put 
in  the  articles  of  capitulation,  and  called  Fairfax,  Ireton, 
Whalley,  and  Berkstead,  to  prove  that  the  mercy  promised  Lord 
Capel  was  only  from  the  promiscuous  execution  of  the  sword,  and 
Th  it  it  did  not  except  him  from  being  tried  by  a  Council  of 
War.  Berkstead  added  that  he  told  Capel  the  day  after  the 
Articles  were  signed,  that  he  believed  Parliament  would  pro- 
end  .tuainst  those  taken  at  Colchester  as  traitors. 

Steel,  the  Attorney-General,  then  moved  the  Court  for 
judgment  against  Capel,  that  he  should  be  hung,  drawn,  and 
quartered. 

1  See  .Eneas  Macdonald's  case. 
8  4  State  Trials,  11U5. 
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On  the  16th  Lord  Goring  was  placed  at  the  bar.  Cook,  the 
Solicitor- General,  set  forth  his  heinous  crimes  at  Colchester,  in 
Kent,  and  in  Essex.  Goring  stated  he  could  not  deny  the 
matter  of  fact  in  much  of  them,  but  should  clear  himself  of 
some  particulars. 

Witnesses  were  called  who  proved  that  some  of  the  Parlia- 
ment's troops  at  the  siege  of  Colchester  were  killed  by  bullets 
poisoned  from  being  boiled  in  copperas ;  that  the  prisoners  taken 
by  the  Royalists  in  Colchester  were  badly  used ;  that  Lord 
Goring  called  them  rebellious  knaves ;  that  600  houses  at  Col- 
chester were  burnt. 

Goring  urged  in  his  defence  that  he  had  come  into  England 
with  a  commission  from  the  Prince  of  Wales,  and  given  com- 
mission to  others ;  that  all  he  had  done  was  to  bring  about  an 
accommodation  between  the  King  and  Parliament;  that  his 
intention  not  being  treasonable,  he  could  not  be  guilty  of  it ; 
that  he  did  not  intend  to  levy  forces  against  the  Parliament, 
but  to  support  the  King ;  that  being  a  peer  the  Court  had  no 
right  to  try  him ;  that  the  articles  of  capitulation  secured  his 
life. 

Cook  replied,  that  it  was  clear  he  was  guilty  of  murder  and 
treason  from  his  own  admission ;  that  this  Court  had  power  to 
try  peers  ;  that  he  had  waived  the  benefit  of  the  capitulation 
by  pleading  not  guilty. 

Against  Owen  it  was  proved  that  he  had  been  present  at 
the  death  of  the  Sheriff  of  Caernarvonshire. 

Owen  alleged  that  what  he  did  was  to  free  himself  from 
violence  and  plunder ;  but  the  counsel  for  the  Commonwealth 
alleged  that  he  had  taken  part  in  the  previous  war,  that  he  had 
been  included  in  the  Articles  of  Conway,  had  been  admitted  to 
compound  for  his  estates,  had  taken  the  Covenant,  and  negative 
oath,  and  yet  rebelled  again. 

On  Feb.  21  Lord  Capel  was  brought  up  again  and  tol  1  that 
the  Court  would  hear  what  he  had  to  say,  and  then  proceed 
to  judgment. 

Capel  made  a  long  speech,  urging  the  capitulation ;  that  he 
ought  to  be  judged  by  the  Common  Law  of  the  land,  for 
although  Parliament  had  abolished  the  King  and  House  of 
Lords,  they  professed  to  keep  the  fundamental  law  of  the  land. 
He  relied  011  the  Act  11  Henry  VII.1,  asked  to  see  his  jury,  and 
that  they  might  see  him ;  that  he  might  be  tried  by  his  peers ; 
that  no  precedent  could  be  found  for  trying  a  subject  for  his 
life  except  by  Bill  in  Parliament  or  by  a  Jury. 

1  See  ante,  p.  38. 
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Lord  Holland's  trial  was  drlayrd  l.y  his  illness,  and  it  was 
not  till  tin*  L'7th  I'Vl.ruary  that  he  was  put  on  his  trial.  Cook  en- 
i  upon  the  charge  of  treason,  saying  that  Holland  was  a  great 
courtier,  and  probably  did  ill  offices,  and  persuaded  the  King  to 
go  from  Parliament,  and  went  afterwards  himself  to  Oxford  ; 
that  he  came  back  from  abroad,  had  his  sequestration  taken  off, 
promised  on  the  word  of  a  Christian  that  he  would  stand  by 
Parliament,  took  the  negative  Oath  and  all  other  covenants; 
yet  he  engaged  in  and  organised  the  late  rebellion,  and  boasted 
that  he  would  be  12,000  strong,  master  the  Parliament,  and 
restore  the  King. 

Holland  pleaded  that  the  facts  alleged  against  him  were 
not  capital  but  criminal ;  that  he  had  quarter  given  him  at 
St  Neots,  and  that  Parliament  had  already  punished  him  by 
ordering  his  banishment. 

On  the  3rd  March  he  was  brought  up  again.  He  asked  for 
Counsel ;  it  was  refused.  Witnesses  were  examined. 

On  the  6th  March,  Holland,  Goring,  Capel,  and  Owen  were 
placed  at  the  bar,  and  asked  why  sentence  should  not  be  pro- 
nounced. 

Holland  urged  his  offences  were  rash,  not  hurtful.  Capel 
relied  on  the  capitulation,  and  on  the  ordinance  that  no  quarter 
should  be  given  to  the  Irish  rebels,  which  implied  it  was  to  be 
given  to  r\ny  one  else.  Owen  asked  for  mercy. 

Bradshaw  pronounced  sentence  of  death,  by  beheading,  on 
each  of  the  prisoners. 

Petitions  were  presented  to  Parliament  for  the  reprieve  of 
the  prisoners.  The  House  resolved  that  Capel  and  Holland 
should  die.  Goring  was  saved  by  the  casting  vote  of  the 
Speaker,  the  numbers  being  equal,  24  on  each  side.  The 
Speaker  said  he  voted  in  the  negative  because  he  had  formerly 
received  some  civility  from  Goring.  Owen  was  also  reprieved. 

On  the  9th  March  Capel  and  Holland  were  executed  in 
Old  Puluce  Yard  l. 

Colonel  John  Morris's  Case  9. 

Morris,  in  the  rising  of  1648,  had  formed  a  plan  by  means 
of  which  he  surprised  the  Castle  of  Pontefract,  and  held  it  for 
Charles.  Cromwell  on  his  march  northwards  against  the  Duke  of 
Hamilton  and  the  Scotch  detached  Rainsborough,  with  a  regiment 
of  horse  and  two  of  infantry,  to  take  Pontefract.  When  Kains- 
borough  reached  Doncaster  Morris  and  his  friends  formed  a  plan 
to  carry  him  off  prisoner  from  the  midst  of  his  troops.  In 

1  See  the  petitions  as  to  these  cases  in  the  Appendix. 
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this  they  nearly  succeeded.  They  found  Rainsborough  in  bed ; 
but  owing  to  his  resistance  they  had  to  kill  him  instead  of  taking 
him  prisoner.  Cromwell  was  furious  at  the  loss  of  so  good  an 
officer,  and  sent  Lambert  with  peremptory  orders  to  retake 
Pontefract.  Lambert  blockaded  the  castle ;  and  the  garrison  at 
last,  seeing  no  hope  of  relief,  negotiated  for  a  surrender.  Lam- 
bert agreed,  if  they  would  surrender,  to  spare  the  lives  of  all  but 
six  who  were  the  heroes  of  the  Rainsborough  adventure.  They 
refused  these  conditions,  but  asked  that  they  might  have  six 
days  allowed  to  help  the  six  excepted  persons  to  escape ;  and  if 
Lambert  agreed  to  this,  that  they  would  then  surrender.  To 
this  he  agreed.  On  the  second  day  the  garrison  made  a  sortie, 
and  two  of  the  men,  of  whom  Morris  was  one,  escaped.  On  the 
fourth  day,  at  night,  another  sortie  was  made,  and  two  more  of 
the  six  escaped.  They  then  sent  word  to  Lambert  that  all  the 
six  had  gone,  and  they  would  surrender  on  the  next  day.  On 
the  surrender  the  remaining  two  hid  themselves  in  the  Castle, 
and  afterwards  made  good  their  escape.  Lambert  kept  the 
terms,  and  all  the  rest  of  the  garrison  were  allowed  to  go  away 
free.  Morris  was  afterwards  arrested  in  Lincolnshire,  and  at 
the  next  York  Assizes  was  placed  on  his  trial  for  treason  before 
Mr  Justice  Puleston  and  Mr  Baron  Thorpe. 

Being  called  upon  to  hold  up  his  hand,  he  refused.  The 
indictment  charged  him  with  levying  war  against  the  late  King 
and  the  Parliament,  contrary  to  the  Statute  25  Edward  III. 

Morris  urged  that  being  a  soldier  the  Court  had  no  power 
to  try  him,  but  that  he  ought  to  be  tried  by  a  Council  of  War. 
He  was  told  that  he  must  plead,  and  at  last  said  if  he  was 
forced  to  plead,  he  pleaded  not  guilty.  The  Judges  seemed  to 
have  threatened  him  with  conviction  if  he  refused  to  plead. 

On  the  Jury  being  called,  Morris  challenged  one  named 
Brooks  as  being  his  personal  enemy.  He  was  told  he  made  his 
objection  too  late.  Morris  asked  Brooks  if  he  was  sworn  or 
not.  Brooks  replied,  I  am  not  to  answer  you,  but  the  Court. 
Brooks  then  said  he  had  not  kissed  the  book.  The  Judge  said 
that  was  no  matter ;  it  was  only  a  ceremony.  Morris  urged  that 
Brooks  might  not  be  on  the  Jury,  but  was  told  he  was  recorded 
as  sworn,  and  that  there  was  no  disputing  the  record.  Morris 
went  on  with  his  challenge,  and  challenged  16  jurors.  Puleston 
then  told  him  to  keep  within  compass,  or  he  would  give  him 
such  a  blow  as  would  strike  off  his  head.  Morris  answered,  he 
only  wanted  his  rights;  by  the  14th  Henry  VII.  chap.  19,  he 
could  challenge  35  men  peremptorily.  This  the  Court  admitted. 
The  Jury  being  sworn,  the  indictment  was  read,  and  the  evi- 
dence given  for  the  prosecution,  .proving  that  Morris  was 


The  Commonwealth. 


(501 


•:•> \t-nior  of    Pontefract,    and   held   it   for   the  King   against 
!>ert. 

.Mi.rris,  on  being  called  on  for  his  defence,  asked  for  a  copy 
of  the  indictment,  and  if  he   mi^ht    plead  both  specially  an 
«TI -in  rally.     He  was  told  he  could  not.     He  said  a  point  o 
law  arose  on  the  indictment,   and  asked  to  have  counsel  t< 
uri;ue  it ;  this  was  also  refused  him.     He  then  urged  that  the 
indictment  alleged  he  acted  against  the  peace  of  the  King,  hi? 
rrown  and  dignity,  while  he  acted  for  the  King,  and  offered  to 
prove  it  by  his  commission.     This  he  was  told  he  could  not  do 
as  his  commission  was  from  the  Prince  of  Wales.  To  this  Morris 
replied,  as  Fairfax  under  his  commission  appointed  officers  who 
\\riv  the   h'pil  officers   of  the   Parliament,   so  the   Prince   oJ 
Walt's  under  the  King's  commission  could  do  so.     This  he  was 
told  was  not  so,  as  the  King's  natural  power  was  distinct  from 
his  legal   power.     Morris   urged   that  the  legal  and   natura 
powers  were  all  one,  and  could  not  be  separated.    To  this  it  was 
replied  that  that  was  so  only  within  legal  limits;  if  the  King 
order  a  person  to  kill  a  man  and  he  does  so,  the  King's  order 
is  no  excuse. 

Morris  then  urged  that  he  had  not  acted  against  the  Par- 
liament, but  for  the  King,  that  all  that  he  had  done  was 
during  the  King's  life,  and  at  that  time  Parliament  was  not  the 
biiprenie  power.  He  asked  for  his  commission  to  be  read. 

Puleston  told  him  it  would  do  him  no  good,  he  might 
as  well  ask  to  have  a  commission  from  the  Pope  read. 

Thorpe  said  he  had  no  objection  to  its  being  read  if  Puleston 
had  not,  but  Puleston  said  it  was  void  in  law,  and  of  no 
purpose.  Morris  replied :  "  If  you  will  not  read  it,  give  it 
back  to  me."  This  was  done. 

Morris  argued  that  they  might  take  his  life,  but  it  would 
not  do  away  with  plots.  "  Others,"  he  said,  "will  take  up  the 
lintstock  and  give  fire,  though  I  be  gone." 

The  Court  replied:  "You  have  little  hopes  of  any  fire 
to  be  given  here,  having  received  such  a  total  rout  in  Ire- 
land." 

Morris  said  he  had  letters  from  Ormond,  who  promised  to 
treat  any  prisoner  he  had  taken  in  the  same  way  as  he  (Morris) 
was  treated.  He  urged  that  he  should  be  tried  by  a  Council  of 
War,  that  he  had  taken  the  oath  of  allegiance  to  Charles,  and 
was  bound  to  act  for  him,  and  relied  on  the  Act  11  Henry 
VII.  c.  1 '. 

Thorpe  replied  :  It  is  true,  but  Henry  VII.  then  stood  in 
a  fickle  condition,  and  being  an  usurper  made  that  Act  for  his 
1  See  ante,  p.  38. 
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own  safety;  sometimes  the  Duke  of  York  ruling,  sometimes 
the  Duke  of  Lancaster,  and  others,  contending,  therefore  it  was 
enacted. 

When  Morris  had  finished,  the  Court  ordered  him  to  be  put 
in  irons.  Morris  begged  he  might  not  be  manacled.  The  Court 
told  him  he  had  escaped  through  such  guards,  they  must  take 
precautions,  and  insisted  on  his  being  ironed.  The  Jury  soon 
after  found  him  guilty.  Morris  said  this  was  all  owing  to 
Brooks.  Morris  was  sentenced,  and  taken  away  praying  for 
Charles.  On  the  22nd  August  he  was  executed  at  York,  not- 
withstanding a  strong  recommendation  from  Col.  Bethell  and 
the  army  in  Yorkshire  that  he  might  be  reprieved. 

Morris's  case  is  the  last  of  those  who  took  part  in  that 
unfortunate  rising  of  1648.  The  Government  now  had  to  deal 
with  another  class  of  offenders ;  men  who  had  originally  sup- 
ported them,  but  disgusted  by  finding  their  dreams  of  liberty 
shattered  by  the  erection  of  a  tyranny,  in  comparison  to  which 
Charles's  government  was  almost  an  ideal  state  of  freedom, 
had  therefore  endeavoured  to  undo  the  work  they  had  spent  so 
much  to  do.  Of  this  class  of  cases  Lilburne's  is  a  good  example. 

Lilburne's  Case\ 

Col.  John  Lilburne,  "Free  born  John"  as  he  was  called, 
was  a  freeman  of  the  city  of  London  and  a  strong  Puritan.  In 
the  early  part  of  the  war  he  took  an  active  part  against  the 
King  and  fought  in  the  Parliamentary  army  at  Brentford, 
where  he  was  taken  prisoner.  He  was  tried  for  treason  at 
Oxford  by  the  Royalists  for  levying  war  on  the  King,  and  only 
saved  by  the  Parliament  publishing  an  ordinance  that  they 
would  treat  the  Royalist  prisoners  in  their  hands  in  the  same 
way  as  their  prisoners  were  treated  by  the  Royalists.  After 
Naseby  he  retired  from  the  army,  and  seems  to  have  greatly 
objected  to  the  proceedings  of  the  Parliament  in  putting 
the  King  to  death  and  abolishing  the  monarchy.  His  feelings 
he  expressed  in  no  measured  terms  in  the  books  he  published 
against  the  new  order  of  things.  He  was  arrested  and  sent  to  the 
Tower,  but  from  his  prison  he  continued  with  his  pen  to  attack 
the  Government.  The  Parliament  had  made  it  treason  in  any 
one  saying  the  new  Government  was  tyrannical  or  usurped 2; 
and  this  Lilburne  had  done.  Abandoning  the  charges  for 
which  he  had  been  sent  to  the  Tower,  the  Government  deter- 
mined to  try  him  for  the  treason  committed  while  confined 
there  by  publishing  his  books. 


1  4  State  Trials,  1270. 
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Lilhiinie  is  a  good  specimen  of  those  men  who  had  fought 
t  Charles  for  liberty,  but  were  not  in  any  way  inclined 
i  >st  it  ute  the  tyranny  of  the  army  for  the  tyranny  of 
Charles  :  from  his  independent  behaviour  and  his  standing 
up  lor  liberty  against  Charles,  Parliament,  the  Government 
and  the  army,  he  became  a  great  popular  favourite.  He 
:ie  of  the  earliest  leaders  of  that  party  who  had  resisted 
Charles,  who  also  resisted  the  Parliament,  to  crush  whom  pro- 
ceedings were  taken,  and  he  was  destined  clearly  to  prove  that 
abolishing  monarchy  was  not  the  restoration  of  liberty.  Indeed 
this  whole  case  is  a  bitter  satire  on  the  newly-adopted  motto 
of  the  Commonwealth,  "The  first  year  of  Freedom  by  God's 
restored." 

On  the  24th  October,  1649,  the  Court  sat  in  the  Guildhall 
in  the  city  of  London,  under  a  Commission  of  Oyer  and 
Terminer. 

The  Commissioners  were :  The  Lord  Mayor,  Thos.  Andrews, 
the  Lord  Commissioner  Keeble,  Sir  Philip  Jermin,  Justice  of  the 
Vpper  Bench,  Mr  Baron  Gates,  Mr  Justice  Puleston,  Mr  Baron 
Thorpe,  Justices  Nicholas  and  Aske,  Warburton,  Chief  Justice 
of  the  Common  Pleas,  Mr  Baron  Rigby,  Serjeants  Green, 
Clark  and  Parker,  the  Recorder  William  Steel,  the  Common 
Serjeant  Henry  Proby,  Aldermen  John  Fowke,  Thomas  Foote, 
John  Kendrick,  Thomas  Cullum,  Simon  Edmonds,  Samuel 
A  very,  John  Dethicke,  Robert  Tichbourne  and  John  Hayes. 
Sir  Thomas  Fowler,  Sir  Henry  Holcroft,  Sir  William  Rowe, 
Sir  Richard  Saltonstall,  Sir  Richard  Sprignall,  Sir  John  Wool- 
iston,  Sir  William  Roberts,  Thomas  Brigandin,  Nathaniel  Snape, 
Edward  Rich,  Owen  Roe,  Tobias  Lisle,  Austin  Wingfield, 
Richard  Downton,  Daniel  Taylor,  William  Wibend  and  Sil- 
van us  Taylor. 

Tin;  Lieutenant  of  the  Tower  brought  Lilburne  to  the  bar, 
is  given  into  the  custody  of  the  Sheriffs  of  London. 
The  crier  of  the  Court  called  on  Lilburne  to  hold  up  his  hand. 

Lilburne,  addressing  Keeble  as  the  president  of  the  Court, 
then  began  a  long  speech  ;  he  asked  for  what  was  the  liberty 
ry  free-born  Englishman — the  benefit  of  the  Law  and 
liberties  thereof,  which  were  his  birthright,  and  for  which 
he  had  fought.  He  then  went  on  to  tell  the  Court  he  had  been 
several  times  previously  arraigned  for  his  life ;  before  the  House 
is,  by  the  King's  special  command,  6th  May,  1641,  for 
defending  the  liberties  of  England,  and  drawing  his  sword  on 
Col.  Lunsford  in  St  James's  Hall.  Again  at  Oxford,  before 
Lord  Chief  Justice  Heath,  for  levying  war  by  order  of  Parlia- 
ment against  the  King  at  Brentford,  when  he  might  have  been 
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tried  by  martial  law,  but  was  allowed  the  full  liberty  of  the 
law ;  and  that  it  was  Keeble's  duty  as  Judge  to  be  as  counsel 
for  the  prisoner.  "  I  now  therefore,"  said  Lilburne,  "  have  some- 
thing to  say  before  I  plead:  by  the  fundamental  law  of  the  land, 
justice  should  be  free  and  open  for  all  people  to  see,  behold, 
and  hear ;  no  man  should  be  tried  in  holes  and  corners  or  in 
secret ;  yet  here  the  gates  are  kept  by  armed  men  and  the 
public  not  admitted."  He  had  argued  this  point  before,  when 
brought  before  a  Committee  of  the  House  of  Commons,  and 
the  Committee  had  at  last  allowed  the  doors  to  be  open  to  all, 
And  he  stated  that  unless  this  was  an  open  and  public  Court 
he  should  decline  to  plead.  Keeble  told  him  to  look  and  he 
would  see  the  doors  were  open,  and  the  public  had  free 
admittance.  Lilburne  professed  himself  to  be  satisfied  with 
this,  and  then  went  on  to  urge  that  he  had  read  Magna  Charta, 
the  Petition  of  Rights,  and  other  good  statutes,  and  by  none  of 
them  was  a  special  extraordinary  commission  of  Oyer  and 
Terminer  to  try  a  particular  person  legal.  All  the  laws,  from 
the  time  of  Edward  I.  downwards,  provided  that  a  prisoner 
should  only  be  tried  by  the  ordinary  courts  in  the  ordinary 
way ;  and  he  argued  at  great  length  that  trial  by  any  but  the 
ordinary  courts  sitting  under  the  usual  and  ordinary  commis- 
sion was  illegal.  He  went  on  to  urge  that  his  arrest  had  been 
illegal,  as  it  was  by  armed  soldiers,  not  by  the  civil  power;  that 
he  had  not  been  brought  before  Justices  to  answer  as  the  law 
provided;  that  he  had  been  brought  before  persons  who  called 
themselves  a  committee  of  the  Council  of  State,  who  could 
have  no  jurisdiction  over  him ;  that  no  charge  was  made 
against  him,  but  that  he  was  questioned  and  interrogated  by 
Bradshaw  and  Cook,  the  very  men  he  had  employed  as  his 
counsel  in  1645  to  argue  against  the  illegality  of  his  answering 
questions  put  to  him  by  the  Star  Chamber,  when  he  was  before 
that  tribunal ;  that  he  had  been  committed  for  treason  in 
general  without  any  specific  allegation  of  the  kind  of  treason, 
which  was  illegal,  for  by  the  fundamental  law  of  the  land  a 
criminal  charge  must  be  specific,  not  general. 

Mr  Justice  Jermin  told  Lilburne  that  Bradshaw  was  now 
Lord  President  of  the  Council  of  State  in  England,  and  should 
be  so  styled  by  him  when  spoken  of. 

Lilburne  continued,  that  he  was  kept  in  prison  on  the 
general  charge,  and  though  thousands  of  his  friends  and 
abundance  of  the  feminine  sex  petitioned  for  him  to  be  brought 
to  a  fair  trial,  such  petitions  were  always  slighted;  that  he  had 
not  been  brought  to  trial,  but  kept  a  close  prisoner,  his  family 
denied  access  to  him,  his  property  taken  from  him  and  con- 
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•••I,  in)  allowance  was  made  to  him  for  his  food,  which 
even  Charles  had  always  allowed  to  State  prisoners,  and  (hat 
everv  illegal  and  unjust  effort  had  been  made  to  destroy  him. 
Hi-  then-fore  desired  to  know  by  what  legal  authority  he  was 
brought,  before  them;  and  asked  for  the  commission  under 
which  the  Court  sat  to  be  read.  He  had  been  arrested  for  a 
crime  alleged  to  have  been  committed  in  Surrey,  and  he 
sought  to  know  how  he  could  be  tried  at  the  Guildhall  for  it. 
He  asked  that  he  might  have  the  commission  read  to  shew 
him  by  what  authority  he  was  brought  there,  and  what  right 
the  Court  had  to  try  him;  as  the  Council  of  State  had  always 
stated  they  did  not  in  any  way  intend  to  alter  the  fundamental 
l.a\\s  of  the  realm,  and  in  those  Laws  there  was  no  mention 
of  such  an  extraordinary  court  as  the  present. 

The  Attorney- General  Prideaux  replied  that  it  was  not  a 
Facial,  but  a  general  commission  of  Oyer  and  Terminer  under 
which  the  Court  sat;  that  it  had  been  already  read  before 
Lill'iirne  came  into  Court,  and  it  was  in  the  ordinary  usual 
form  that  had  been  employed  in  the  country  for  upwards  of  500 
years. 

Lilburne  then  said  that  Prideaux  was  unfit  to  be  his  prose- 
cutor, as  he  was  one  of  the  creators  of  the  new  Court. 

Keeble  said  that  the  Judges  were  there  to  maintain  the 
liberties  of  England,  that  the  commission  was  legal  and  in  the 
usual  and  accustomed  form;  that  as  to  his  arrest,  the  Sheriff 
may  use  such  force  as  he  likes  to  arrest  a  traitor. 

Lilburne  replied :  "  Not  unless  he  resist ;  but  there  was  no 
Sheriff  present  at  my  arrest,  so  this  rule  would  not  apply." 

Keeble  then  told  him  he  would  not  suffer  him  to  come  there 
and  tell  the  Court  that  it  was  only  the  creation  of  the  Attorney- 
General. 

Lilburne  wanted  to  reply,  but  Mr  Justice  Jermin  inter- 
posed, and  said  that  the  Commission  was  good  and  usual,  that 
the  Commons  in  Parliament  being  the  supreme  authority  of 
England  was  only  the  old  Law  revived  ;  that  Lilburne  had 
had  more  favour  than  was  usual  for  criminals  to  have,  and 
had  now  better  put  himself  upon  his  trial  in  the  regular  and 
ordinary  way. 

Lilburne  replied  he  had  not  had  more  favour  than  was  the 

right  of  prisoners,  and  referred  to  Sir  Nicholas  Throckmorton's 

case1,  urging  that  it  was  not  right  to  talk  of  favour,  for  he  was 

entitled,  as  of  right,  to  a  free  and  impartial  treatment,  and 

-ting  against   the  decision  of  the  Court  in  refusing  to 

allow  the  commission  to  be  read.     As  to  holding  up  his  hand, 

1  See  ante,  p.  157. 
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he  had  read  all  the  laws  that  were  in  English,  and  could  not 
understand  what  that  ceremony  meant,  and  asked  the  Judge 
to  explain  it. 

Keeble  informed  him  it  only  meant  an  admission  that  he  was 
the  man  named  in  the  indictment. 

Some  discussion  here  took  place.  Lilburne  said  he  was  John 
Lilburue,  son  of  Richard  Lilburne,  of  the  county  of  Durham,  a 
freeman  of  the  city  of  London,  and  sometime  lieutenant-colonel 
in  the  Parliament  army;  but  he  thought  the  Court  wanted  to 
get  a  further  admission  from  him.  He  therefore  asked  not  to 
be  surprised  with  punctilios  and  niceties,  which  were  hard 
things  to  lose  one's  life  upon.  Keeble  told  him  not  to  talk  of 
punctilios,  or  judges  made  by  the  law,  or  he  would  stop  that 
language. 

Lilburne  replied  :  "  I  am  on  my  life.  Shall  ignorance  of  the 
formalities  of  the  law  in  the  practice  part  thereof  destroy  me  ] 
God  forbid.  Give  me  leave  to  speak  for  my  life,  or  else  knock 
me  on  the  head  and  murder  me  where  I  stand,  which  would  be 
more  righteous  and  just  than  to  do  it  by  the  pretence  of  justice." 
Bradshaw,  on  the  Duke  of  Hamilton's1  trial,  would  not  allow 
any  legal  punctilios  to  stand  in  the  Avay ;  and  he  (Lilburne),  who 
had  often  borne  arms  for  the  Parliament,  was  entitled  to  at 
least  as  much  favour  as  a  hostile  general. 

Keeble  told  him  if  they  had  any  more  of  his  surly  answers 
they  would  pronounce  sentence  against  him  without  any  further 
proceedings  or  proof  of  his  actions  but  what  they  saw. 

The  Indictment  was  then  read.  It  charged  that,  the  Govern- 
ment of  the  Kingdom  being  happily  established  without  King 
or  House  of  Lords  in  the  way  of  a  commonwealth  or  free  state, 
Lilburne,  on  the  1st  October,  1649,  published  a  scandalous, 
poisonous  and  traitorous  writing  called  "A  Salva  Libertate," 
and  another  traitorous  book  called  "An.  Impeachment  of  High 
Treason  against  Oliver  Cromwell  and  his  son-in-law,  Henry 
Ireton,  Esqrs.,  late  members  of  the  late  forcibly  dissolved  House 
of  Commons,  presented  to  public  view  by  Lieut. -Col.  John 
Lilburne,  close  prisoner  in  the  Tower  of  London  for  his  real, 
true  and  zealous  affection  to  the  liberties  of  the  nation  ;"  and 
another  traitorous  book  intituled  "An  Outcry  of  the  young  men 
and  apprentices  of  London,  or  an  inquisition  after  the  lost 
fundamental  laws  and  liberties  of  England,  directed  August  29th, 
1649,  in  an  epistle  to  the  private  soldiers  of  the  army,  especially 
all  those  that  signed  the  solemn  engagement  at  Newmarket 
Heath  the  5th  June,  1647,  but  more  especially  the  private 
soldiers  of  the  general's  regiment  of  horse  that  helped  to  plunder 
1  See  ante,  p.  593. 
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and  dr>tn>y  the  honest  mnl  true-hearted  Englishman  traitorously 
bed  ;it    I'.iirfiird  the.  15th  May,  1649;"  and  also  another 
Look  intituled  "The  legal  fundamental  Liberties  of  the  pe< 
England,  iwived,  asserted  and  vindicated;"  and  did  thereby 
tliat    the  Government  is  usurped,  tyrannical   ami   un- 
lawful, and  the  Commons  are  not  the  supreme  authority  of  the 
nation;  and  did  plot  against  the  said  Government.    The  indict- 
nn-nt  then  set  out  variou-  3  from  the  books  on  which  the 

ution  relied,  and  concluded  by  charging  Lilburne  with 
stirring  up  mutiny  in  the  army,  withdrawing  the  soldiers  from 
their  obedience,  to  the  manifest  contempt  of  the  laws  of  this 
Commonwealth  and  free  state,  and  against  the  force  of  the 
statutes  in  that  case  made  and  provided. 

On  being  called  on  to  plead,  Lilburne  desired  to  be  heard, 
and  ur_r«'d  that  by  law  he  ought  not  to  answer  questions  against 
•If.  He  was  told  he  must  plead.  He  then  asked  for  a 
copy  of  the  indictment,  and  time  to  consult  his  counsel  how  he 
should  plead.  This  was  refused,  and  after  a  long  wrangle 
Lilburne  pleaded  not  guilty.  He  again  asked  for  counsel. 
On  being  asked  how  he  would  be  tried,  he  replied,  By  the 
known  law  of  England,  and  a  legal  jury  of  my  equals,  consti- 
tuted according  to  law.  The  Court  told  him  he  must  say, 
By  God  and  my  country.  This  he  refused  to  do,  as  God  was 
not  locally  and  corporeally  present  to  try  him. 

He  again  asked  for  counsel,  but  was  told  he  could  only  be 
allowed  counsel  on  matters  of  law,  and  if  any  matter  of  law 
arose  he  should  have  counsel  assigned  him.  He  urged  Lord 
Strut  lord's  case,  but  was  told  that  was  Parliamentary.  He  then 
relied  on  what  had  taken  place  at  Oxford,  and  was  told  the 
Court  was  not  bound  by  that.  They  were  not  to  walk  by  Ox- 
ford precedents,  but  by  rule  of  law.  On  this  he  said,  "  My  life 
is  before  you.  You  may  murder  me  and  take  away  my  blood, 
if  Y<  »u  please."  Keeble  told  Lilburne  he  would  not  be  outvoiced 
by  him. 

The  prosecuting  counsel  Prideaux  had  been  speaking  with 
the  judges  while  the  indictment  was  being  read.  Lilburne  pro- 
tested against  this,  and  said  the  Attorney -General  had  no  right 
to  speak  to  the  Court  except  openly,  and  referred  to  the  3rd 
Institute1,  where  Lord  Coke  so  lays  it  down.  Mr  Justice 
Thorpe  said  Coke  never  intended  to  say  that  the  prosecutor  may 
not  speak  to  the  Bench.  Lilburne  contended  it  was  so  ;  that 
it  was  unjust  and  not  warrantable  by  law  for  the  Attorney- 
General  to  talk  to  the  Court  or  any  of  the  judges  of  it  in  the 
prisoner's  absence  "  in  hugger-mugger  or  private  whispering." 
*  Pp.  20,  30. 
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This  caused  Keeble  to  tell  Lilburne  to  spare  his  words  and 
not  burst  into  a  passion,  for  thereby  he  would  declare  himself 
within  the  compass  of  his  indictment  without  further  proof. 

Lilburne  again  referred  to  his  trial  at  Oxford,  and  was  told 
that  was  not  a  trial  for  treason,  as  he  had  acted  under  the 
authority  of  Parliament,  and  that  both  the  trial  and  assigning 
counsel  were  illegal. 

Mr  Justice  Thorpe,  on  Lilburne  still  referring  to  the  trial, 
asked,  "  Why  did  they  not  proceed  to  find  you  guilty  of  treason, 
and  execute  you  T 

Lilburne  explained  it  was  on  account  of  the  declaration  of 
the  Parliament  to  treat  their  prisoners  as  traitors  if  the 
Royalist  prisoners  were  so  treated,  that  put  an  end  to  the  pro- 
ceedings. 

Lilburne  then  told  the  Court  that  he  had  a  friend  standing 
with  him,  and  his  solicitor,  who  would  speak  on  his  behalf, 
when  he  saw  matters  urged  contrary  to  law  \  this  Lilburne  said 
he  might  do,  and  cited  Lord  Coke1  for  it.  Lilburne's  friend, 
Mr  Sprat,  began  to  speak;  but  the  Court  refused  to  hear  him, 
Mr  Justice  Jermin  observing,  "What  impudent  fellow  is  this, 
that  dare  be  so  bold  as  to  speak  in  the  Court  without  being 
called?" 

Lilburne  still  urged  that  the  indictment  was  matter  of  law, 
and  he  should  be  allowed  counsel  to  argue  as  to  its  sufficiency 
in  law ;  and  on  being  refused,  said  he  must  regard  himself  as  a 
lost  and  dead  man  if  he  could  not  have  counsel  to  help  his 
ignorance.  He  urged  that  for  the  last  five  or  six  months  the 
Attorney-General  and  the  Judges  had  been  engaged  at  Serjeants' 
Inn  concocting  the  indictment. 

Jermin  admitted  this,  and  asked  why  they  should  not. 

Lilburne  then  compared  himself  to  Daniel  in  the  lions'  den, 
and  concluded  by  saying  all  he  wanted  was  a  copy  of  the  indict- 
ment, counsel,  time  to  consult,  and  liberty  to  produce  his 
witnesses.  If  this  was  refused,  he  was  willing  to  die  as  the 
object  of  their  indignation  and  malice.  "Do  your  will  and 
pleasure." 

The  Attorney-General  then  addressed  the  Court,  and  urged 
that  the  Oxford  case  did  not  bind  them,  and  that  the  Court 
should  not  grant  the  prisoner's  requests  and  make  new  prece- 
dents. 

Lilburne  protested  against  the  Attorney- General  calling  him 
a  traitor  before  he  was  convicted. 

Lilburne  asked  time  to  get  his  witnesses,  and  the  Court  told 
him  he  might  have  till  the  next  day.     He  urged  that  was  not 
1  3  Inst.  29,  127. 
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enough,  as  some  lived  80  or  100  miles  away,  and  asked  for  eight 
To  this  tin-  ( 'ourt,  would  not  agree,  but  as  an  extraordinary 
favour  adjourned  until  the  next  day  at  7  A.M. 

In  tin-  morning,  when  Lilburne  was  placed  at  the  bar,  he 
want nl  his  brother  and  his  solicitor  to  stand  by  him,  but 
the  Court  would  not  allow  it. 

Lilbimn'  still  urged  his  request  for  counsel,  and  said  it  had 
been  allowed  to  Major  Rolfe,  who  was  tried  for  treason  in  trying 
to  murder  Charles. 

Keeble  said  that  that  case  was  under  the  law  then  in  being. 
Rolfe  might  have  confessed  the  matter ;  if  Lilburne ,  would 
confess,  it  would  alter  the  case,  if  he  did  not  the  Court  would 
be  Lillmrne's  counsel. 

Lilburne  replied  that  if  he  was  to  be  denied  "what  was 
granted  to  be  law  by  cavalier  judges,  and  by  judges  who  were 
in  power  at  that  time,  the  Lord  deliver  me  from  standing  in 
need  of  you  to  be  my  counsellors." 

The  Attorney-General  then  asked  the  Court  to  go  on,  as 
Lilburne  had  pleaded  not  guilty,  and  had  confessed  something. 

This  Lilburne  vehemently  denied.  After  a  further  wrangle 
the  jury  were  called.  Lilburne  wanted  his  brother  to  stand  by 
him  to  tell  him  who  the  jury  were,  but  this  the  Court  refused 
to  allow,  and  turned  one  person  out  of  Court  who  spoke  to  the 
prisoner. 

Lilburne  peremptorily  challenged  several  of  the  jury,  and 
when  they  were  all  sworn,  the  indictment  was  read  over,  and 
the  prisoner  given  in  charge  to  the  jury. 

The  junior  counsel  for  the  prosecution  stated  the  effect  of 
the  indictment. 

The  Attorney- General  opened  the  case.  The  charges  against 
the  prisoner  were  1st,  That  he  said  the  Government  now  estab- 
lished was  tyrannical,  unjust  and  unlawful;  that  he  denied  that 
the  Commons  in  Parliament  were  the  supreme  authority  of  the 
nation.  2nd,  That  he  had  conspired  to  stir  up  rebellion  against 
the  present  Government.  3rd,  That  he  had  tried  to  stir  up 
mutiny  in  the  army.  These  charges,  not  to  catch  at  words 
would  be  proved  from  the  books  Lilburne  had  published,  for 
printing  is  of  a  mature  and  deliberate  consideration. 

The  first  witness  called  was  Thomas  Newcombe,  who  proved 
that  Lilburne  and  Jones  brought  the  book  called  "An  Outcry" 
to  him  to  print,  and  agreed  for  the  price;  that  Lilburne  alone 
brought  the  copy ;  that  they  came  at  night  and  examined  the 
I -root's  of  the  first  sheet ;  that  Lilburne  alone  brought  the  rest 
of  the  copy;  that  he  the  witness  was  arrested  before  the  printing 
was  finished. 
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Lilbume  wanted  to  cross-examine  the  witness,  but  was  told 
by  Keeble :  "  You  must  desire  us  to  ask  him  the  questions,  you 
must  not  demand  it  of  yourself." 

Newcombe  admitted  that  Lilburne  did  not  correct  the  proofs ; 
that  the  copies  were  seized  before  they  were  perfected;  that 
Jones  agreed  with  him  for  the  price,  and  gave  him  the  copy,  not 
Lilburne. 

John  Tooke  was  then  called.  He  was  a  soldier  to  whom 
Lilburne  had  given  a  copy  of  his  book,  "An  Outcry."  When 
he  and  some  other  soldiers  were  at  a  public-house  in  Ivy  Lane, 
Lilburne  met  them,  and  asked  the  witness  to  have  some  beer; 
they  began  talking,  and  Lilburne  asked  if  they  had  seen  the 
book  called  "An  Outcry."  One  of  the  party,  Lewis,  said  he 
had  heard  of  it,  and  thought  of  buying  it,  and  Lilburne  thereupon 
gave  him  a  copy.  Lilburne  added  that  the  soldiers  kept  them 
all  in  slavery,  and  told  them  where  to  buy  more  of  the  books. 

Lilburne  wished  to  ask  the  witness  who  began  the  con- 
versation. Keeble  asked  the  object  of  the  question. 

Lilburne  replied,  to  show  that  the  statement  in  the  indict- 
ment that  he  went  among  the  soldiers  to  stir  up  mutiny  was 
untrue.  Keeble  said  it  was  immaterial  if  the  book  was  given, 
how  it  was  given. 

Thomas  Lewis  was  called,  and  confirmed  the  last  witness 
as  to  Lilburne  giving  the  book  and  saying  where  more  could  be 
bought. 

The  Attorney-General  asked :  "  What  did  Col.  Lilburne  say 
to  you  concerning  your  pay ;  did  not  he  ask  you  —  —  1 " 

Lilburne  interposed:  "Pray  Sir,  do  not  direct  him  what  to 
say,  but  leave  him  to  his  own  conscience  and  memory." 

John  Skinner,  another  soldier,  was  then  called,  and  he 
corroborated  what  Tooke  had  said  as  to  Lilburne  giving  the 
book. 

Captain  Merriman  was  called,  who  proved  that  the  book  was 
given  to  him  by  the  Lieutenant,  who  got  it  from  Lewis,  and  that 
he  gave  it  to  Frost,  the  Solicitor  of  the  Council  of  State,  and 
it  was  the  book  produced. 

The  Attorney-General  then  submitted  he  had  proved  the 
third  point,  as  to  stirring  up  mutiny  in  the  army. 

Lilburne  urged  that  they  had  not  proved  that  the  book  now 
produced  was  the  identical  book  he  gave  the  soldiers,  nor  that 
it  was  a  copy  of  the  manuscript  that  the  printer  swore  Jones 
i^ave  him,  and  of  which  Lilburne  had  had  an  unconnected  sheet. 
The  Attorney-General  said  this  could  be  proved  afterwards. 

The  Attorney-General  then  went  on  to  the  paper,  "Salva 
et  Libertate,"  and  said  that  he  sent  for  Lilburne  to  come  to  him, 
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that    Lilburne  declined   to   do   so  as   the   Lieutenant    of  the 
Tower  had  no  warrant;  that  then  a  warrant  was  sent. 

Lilburne  protested  against  this ;  if,  said  he,  "  we  are  on  a 
matter  of  fact  let  the  witnesses  state  it ;  do  not  let  them  be  told 
beforehand  what  they  are  to  say." 

The  Lieutenant  of  the  Tower  was  then  called  and  sworn, 
dd  that  the  Attorney-General  sent  word  to  him  to  bring 
Lill>urne  to  his  chambers  in  the  Temple.  Lilburne  asked  for 
his  warrant;  he  said,  I  have  no  warrant,  only  word  of  mouth. 
Lill'iirne  refused  to  go  on  a  verbal  warrant  unless  forced;  but 
the  next  day  the  Attorney-General,  being  told  he  refused  to  go, 
made  out  a  warrant.  Lilburne  asked  for  a  copy,  and  having 
considered  it  said  he  did  not  intend  to  admit  that  gentleman's 
authority  as  Attorney-General.  He  promised,  however,  to  go 
quietly  to  the  Temple,  which  he  did.  He  gave  the  lieutenant  a 
paper  protesting  against  the  Attorney-General's  authority.  The 
paprr  now  produced  is  the  one;  it  had  not  been  out  of  his 
i-u*t»>dy  since  he  gave  it  him. 

Keeble  asked  Lilburne  if  he  admitted  the  paper  to  be  in 
his  handwriting. 

Lilburne  replied  he  was  too  old  a  bird  to  be  catched  with 
such  simple  gins ;  "  I  have  learnt  more  law  out  of  the  Petition 
of  Right  and  Christ  pleading  before  Pilate  than  to  do  so." 

Keeble  said  to  the  jury :  "  You  see  the  man,  and  the  quality 
of  the  man ;  this  is  the  paper  he  delivered  with  his  own  hand, 
and  that  is  sufficient,  as  well  as  if  it  was  of  his  own  hand- 
writing." 

Lilburne  rejoined:  "Good  Sir,  your  verbal  bench  law  is  far 
short  of  your  written  text  in  your  own  Law  books." 

Tlie  paper  was  put  in. 

Lilburne  asked  in  what  part  of  the  Tower  the  paper  was 
given,  whether  in  London  or  Middlesex,  and  the  Lieutenant 
said  Middlesex. 

The  Attorney-General  observed :  "  You  see  the  valiantness 
of  this  champion  for  the  people's  liberties,  that  will  not  own 
his  own  hand,  though  I  must  desire  you,  gentlemen  of  the 
jury,  to  observe  that  he  impliedly  confesseth  it" 

Lilburne  protested  against  this,  saying  he  had  a  life  to  lay 
down,  but  they  must  prove  the  facts. 

The  Attorney-General  then  went  on  to  the  point  as  to  the 
book,  "An  Impeachment  of  Treason  against  Oliver  Cromwell,'' 
and  asked  if  Lilburne  would  own  it;  this  he  refused  to  do,  so 
the  Attorney-General  proceeded  to  prove  it. 

Thomas  Daftern  was  called,  and  proved  that  he  met 
Lilburne  on  Southwark  bridge ;  went  with  him  to  his  house  in 
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South wark;  Lilburne  gave  him  a  book  to  take  to  Col.  Ayres,  at 
Warwick  Castle,  which  witness  gave  Major  Hawks  worth, 
Governor  of  Warwick  Castle  ;  he  only  saw  that  one  copy. 

Richard  Lander  who  was  present  at  the  same  time,  con- 
firmed this. 

Major  Hawks  worth  proved  receiving  the  book,  which  he 
sealed  up  in  a  paper  with  four  seals  and  gave  it  to  Col. 
Purefoy. 

Col.  Purefoy  was  called. 

Lilburne  objected  to  him  giving  evidence  as  being  a  mem- 
ber of  the  Council  of  State,  for  crimes  against  which  he  was 
indicted.  The  King  was  never  allowed  to  be  a  witness  against 
the  prisoner,  and  the  prosecutor  could  not  be. 

The  Court  overruled  the  objection.  Purefoy  swore  to  the 
receipt  of  the  book  from  Major  Hawks  worth,  and  that  the  book 
produced  was  the  same. 

The  Attorney-General  and  Justice  Jermin  here  urged  Lil- 
burne to  confess,  and  not  give  all  this  trouble  in  proving  the 
case;  but  Lilburne  refused:  "I  thank  you  for  your  good  law, 
I  can  teach  myself  better." 

The  Attorney -General  urged  the  proof  was  complete  as  to 
the  book. 

Lilburne  said  he  wondered  the  Attorney-General  was  not 
ashamed  to  press  the  testimony  further  than  it  went,  for 
Daffern  did  not  swear  what  the  book  was. 

The  Attorney-General  went  on  to  "The  Preparative  to  the 
Hue  and  Cry,  after  Sir  A.  Haselrig." 

The  Lieutenant  of  the  Tower  swore  that  such  a  book  was 
given  to  him  by  Lilburne  in  the  Tower,  but  would  not  swear 
that  the  book  produced  was  the  same. 

Mr  Nutleigh  was  called.  Lilburne  asked  to  be  told  who 
and  what  the  witnesses  were,  as  he  had  not  even  seen  these 
before. 

Keeble  replied :  "  You  see  they  look  like  men  of  quality." 

The  Attorney-General  stated  they  were  his  servants. 

Nutleigh  swore  that  when  Lilburne  was  brought  from  the 
Tower  to  the  Attorney-General's  Chambers  in  the  Temple  he 
saw  him  give  the  book  produced  to  the  Attorney-General,  and 
heard  him  admit  he  was  the  author  of  all  of  it,  except  the 
errata  of  the  printer. 

Rodney  and  the  Lieutenant  of  the  Tower  were  called  and 
said  they  were  present  when  Lilburne  did  this,  and  corro- 
borated Nutleigh. 

The  Attorney-General  stated  he  had  proved  enough  as  to 
this,  and  went  on  to  the  next  book,  "The  Legal  and  Fundamental 
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Lilx-rtv  of  tin*  people  of  England  revived  and  asserted,"  which 
liMil  Li  II  >urne's  name  upon  it  as  the  author.  The  Attorney- 
(J«  in  i-al  then  caused  the  parts  on  which  he  relied  in  that  book, 
and  wh it-li  were  marked,  to  be  read  out  by  the  crier  of  the 
Court  ;  tin-  parts  contained  such  statements  as  these:  "that 
those  men  who  sit  at  Westminster  were  no  parliament;"  "that 
generals  are  nothing  in  Law;"  "that  parliament,  like  so  many 
arinrd  thieves  and  robbers  on  the  highway,  assume  a  power  by 
their  own  will  most  traitorously  to  do  what  they  like." 

The  Attorney-General  proposed  to  put  in  the  Acts  of  Parlia- 
ment, declaring  the  Commonwealth  to  be  a  free  state1,  and  that  it 
was  t  reason  to  say  the  Government  was  tyrannical  and  unlawful2. 
He  urged  the  Acts  proved  themselves,  but  this  Lilburne  denied, 
so  Nutleigh  was  called  and  stated  that  he  and  the  Clerk  of  the 
Parliament  had  examined  the  copy  produced  with  the  Roll  at 
Westminster.  This  Lilburne  urged  was  not  enough,  that  it 
must  be  proved  that  the  Act  had  been  proclaimed  in  every 
hundred  and  market  town,  and  that  the  books  of  the  Clerk  of 
the  House  of  Commons  were  not  in  law  a  record.  The  Court 
overruled  the  objection,  the  Clerk  then  read  the  Act  of  the 
19th  May,  1649,  declaring  England  a  Commonwealth,  and  the 
Act  of  the  17th  July,  1649,  declaring  what  offences  should  be 
adjudged  high  treason. 

The  Attorney-General  then  said :  "You  have  heard  what  the 
law  is :  that  it  is  treason  for  any  one  maliciously  or  advisedly 
to  publish  by  writing,  printing,  or  openly  declaring,  that  the 
Government  is  tyrannical,  usurped  or  unlawful,  or  that  the 
Commons  in  Parliament  assembled  are  not  the  supreme 
authority  of  the  nation.  We  have  proved  the  publication  of 
the  books,  and  we  shall  prove  out  of  those  books  that  he  has 
declared  the  Government  to  be  tyrannical,  usurped  and  un- 
lawful, first  out  of  the  book  'The  Impeachment  of  Treason 
against  Cromwell '." 

The  Clerk  was  ordered  to  read  a  passage  which  said,  "  The 
keeping  up  of  an  army  whose  slaves  and  vassals  the  people 
are,  which  slavery  is  like  daily  to  increase  under  the  pre- 
sent tyrannical,  arbitrary,  new  created,  robbing  Government." 
Other  passages  were  read,  in  which  Lilburne  stated  that  now 
there  were  no  legal  magistrates  in  England,  that  if  Parlia- 
ment "  had  their  deserts  they  should  go  to  Tyburn  or  Tower 
Hill,  there  by  a  halter  or  axe  to  receive  them." 

Passages  from  "  The  Apprentices'  Outcry"  were  then  read, 


1  See  antf,  p.  587,  Act  of  1649,  cap.  27. 
*  JSee  ante,  p.  583,  Act  of  1649,  cap.  44. 
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which  said  that  the  present  Parliament  by  erecting  the  Council 
of  State  gave  a  precedent  for  erecting  a  martial  government  by 
blood  and  violence.  No  slavery  was  worse  than  being  destroyed 
by  our  pretended  friends. 

In  "The  Preparative  to  the  Hue  and  Cry,  after  Sir  Arthur 
Haselrig,"  Lilburne  spoke  of  the  Parliament  as  "the  present 
nothing,  or  illegal  juncto,  or  the  present  illegal  thing  called  the 
Council  of  State."  ' 

In  "The  Legal  and  Fundamental  Liberties  of  England 
Revived  "  it  was  said'that  "the  coterie  of  men  at  Westminster, 
that  gave  commission  to  the  High  Court  of  Justice  to  try  and 
behead  the  King,  were  no  more  a  Parliament  by  law,  or  a 
representation  of  the  people  by  the  rules  of  justice  and  reason, 
than  a  company  of  armed  thieves,  who  choose  to  try,  judge, 
condemn,  hang,  or  behead  any  man  they  please."  Other  ex- 
tracts were  read  at  great  length.  The  Attorney-General  now 
contended  he  had  proved  enough,  the  Jury  must  convict, 
for  they  could  not  lay  Lilburne  in  the  balance  against  the 
honour  of  all  the  powers  in  the  nation,  and  also  the  peace 
thereof. 

Lilburne  then  began  his  defence.  He  urged  that  there  were 
various  points  of  law  in  his  indictment  that  ought  to  be  argued 
by  counsel ;  that  the  prosecution  had  only  fixed  him  with  the 
"Outcry"  of  all  the  books  they  had  charged  him  with;  that 
there  should  be  two  witnesses.  As  to  the  Court — 

Keeble  told  him  not  to  reflect  on  the  Court  >  it  was  a  Court 
such  as  none  in  his  condition  had  ever  had  before,  so  many 
grave  Judges  of  the  Law. 

Lilburne  replied  he  should  sooner  have  had  a  legal  court, 
an  ordinary  one  at  assizes  or  sessions. 

Keeble  said;  "If  you  had  had  one  judge  and  no  more  you 
would  have  been  malapert  and  outtalked  him,  but  you  can- 
not do  so  here." 

Lilburne  rejoined:  "I  am  not  daunted  by  the  multitude  of 
my  judges,  the  glittering  of  your  scarlet  robes,  nor  the  majesty 
of  your  presence  and  harsh  austere  deportment  towards  me.  I 
bless  my  good  God  for  it,  who  gives  me  courage  and  boldness." 
Lilburne  asked  for  an  adjournment,  that  he  might  have  time 
to  prepare  an  answer  to  the  case  made  against  him.  This  was 
flatly  refused.  Lilburne  then  appealed  "  to  the  Lord  God  omni- 
potent, and  mighty  Judge  between  you  and  me,  to  require  and 
requite  my  blood  at  the  hands  of  you  and  your  posterity  to  the 
third  and  fourth  generation." 

As  he  said  this  the  scaffolding  at  the  end  of  the  Guildhall 
gave  way,  and  the  people  were  thrown  down  into  the  hall.  As 
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soon  as  the  confusion  ceased,  the  Court  allowed  Lilburne  a  little 
tinx'  ami  a  chair  to  sit  down.  He  then  went  on  with  his 
»lrf.  n.  -  ;  appealed  to  the  Jury,  whom  he  called  judges  of  Jaw 
11  us  of  facts,  to  reflect  that  his  life  was  in  their  hands, 
that  the  Court  were  only  the  pronouncers  of  the  sentence. 

This  Keeble  could  not  stand,  and  asserted  that  the  Jury 
\vciv  jutli^-s  of  fact  alone,  and  had  nothing  to  do  with  the  law. 

Mr  Justice  Jerrain  stigmatized  this  doctrine  of  Lilburne  as 
4<  a  damnable  and  blasphemous  heresy." 

Lilburne  said  he  would  prove  it  to  be  so  from  Lord  Coke1, 
and  said  it  was  to  be  found  in  his  commentary  on  Plowden. 

The  Court  said  Coke  never  wrote  a  commentary  on  Plowden; 
there  was  no  such  book. 

Lilburne  corrected  himself,  and  said  he  meant  Littleton, 
but  the  Court  interrupted  him  so,  he  fell  into  the  mistake.  He 
then  urged  that  the  Act  of  Edward  VI.*  required  two  witnesses, 
juid  that  none  of  the  facts  alleged  by  the  prosecution  had  been 
tl« -posed  to  by  two  witnesses,  and  went  through  all  the  evidence 
t«>  prove  this.  He  then  urged  that  he  had  acted  with  a  pure 
conscience,  and  that  it  was  a  rule  of  law  actus  non  facit  reum 
«»ns  sit  rea,  and  concluded  by  a  passionate  appeal  to  the 
Jury  that  if  they  convicted  him  the  Lord  would  require  his 
blood  at  their  hands. 

The  speech  was  received  with  loud  applause  by  the  by- 
standers, and  the  Judges  ordered  Major-General  Skippon  at 
once  to  send  for  more  soldiers  to  keep  the  peace. 

The  Attorney-General  replied.  He  said  that  the  Act  as  to 
two  witnesses  was  repealed  by  the  Act  of  Mary3,  and  that  if  it 
were  not  there  were  enough  witnesses  here.  He  went  through 
the  evidence  with  frequent  interruptions  from  Lilburne,  who 
accused  him  of  telling  impudent  falsehoods,  and  asked  to  be 
delivered  from  him,  the  vilest  of  men. 

The  Court  told  Lilburne  he  must  speak  no  more,  as  the 
Counsel  for  the  prosecution  always  had  the  last  word. 

Keeble  summed  up  the  case.  He  told  the  Jury  that  the  Act 
of  Maiy  repealed  the  Act  of  Edward  ;  that  all  treasons  were  to 
be  tried  by  the  Common  Law,  and  by  it  there  need  only  be  one 
witness;  as  to  the  charge,  the  questions  for  them  were,  do 
the  books  vilify  the  Parliament  of  England  and  the  present 
Government,  was  their  object  to  stir  up  tumults,  and  are  the 
ited  from  the  books  calculated  to  have  that  effect? 
He  directed  them  to  convict  the  prisoner. 

1  1  In*t.  sec.  366. 

»  Stat.  5  and  6  Ed.  VI.  c.  11,  see  ante,  p.  122. 

*  Stat.  1  and  2  P.  and  M.  c.  10,  see  ante,  p.  148. 
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Mr  Justice  Jerinin  added  that  there  never  had  been  such 
abuse  offered  to  a  Court  as  Lilburne  had  offered,  nor  such 
language  used  as  he  had  used;  and  he  very  plainly  told  the 
Jury  to  convict.  The  Jury  asked  to  be  allowed  a  cup  of  sack 
before  retiring,  but  this  the  Court  refused.  After  about  two 
hours'  absence  they  returned  into  Court  with  a  verdict  of  Not 
guilty. 

Notwithstanding  his  acquittal  Lilburne  was  taken  back  to 
the  Tower,  and  it  was  a  week  or  more  before  he  was  liberated. 

This  trial  of  Lilburne  is  remarkable  for  several  things.  It 
is  one  of  the  very  few  State  trials  of  the  time  that  ended  in 
an  acquittal.  It  was  conducted  far  more  in  accordance  with 
modern  forms  than  any  that  had  preceded  it.  We  first  meet 
with  objections  to  leading  questions,  to  copies  of  documents  as 
evidence,  raised  here.  We  have  also  for  the  first  time  the 
point  raised  that  afterwards  gave  rise  to  so  much  discussion, 
of  the  duty  of  a  Jury  on  questions  of  law  and  questions  of 
fact.  The  right  of  the  Counsel  for  the  prosecution  to  reply 
is  also  here  stated.  Some  of  the  law  laid  down  is  also  singu- 
lar. The  Judges  telling  the  Jury  that  only  one  witness  was 
necessary  in  treason  is  a  step  in  advance  of  what  had  previously 
been  done.  It  had  been  held  that  two  witnesses  were  not 
necessary,  but  never  laid  down  as  law  before  that  one  was  all 
that  was  required.  The  treatment  of  the  prisoner  by  the  Judges 
does  not  shew  much  improvement  on  the  treatment  prisoners 
had  met  with  under  Charles  I.  Yet  on  the  whole  the  trial 
seems  to  have  been  fairer  and  conducted  more  in  accordance 
with  modern  ideas  of  justice  than  any  of  its  predecessors.  The 
verdict  of  the  Jury  was  clearly  against  the  weight  of  evidence. 
Assuming  that  the  laws  were  good  and  binding,  Lilburne  was 
clearly  guilty  of  treason,  and  would  most  likely  have  been  con- 
victed at  the  present  day.  Indeed  there  are  few  cases  in  which 
the  independence  of  a  jury  standing  between  the  Government 
and  their  victim  is  so  clearly  seen. 

In  1651  Lilburne's  uncle,  Mr  George  Lilburne,  accused 
Sir  Arthur  Haselrig  of  taking  from  him  by  force  a  colliery 
in  Durham  worth  £5000  a  year.  A  petition  by  George 
Lilburne  was  preferred  to  Parliament,  and  being  referred  to 
a  Committee,  Lilburne  attended,  and  argued  it  011  his  uncle's 
behalf.  Parliament  reported  against  the  petition,  and  passed 
votes  fining  John  Lilburne  £3000,  and  ordered  him  to  pay  Hasel- 
rig £2000  for  damages,  and  £500  each  as  damages  to  four  Com- 
Banishment.  missioners;  and  that  Lilburne  should  be  banished  from  England, 
Scotland,  and  Ireland,  and  if  he  returned  should  be  guilty  of 
felony  and  suffer  death;  that  if  he  did  not  depart  within  30 
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•  lays,  lie  was  also  guilty  of  felony,  and  the  Serjeant  at  Arms 
was  ordered  to  arrest  him  and  bring  him  to  the  bar..  He  was 
(1,  brought  to  the  bar  of  the  House,  and  ordered  to 
kneel.  This  he  refused  to  do.  So  another  Act  was  passed, 
Mulshing  him  ;m<l  ^ivin^  him  only  20  days  to  leave  England. 
Against  this  treatment  of  Lilburue  a  very  numerously-signed 
petition  was  presented,  but  the  House  refused  to  hear  it.  Lil- 
lmnn»  then  applied  for  a  passport,  but  the  Speaker  refused  to 
uivr  him  one.  He  went  to  Dover,  and  was  at  first  refused  leave 
to  go  abroad;  but  upon  producing  the  votes  of  the  House,  was 
allowed,  and  then  he  went  to  Amsterdam.  In  1653  he  returned 
to  England,  and  was  arrested  for  being  at  large  contrary  to  the 
Act.  He  was  sent  by  the  Lord  Mayor  to  Newgate,  and  although 
various  petitions  were  presented  to  the  House  of  Commons  for 
his  release,  the  Government  determined  to  bring  him  to  trial  for 
being  at  large  contrary  to  the  Act.  On  the  13th  July,  1653,  he 
was  brought  to  trial  at  the  Old  Bailey,  before  Chief  Baron 
Wylde,  he  refused  to  hold  up  his  hand  until  the  Court  ex- 
plained to  him  what  that  ceremony  meant.  He  refused  to 
plead  till  he  had  a  copy  of  his  indictment,  and  counsel  assigned 
to  argue  the  defects  of  law  in  it.  This  the  Court  granted,  and 
ordered  him  to  draw  up  his  exceptions  to  the  indictment  in 
writing.  He  had  great  difficulty  in  getting  a  copy  of  the 
indictment  to  do  this,  but  was  at  last  successful. 

On  being  brought  up  again,  he  declined  to  plead  till  his 
exceptions  were  argued.  The  Court,  on  their  being  handed  in, 
said  they  were  not  signed  by  counsel,  and  could  not  be  enter- 
tained. Lilburne  replied  that  the  counsel  were  only  assigned  as 
to  one  point ;  the  exceptions  went  over  many.  Lilburne  then 
demanded  that  the  Act  of  Parliament  banishing  him,  the  judg- 
ment on  which  it  was  founded,  and  the  crimes  of  which  it  found 
him  guilty,  should  be  read.  At  this  a  great  dispute  arose  be- 
tween the  Court,  Lilburne,  and  the  Attorney-General  Prideaux. 
Lilburne  stuck  to  his  point  that  he  would  not  plead  until  he  had 
his  legal  rights.  The  Clerk  of  the  Court  suggested  he  should 
be  gagged  and  not  allowed  to  speak,  and  sentence  of  death  at 
once  passed  on  him.  Lilburne  contended  that  they  were  afraid 
to  produce  the  Act,  and  at  last  he  agreed  to  waive  his  excep- 
tions to  the  indictment  if  the  Court  agreed  it  should  be  done 
without  prejudice  to  his  right  to  have  the  Act  read. 

The  Jury  acquitted  Lilburne,  and  for  so  doing  were  sum- 
moned before  the  Council  of  State  to  answer  for  their  conduct, 
thus  reviving  a  practice  of  the  worst  times  of  the  Tudors '. 

1  See  Throckmorton's  case,  a/ite,  p.  157. 
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The  Government,  before  the  trial  took  place,  to  prejudice 
the  people  against  Lilburne,  published  various  examinations  and 
information  to  shew  his  apostasy  from  the  popular  cause  to  the 
party  of  Charles  Stuart,  and  what  his  intentions  were  in  coming 
over  into  England  out  of  Flanders,  but  all  this  failed  to 
prejudice  Lilburne  in  the  popular  estimation.  Oldmixon  says 
Cromwell  was  so  afraid  of  him,  that  to  keep  him  quiet  he 
allowed  him  a  pension  equal  to  a  lieutenant -colonel's  pay. 
During  his  trial  tickets  were  freely  circulated  with  the  follow- 
ing rhymes,  another  form  of  which  Macaulay  states  was  used 
on  the  trial  of  the  Seven  Bishops : 

And  what,  shall  then  honest  John  Lilburne  die? 
Three  score  thousand  will  know  the  reason  why. 

Eusebius  Andrewes's  Case3. 

Andrewes,  a  barrister  of  Gray's  Inn,  was  arrested  in 
March,  1650,  for  treason  in  conspiring  against  the  Common- 
wealth. He  had  served  in  the  army  under  Charles  from  January, 
1642,  till  after  the  surrender  of  Worcester  in  July,  1645.  It 
was  said  that  he,  Sir  John  Gell,  Major  Barnard,  Capts.  Smith, 
Benson,  and  Ashley,  had  entered  into  a  design  to  raise  a  rebel- 
lion in  the  Isle  of  Ely,  and  to  surprise  the  different  cavalry  out- 
posts of  the  Parliament  troops ;  that  an  engagement  to  carry 
out  this  plan  was  drawn  up,  Andrewes  was  to  take  it  over 
to  the  Prince  of  Wales,  and  get  his  approval  of  it ;  that  prepa- 
ration was  also  made  for  a  rising  in  Kent.  Nothing,  however, 
took  place,  and  Government  getting  knowledge  of  the  pro- 
ceedings, Andrewes  and  the  others  were  arrested  at  Gravesend. 
He  was  taken  before  the  Lord  President  Bradshaw,  Sir  Henry 
Mildmay,  and  Thomas  Scot,  three  members  of  the  Council  of 
State,  and  examined  by  them,  and  on  being  told  that  Sir 
John  Gell,  Barnard,  Smith,  Benson,  and  Ashley  were  arrested, 
made  a  confession  of  the  plot ;  he  was  afterwards  sent  to  the 
Tower,  and  was  several  times  examined  there ;  once  he  was 
confronted  with  Sir  John  Gell,  and  afterwards  made  some  ad- 
dition to  his  previous  statement.  He  declared  that  he  had 
been  watched  by  spies  for  years  past,  and  this  Bradshaw  did 
not  deny,  but  justified  as  the  universal  practice  in  all  states. 
After  being  kept  in  prison  for  some  time,  he  petitioned  Par- 
liament either  to  be  brought  to  a  speedy  trial  or  else  to  be 
discharged.  No  answer  was  returned  to  his  petition.  At 
last,  in  August,  he  was  brought  before  the  High  Court  of 
Justice,  Bradshaw  sitting  as  President.  Prideaux,  the  Attorney- 
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(;. n«  ral,  urged  that  Andrewes's  statements  amounted  to  a  con- 
fes.M 

iivwes  put  in  his  defence  in  writing.    He  referred  to  the 
•J!>th  (  h,i|  _rna  f'harta,  that  no  one  can  be  tried  but 

liy  his  peers;  to  the  42  Edward  III.  c.  1,  confirming  Magna 
( 'harta,  and  sec.  2  declaring  any  Statute  made  against  it  to  be 
voi.l ;  that  therefore  the  Act  of  the  26th  March,  1650,  establish- 
ing a  High  Court  of  Justice,  was  void  being  diametrically  con 
to  Magna  Charta;  that  the  High  Court  of  Justice  was  also 
contrary  to  the  Petition  of  Right,  3  Car.  1,  in  deciding  by  the 
majority  of  votes,  as  was  the  custom  in  Courts  Martial;  that  the 
ustrance  of  the  15th  December  1641 ,  and  the  declarations  of 
the  1  7th  January,  12th  July,  and  16th  October,  1642,  which  were 
the  justifying  causes  of  the  war,  declared  the  ordinary  Courts  of 
Justice  were  the  subjects'  birthrights,  and  invoked  God's  curse 
on  any  who  deprived  them  of  their  rights ;  that  the  declaration 
of  the  17th  April,  1646,  promised  not  to  interrupt  the  course 
of  Justice  in  the  ordinary  courts,  and  the  votes  of  some  ad- 
dresses in  January,  1649,  stated  that  the  Parliament,  though  they 
set  the  King  aside,  yet  would  govern  by  the  laws,  and  not 
interrupt  the  course  of  Justice  in  the  ordinary  courts  thereof ; 
that  the  creation  of  the  High  Court  of  Justice  was  a  breach 
of  all  these  declarations,  a  breach  of  faith  to  the  people  of 
Kii'_rl.mil ;  ami  he  asked  not  to  be  tried  by  it,  but  by  the  ordinary 

s  of  the  land. 

He  put  in  a  further  answer  objecting  that  the  High  Court 
of  .1  ust ice  was  not  a  court  of  record,  and  that  the  members  of  it 
had  not  taken  the  ordinary  oath  to  administer  justice,  but  a 
new  and  extraordinary  oath.  By  a  third  answer  he  alleged  he 
had  a  right  to  be  tried  by  his  peers,  that  the  members  of  the 
Court  were  not  his  peers,  and  that  its  constitution  deprived  him 
of  his  ri.u'ht  of  challenge,  and  he  claimed  the  benefit  of  the  right 
of  being  tried  by  his  peers. 

At  his  trial  he  said  he  did  not  refuse  to  plead,  but 
only  suspended  his  plea,  and  gave  as  his  reasons  for  doing  this  : 
(1)  That  Magna  Charta  provided  for  trial  by  the  prisoner's  peers, 
t  h;i  ?  all  statutes  against  it  were  void,  that  as  the  Act  constituting 
the  High  Court  of  Justice  deprived  a  man  of  trial  by  his  peers, 
it  was  contrary  to  Magna  Charta  and  void.  (2)  That  by  the 
Petition  of  Right,  trial  by  commission  was  declared  illegal ;  that 
trial  l>y  the  High  Court  of  Justice  was  in  effect  a  trial  by  com- 
mission ;  that  the  Court  had  only  power  to  adjudge  and  cause 
execution  to  be  done;  that  they  had  no  power  to  adjudge  and 
discharge  ;  and  if  not  guilty  he  was  by  law  entitled  to  this,  so 
that  this  Court  had  not  power  to  do  full  justice.  (3)  They  were 
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not  a  Court  of  Record,  and  so  could  not  try  cases  of  life  and 
forfeiture  of  lands,  and  Parliament  had  frequently  declared  it 
would  not  alter  the  course  of  the  ordinary  courts  of  justice ; 
therefore  the  jurisdiction  of  the  Court  was  contrary  to  the  declara- 
tion of  Parliament ;  that  if,  the  ordinary  courts  being  open  and 
accessible,  he  was  to  be  judged  by  this  Court,  he  was  robbed 
and  divested  of  his  birthright,  and  in  him  the  freemen  of 
England  were  despoiled  at  the  will  of  the  Parliament  and  reduced 
to  slavery,  for  as  Stauiiford  said,  "  Misera,  servitus  est  ubi  jus  est 
vagum  aut  incog  nitum." 

The  Attorney-General  here  interrupted  him,  and  told  him  to 
take  heed  not  to  slander  the  Court. 

Andrewes  then  urged  (4)  That  trial  before  the  High  Court 
of  Justice  deprived  him  of  his  right  to  have  his  case  heard  by  a 
grand  jury,  and  that  it  took  away  from  him  the  chance  of  the 
grand  jury  ignoring  the  Bill.  (5)  The  Court  was  not  sworn  to 
pass  between  him  and  the  Government ;  they  were  sworn 
secretly  and  by  a  new  form  of  oath,  of  the  details  of  which,  he 
was  ignorant.  (G)  That  he  ought  to  be  tried  by  a  jury;  that 
nothing  in  the  Act  constituting  the  Court  prevented  it,  and  he 
demanded  it  as  his  right.  Andrewes  proceeded  to  cite  various 
Statutes  to  prove  he  was  entitled  to  be  tried  by  a  jury,  but  Keeble 
interrupted  him  and  said,  "Those  Statutes  are  now  out  of 
date."  Andrewes,  after  again  appealing  to  precedent,  concluded 
by  saying  he  would  sooner  die  the  law's  martyr  than  live 
the  State's  slave,  and  asked  the  judges  to  take  into  their 
sober  consideration  and  deliberately  give  their  judgment  whether 
he  ought  to  plead  before  them  as  judges  and  to  the  charges 
in  articles,  not  in  presentment  or  indictment,  whether  he 
could  be  tried  without  a  jury  and  condemned  upon  evidence 
unseen. 

The  Attorney-General  told  him  the  Court  had  no  leisure  to 
take  notice  of  law  cases,  only  of  his  confession.  That  he  had  an 
affection  to  act,  though  nothing  acted,  that  was  sufficient  treason, 
and  for  that  affection  he  deserved  death. 

Sentence  was  then  pronounced  that  he  should  be  hung, 
drawn  and  quartered,  but  on  his  petitioning  Parliament,  his 
sentence  was  changed  into  beheading. 

This  trial,  if  it  can  be  so  called,  of  Andrewes  is  one  that 
recalls  the  proceedings  of  the  worst  days  of  the  Law  of  Treason. 
Andrewes  might  have  been  guilty  of  treason,  but  this  was 
very  doubtful,  and  nothing  was  proved  against  him.  His 
objections  to  the  Court  that  tried  him  were  of  course  over- 
ruled, but  though  technical,  they  were  none  the  less  valid 
objections.  Proof  by  witnesses,  trial  by  jury,  right  of  challenge, 
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now  all  abolUhrd  l.y  one  act.  The  words  of  Charles, 
ct  what  justice  others  will  receive,"  must  have  come 
home  with  crushing  force.  In  addition  to  these  other  points, 
it  is  here  laid  down  as  law  that  a  bare  intention  to  levy 
war  nut  evidenced  by  any  overt  act  is  treason.  Truly  it  might 
be  said  of  the  English,  as  it  was  afterwards  of  the  French 
revolution  :  "Oh  !  Liberty,  what  crimes  are  committed  in 
tliv  name  !" 

The  Court  afterwards  proceeded  against  Sir  John  Cell  for 
his  misprision  of  treason.  He  was  sentenced  to  forfeit  his 
and  be  impriMMM-d  for  life.  Captain  Ashley  was  con- 
victed and  sentenced  to  be  beheaded,  but  was  afterwards 
]>anl"iied  as  having  only  subscribed  the  engagement  and  done 
nothing  in  it.  Benson  was  also  tried,  convicted,  and  hanged  at 
Tyburn,  7th  October,  1650. 

Love's  Case1. 

The  execution  of  Charles  seems  to  have  alarmed  the  English 
Presbyterians.  They  had  been  prepared  to  oppose  the  King  and 
to  establish  the  Covenant,  but  they  were  not  prepared  to  submit 
to  the  triumph  of  the  Independents  and  the  despotism  of  the 
army.  The  present  state  of  things  was  as  far  from  their  ideal 
as  was  that  before  1640.  To  bring  about  their  own  views, 
they  proposed  a  Scotch  alliance,  with  Charles  as  a  covenanted 
Killer.  To  carry  out  this  idea,  the  leaders  of  the  party  entered 
into  correspondence  with  the  Scotch  and  the  King.  Their  plan 
was  soon  discovered  by  the  Government,  and  is  known  as  the 
Pivsbyti-rian.  Plot.  At  one  time  it  had  a  chance  of  success,  but 
the  Battle  of  Dunbar  and  the  "  crowning  meroy  "  of  Worcester 
save. I  England  from  the  Covenant.  In  the  spring  of  1651  Love, 
Jenkins  and  Drake,  three  of  the  chief  Presbyterian  divines, 
were  arrested  by  order  of  the  Council  of  State,  and  sent  to  the 
Tower. 

On  the  7th  May,  1651,  Love  was  brought  to  trial  before  the 
Hiu'h  Court  of  Justice  at  Westminster. 

The  Attorney-General  Prideaux  asked  that  the  late  Acts 
t  treason  might  be  read.  This  was  done,  and  he  then 
told  the  Court  that  he  had  a  charge  against  the  prisoner  at  the 
bur.  which  he  prayed  might  be  read,  and  his  answer  taken  by 
confession  or  otherwise.  The  Clerk  was  then  ordered  to  read 
the  chargp,  which  was  as  follows  : 

1  .V  charge  of  High  Treason  and  other  High  Crimes  and 
OtVcmes  exhibited  to  the  High  Court  of  Justice  by  Edmond 
Prideaux,  Attorney-General  for  the  Commonwealth  of  England, 
1  5  State  Trials  43. 
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for  and  on  the  behalf  of  the  keepers  of  the  liberties  of  England,  by- 
authority  of  Parliament,  against  Christopher  Love,  late  of 
London,  clerk,  by  him  preferred  and  commenced  against  the 
said  Christopher  Love.  That  is  to  say  : 

"That  he  the  said  Christopher  Love,  as  a  false  Traitor  and 
enemy  to  the  Commonwealth  and  Free  State  of  England,  and 
out  of  a  traitorous  and  wicked  design  to  stir  up  a  new  and 
bloody  war,  and  to  raise  insurrections,  seditions,  and  rebellions 
within  this  nation,  did  in  several  days  and  times,  that  is  to  say 
in  the  years  of  our  Lord  1648,  1649,  1650,  1651,  at  London 
and  at  divers  other  places  within  this  Commonwealth  of  England 
and  elsewhere  (together  with  William  Drake,  late  of  London, 
mercer;  Henry  Jermin,  late  of  London,  esq. ;  Henry  Piercy, 
late  of  London,  esq. ;  John  Gibbons,  late  of  London,  gentleman ; 
Edward  Massey,  late  of  London,  esq. ;  Richard  Graves,  late  of 
London,  esq. ;  Silas  Titus,  late  of  London,  gentleman ;  James 
Bunce,  late  of  London,  alderman,  and  others  their  accomplices  yet 
unknown),  traitorously  and  maliciously,  combine,  confederate, 
and  complot,  contrive  and  endeavour  to  stir  and  raise  up  Forces 
against  the  present  Government  of  this  nation  since  the  same 
hath  been  settled  in  a  Com m 011  wealth  and  free  state  without  a 
king  and  House  of  Lords,  and  for  the  subversion  and  altera- 
tion of  the  same. 

"And  better  to  carry  on  and  accomplish  the  said  traitorous 
and  wicked  design,  he  the  said  Christopher  Love,  together  with 
the  said  William  Drake,  Henry  Jermin,  Henry  Piercy,  Richard 
Graves,  Edward  Massey,  John  Gibbons,  Silas  Titus,  James 
Bunce,  and  others,  since  the  death  of  Charles  Stuart,  late  king 
of  England  (who  for  his  notorious  treasons  and  other  tyrannies 
and  murders  by  him  committed  in  the  late  unnatural  and  cruel 
wars  was  by  authority  derived  from  Parliament  justly  con- 
demned to  death  and  executed)  on  several  days  and  times  in  the 
respective  years  aforesaid  at  London  aforesaid,  and  at  sundry 
other  places  in  this  Commonwealth,  and  since  this  nation  was 
settled  in  the  way  of  a  Commonwealth  or  free  state  as  aforesaid, 
did  traitorously  and  maliciously  declare,  publish,  and  promote 
Charles  Stuart,  the  eldest  son  of  the  late  king  of  England,  to 
be  king  of  England  (meaning  this  Commonwealth)  without  the 
consent  of  the  people  in  Parliament  first  had  and  signified  by 
authority  and  ordinances  to  that  purpose. 

"And  further  to  carry  on  and  accomplish  their  said  traitorous 
and  wicked  design,  he  the  said  Christopher  Love,  on  several  days 
and  times  in  the  respective  years  aforesaid,  at  London  aforesaid, 
and  in  divers  other  places  within  this  Commonwealth  of  England 
and  elsewhere,  together  with  the  said  William  Drake,  Henry 
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.Jermin,  Henry  Ti.  n  y,  Richard  Graves,  Edward  Massey,  John 

(Jihbons.  Silas  Titus,  James  Ilium-,  ;ttid  other  their  accomplice-, 

id,  «li«l   traitorously  and   maliciously   im-it«,  aid  ami 

the  Scots,  being  foreigners  and  strangers,  to  invade  this 

Commonwealth  of  England,  and  adhered  to  the  forces  of  the 

enemy  raided  against  tin-  Parliament  and  Commonwealth  afore- 

i  and  keepers  of  the  liberties  of  England  aforesaid 

"And  further  to  carry  on  and  accomplish  the  said  traitorous 
and  wicked  designs,  he  the  said  Christopher  Love,  at  divers  days 
and  times  between  the  29th  of  March,  1650,  and  the  1st  of  June, 
1651,  in  London  and  other  places  as  aforesaid,  did  traitorously 
and  maliciously  give,  hold,  use  and  maintain  correspondence  and 
intelligence  by  letters,  messages,  instructions  and  other  ways 
prejudicial  to  this  Commonwealth,  with  the  said  Charles  Stuart, 
son  of  the  late  king,  and  with  the  late  queen  his  mother,  and 
with  the  said  Henry  Jermin,  Henry  Piercy,  and  divers  other 
persons  being  of  counsel  and  abiding  with  Charles  Stuart. 

••  And  further  to  carry  on  and  accomplish  the  said  traitorous 
and  wicked  design,  he  the  said  Christopher  Love,  on  several 
i lays  and  times  in  the  respective  years  aforesaid  and  divers 
places  within  the  Commonwealth  of  England  and  elsewhere  as 
aforesaid,  did  traitorously  and  maliciously  use,  hold  and  main- 
tain correspondence  and  intelligence  with  divers  persons  of  the 
Scotish  nation,  that  is  to  say  with  the  Earls  of  Argyle, 
Loudon,  Lothian  and  Balcarras  and  with  one  Bayley,  gent,  and 
•  livers  other  persons  of  the  Scotish  and  other  nations,  whom 
he  the  said  Christopher  Love  well  knew  to  adhere  to  the 
said  Scotish  nation  in  their  war  against  the  Parliament  and 
Commonwealth  of  England. 

"And  further  he  the  said  Christopher  Love  within  the 
times  and  the  places  before  mentioned  did  traitorously  and 
maliciously  abet,  assist,  countenance  and  encourage  both  the 
h  nation  and  divers  other  persons  adhering  to  them  in 
this  war  against  the  Parliament,  and  did  send  and  convey  or 
cause  to  be  sent  and  conveyed  monies,  arms  and  ammunitions 
and  other  supplies  to  Scotland  and  other  places  and  to  the  said 
Titus,  Massey  and  others  in  confederacy  against  this  nation, 
without  special  leave  and  licence  from  the  Parliament  of 
England  or  Council  of  State  or  the  captain  general  of  the 
Parliament's  forces. 

"  And  further  to  carry  on  and  accomplish  the  said  traitorous 

and  wicked  practice  and  design,  he  the  said  Christopher  Love 

within    the   times   and   at   the   places   before   mentioned   did 

traitorously  and  voluntarily  relieve  the  said  Silas  Titus,  Edward 

•lonel  Bamtield  and  one  Mason  late  of  London,  gent, 
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and  one  Sterks  late  of  London,  gent.,  who  then  were  and  yet  are 
under  the  power  of  the  Scotish  nation  and  in  arms  against  the 
Parliament  and  Commonwealth  of  England,  with  monies,  arms 
and  ammunitions.  All  which  treasons  and  traitorous  and 
wicked  practices  and  designs  of  him  the  said  Christopher  Love 
were  and  are  to  the  apparent  hazard  of  the  public  peace  of  this 
Commonwealth  and  free  State,  parliament  and  people  of  Eng- 
land, and  to  the  manifest  breach,  contempt  and  violation  of  the 
laws  of  the  land,  and  contrary  to  the  forms  of  divers  statutes 
and  acts  of  Parliament  in  such  case  made  and  provided. 

"And  master  Attorney- General  by  protestation  saving  to 
himself  in  the  behalf  of  the  keepers  of  the  liberties  of  England 
to  exhibit  any  other  charge  against  the  said  Christopher  Love 
and  to  reply  to  the  answers  he  shall  make  to  the  premises,  doth 
for  the  said  treasons,  on  the  behalf  of  the  keepers  of  the  liberty 
of  England,  impeach  the  said  Christopher  Love  as  a  traitor  and 
public  enemy  to  this  Commonwealth  and  free  state  of  England. 
And  doth  pray  that  he  may  be  put  to  answer  all  and  singular 
the  premises;  that  such  proceedings,  trials,  examinations,  judg- 
ment and  execution  may.be  thereupon  had  against  him  as  shall 
be  agreeable  to  Justice." 

The  Clerk  then  said:  "Christopher  Love,  you  stand  charged 
on  behalf  of  the  Keepers  of  the  liberties  of  England,  by 
authority  of  Parliament,  of  high  treason  and  other  high  crimes 
and  offences  against  the  Parliament  and  people  of  England. 
The  High  Court  therefore  requires  you  to  give  a  positive  and 
direct  answer  whether  you  are  guilty  or  not  guilty  of  the 
crimes  and  treasons  laid  to  your  charge." 

Love  said  he  wished,  before  he  pleaded,  to  say  a  few  words. 
He  was  made  a  spectacle  before  God,  angels,  and  men,  singled 
out  from  among  his  brethren  to  be  the  object  of  some  men's 
indignation  and  insultation,  a  grief  to  the  godly,  a  laughing 
stock  to  the  wicked. 

Keeble  here  interrupted  him,  asking  how  much  time  he 
intended  to  take  up.  Love  promised  to  be  brief.  Keeble 
advised  him  to  adopt  the  advice  Joshua  gave  to  Achan,  "  Con- 
fess and  tell  the  truth,"  as  the  way  he  was  going  in,  would 
take  up  time,  and  they  had  taken  all  matters  into  their  thoughts 
beforehand. 

Love  said  he  hoped  that  they  would  not  be  more  severe  to 
a  minister  than  they  were  to  Col.  Lilburne.  He  was  told  a 
minister  is  but  an  officer.  He  then  proceeded  to  discuss  the 
case  of  Achan,  and  said  his  differed  from  that.  The  Attorney* 
General  told  him  he  hoped  he  would  be  so  ingenuous  as  not  to 
be  long ;  and  the  Lord  President  reminded  Love  that  God  was 
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as  |r>—  nt  tin-re  as  he  was  in  the  case  of  Achan.  Love  began  a 
loii^  >peeeh  as  to  Achan.  Ho  was  interrupted  ;  lie,  asked  for 
as  much  tiiur  as  Lillmrne  had,  but  against  this  both  the 
Attorney  <  ieneral  and  the  Court  protested.  The  Attorney- 
general  said  Love  was  to  be  allowed  nothing  till  he  pleaded. 
His  arraignment  was  read,  and  the  Attorney-General  and  the 
Court  tried  to  force  him  to  plead,  but  Love  declined  to  do  this, 
alleging  he  had  much  to  say  before  he  pleaded,  that  he  objected 
to  Ins  indictment  for  matter  of  law,  that  he  wanted  counsel  to 
argue  the  point,  that  if  he  pleaded  he  waived  his  right  to 
counsel,  lie  cited  the  3rd  Institute  to  prove  that  no  counsel 
were  allowed  a  prisoner  after  he  pleaded.  He  then  urged 
that  Paul  pleaded  Roman  law  for  his  life.  Keeble  told  him, 
'•Some  of  us  know  as  much  of  Paul  and  the  scripture  as 
you  do." 

Love  was  ordered  to  state  his  objections  to  the  indictment ; 
his  first  was  that  the  Act  of  the  25th  March,  1650,  by  which 
the  Court  was  constituted,  forbade  sending  or  receiving  letters 
from  England  or  Ireland;  that  he  was  charged  with  sending 
letters  to  Scotland,  and  was  not  therefore  within  it.  The 
Attorney-General  here  tried  to  entrap  Love  by  saying :  "You 
admit  then  you  have  received  and  sent  letters  to  Scotland." 
Love,  however,  declined  to  admit  anything.  The  Attorney- 
General  tried  to  induce  Love  to  demur  to  the  indictment,  but 
he  refused  to  do  so.  Love  went  on  to  urge  several  points,  and 
said,  "I  will  urge  the  case  of  Christ,  who  when  accused  before  a 
judicature  answered  not  a  word."  The  next  point  he  raised  was 
that  he  should  be  tried  by  a  jury,  and  said  that  the  Judge 
told  Lilbume  trial  by  his  country  and  trial  by  a  jury  were 
the  same  thing. 

Keeble  told  him  that  Lilburne's  was  a  trial  on  the  ancient 
Lu\v.  his  was  by  the  new  Act  of  Parliament.  Love  said  he 
ouijilt,  if  tried  by  a  jury,  to  be  allowed  to  challenge  35.  This 
the  Attorney-General  protested  against,  saying,  if  he  WM) 
allowed  to  except  against  35  of  the  Court  there  would  be  none 
left. 

Love  continued  to  demand  counsel  to  argue  matters  of  law, 
one  of  which  matters  was,  that  some  of  the  letters  he  was  charged 
with  sending  were  sent  before  the  Act  forbidding  letters  to  be 
sent  was  passed,  and  that  it  had  no  retrospective  operation. 
Keeble  told  him  he  could  not  have  counsel  to  argue  that,  but  he 
should  have  counsel  to  argue  any  matter  of  law  that  arose  on 
the  evidence. 

Love  asked  for  a  copy  of  the  charge  and  counsel,  and 
although  urged  to  plead  refused  to  do  so  until  the  question  as 
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to  whether  the  Act  forbidding  correspondence  was  retrospective 
or  not,  was  decided.  He  urged  that  he  was  entitled  to  this  by 
Lord  Coke's  statement,  that  prisoners  at  the  bar  may  have 
counsel  to  overthrow  the  indictment.  The  Attorney-General 
said  he  could  only  overthrow  the  indictment  by  evidence,  and 
he  was  not  to  expect  lectures  on  law  there.  He  continued 
stating  the  facts.  Love  interrupted  him,  saying,  if  he  was 
going  to  give  evidence  he  must  be  sworn.  Love  still  insisted 
on  counsel,  but  Keeble  told  him  that  if  at  the  Newgate  sessions 
every  prisoner  asked  for  counsel  to  plead  matters  of  law,  when 
would  any  man  plead  who  would  be  executed  for  robbing 
or  stealing  ? 

The  charge  was  read  again,  and  Love  was  told  if  he  did  not 
plead,  the  Court  would  proceed  to  judgment.  Various  mem- 
bers of  the  Court  now  urged  Love  to  plead.  Love  argued 
against  the  jurisdiction  of  the  Court  to  try  him,  but  was  told 
by  Keeble  that  denying  the  jurisdiction  of  the  Court  was 
denying  the  jurisdiction  of  the  parliament  of  England.  Love 
still  urged  that  he  ought  to  have  counsel  to  argue  his  special 
plea,  that  writing  letters  to  Scotland  did  not  come  within 
the  Act  constituting  the  Court.  He  was  told  this  was  too 
trivial  for  counsel,  being  a  matter  every  schoolboy  could  under- 
stand. 

The  Attorney-General  asked  that  the  Act  might  be  read 
which  provided  that  if  persons  refused  to  .plead,  sentence  might 
be  passed.  This  was  done.  Love  asked  for  an  adjournment, 
that  he  might  consult  his  lawyer.  The  Court  consulted  and 
refused  it,  saying,  Plead,  or  judgment;  the  next  person  will 
say,  You  did  so  and  so  in  LOburne's  case  and  in  Love's  case. 
Love  still  asked  for  counsel  to  hear  the  evidence,  but  Keeble 
ordered  the  clerk  to  read  the  sentence;  then  Love  pleaded  not 
guilty. 

The  Attorney-General  stated  that  he  should  prove  Love 
guilty.  An  innocent  man  would  not  have  made  so  much  ado, 
and  knowing  his  innocency,  would  not  have  made  so  much 
capitulation  and  trifling  with  a  Court  of  Justice. 

The  Solicitor-General  (Reynolds)  then  stated  the  case.  It 
'  is,  he  said,  a  mystery  of  treason  woven  together  for  the  space 
of  two  years,  under  the  name  of  religion.  The  party  to  which 
|  Love  belonged  assumed  the  sovereign  power.  They  were  the 
first  to  rise  in  February,  1648,  and  treat  with  the  Scots;  they 
plotted  in  London  to  bring  about  an  agreement  between  the 
young  King  and  the  Scots ;  they  treated  with  an  agent  sent 
here,  and  advised  the  King  to  send  more  moderate  proposi- 
tions. Love  was  one  of  the  leaders  of  the  party.  The  Scots 
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n  his.  .1  tin  si •  ]» repositions,  so  a  letter  was  sent  to  the  King 
pointing  out  that  a  large  number  of  persons  were  disgusted  with 
tin-  i-\iMiiiLj  Government;  that  they  were  bound  in  conscience  to 
support  the  King  if  he  would  take  the  Covenant;  that  the 
Kini;  li;ul  best  close  with  the  Scotch  offer,  that  if  he  did  so  all 
thr  I'robytfi  -ians  would  join  him.  They  sent  to  the  Queen  to 
brin^  the  King  to  comply  with  the  Scotch  demands.  The 
terms  were  assented  to,  and  then  it  was  agreed  to  send  com- 
missioners to  Breda  to  make  a  formal  treaty  with  the  King. 
The  letter  as  to  the  Breda  treaty  was  managed  at  Love's  house, 
and  the  instructions  to  the  commissioners  drawn  up  there. 
The  negotiations  were  carried  on,  until  the  battle  of  Dunbar 
upset  all  their  plans.  After  the  battle,  by  Love's  advice,  £500 
was  sent  to  Massey,  and  a  letter  advising  union  between  the 
English  and  Scotch  Presbyterians.  They  knew  of  the  intention 
of  the  Scotch  to  invade  England,  and  advised  Massey  not  to 
come  unless  well  provided,  as  they  could  not  reckon  on  much 
help  here.  A  letter  written  in  sack,  from  tlie  Scotch,  marked  L, 
was  brought  to  Love,  and  he  admitted  it  was  meant  for  him. 
The  letter  contained  thanks  to  Love  for  what  he  had  done, 
promises  to  repay  what  might  be  lent,  and  hopes  to  procure 
a  free  parliament.  When  one  of  the  conspirators  was  ar- 
rested he  sent  for  Love,  and  Love  told  him  to  take  heed  what 
he  did,  and  that  they  had  all  prayed  for  him.  This,  said  the 
Solicitor,  shows  treason  upon  treason,  but  the  Act  of  Par- 
liament when  read  will  show  that  each  of  the  conspirators  is  a 
traitor. 

The  Attorney-General  then  addressed  the  Court.  He  stated 
that  the  treason  began  in  1648,  that  two  of  the  conspirators 
Titus  and  Drake  had  confessed  their  offence,  but  Love,  though 
a  minister  of  the  gospel,  refused  to  do  so.  Love  had  burnt  all 
his  papers,  so  no  original  could  be  produced.  Love  entered 
into  a  plot  with  the  Scotch  nation,  much  blood  and  treasure 
had  been  spent,  and  Love  was  the  cause  of  it.  He  was  like  the 
Catholic,  whose  faith  is  faction,  whose  religion  is  rebellion.  He 
had  nothing  to  say  against  the  party,  only  against  Love. 

Love  asked  to  be  heard.  Both  the  Attorney -General  and 
the  Lord  President  urged  him  to  confess.  This  Love  declined 
to  do,  saying  he  had  nothing  to  confess.  The  Attorney-General 
then  proceeded  to  call  his  witnesses. 

Captain  Potter  was  called.     Love  objected  that  he  had  con- 
1  himself  guilty  of  treason,  and  therefore  was  not  a  credible 
witness. 

Keeble  told  Love :  "  You  shall  have  justice  as  well  as  ever 
any  Jesuit  had." 
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The  Attorney- General  said  :  "  You  see  what  the  prisoner 
drives  at,  and  you  will  find  in  spite  of  his  Jesuitical  evasions, 
it  is  clear  this  man  hath  been  a  party  with  him." 

Love  asked  that  before  Potter  was  sworn  he  might  be  asked 
if  he  had  not  been  threatened  with  death  if  he  would  not  witness 
against  him. 

Keeble  replied,  "You  shall  not  overrule  us  with  your 
beseeching  and  beseechings." 

Potter  was  sworn.  The  Attorney-General  admitted  he  had 
confessed,  but  urged  he  was  none  the  worse  witness  for  that. 

Potter  was  asked  to  speak  of  what  concerned  Drake's  agency. 
He  begged  that  he  might  only  be  asked  to  speak  of  tilings 
that  he  knew,  not  of  things  of  which  he  had  only  heard. 

The  Attorney-General  would  not  admit  this,  and  Love 
argued  that  the  witness  ought  so  to  speak  :  "  That  we  have 
seen  and  heard  that  we  do  testify." 

The  Attorney-General  said,  That  doctrine  will  not  pass  here. 

Love  rejoined,  It  is  scripture. 

The  Attorney-General  asked  Potter  to  tell  them  of  the 
mission  to  Scotland,  what  he  knew  of  it.  Potter  replied,  he 
only  knew  it  by  hearsay,  Keeble  told  him,  We  must  judge 
of  what  you  have  heard.  Potter  said  he  could  not  be  certain 
of  it.  The  Attorney-General  then  asked  what  he  knew  of 
Mason  coming  over  here;  but  Potter  could  not,  or  would  not, 
remember  anything  of  this.  He  was  then  asked  as  to  reconciling 
the  Presbyterian  parties;  but  Potter  declared  he  only  knew  of 
this  by  hearsay,  and  when  asked  about  a  petition  sent  to  the 
King  and  the  Kings  answer  he  still  persisted  he  had  no 
personal  knowledge.  He  was  asked  as  to  meetings  at  Love's 
house  and  admitted  he  had  been  present  at  some,  but  he 
would  not  swear  that  the  meetings  were  at  Love's  house.  The 
Attorney- General  here  sent  for  Potter's  examination  and  had 
it  read;  but  Potter  said  when  this  was  taken  he  was  not  sworn, 
but  he  was  now  on  his  oath,  and  though  the  examination  was 
true  in  substance  he  could  not  swear  to  the  truth  of  all  the 
details.  He  was  pressed  as  to  whether  Alford  did  not  come 
with  a  message  from  the  King  and  deliver  it  at  a  meeting  at 
Love's.  He  admitted  this,  but  said  he  could  not  remember 
if  Love  was  present.  His  examination  was  read  to  him,  and 
he  was  asked  if  he  could  now  remember.  But  no  admis- 
sion could  be  got  from  him,  and  he  stated  that  the  exami- 
nation was  not  of  his  framing  but  was  drawn  up  for  him. 
Love  objected  to  the  way  the  witness  was  being  examined,  the 
Attorney-General  was  putting  things  into  his  mouth  and  help- 
ing the  witness.  The  Attorney-General  urged  he  had  a  right 
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to  help  the  witness  by  asking  questions.  Potter  admitted  he 
li.ul  Krrii  at  Love's  house  on  various  occasions,  sometimes  on 
Christian  a«.v«»unts.  s«>iurtimes  to  hear  news,  sometimes  to  tell 
He  admitted  that  he  contributed  £10  one  night  at 
Lov.-'s,  that  he  knew  of  a  covenant  written  in  sack  so  that 
it  should  not  be  discovered.  He  was  asked  what  the  persons 
v.  ho  met  at  Love's  fasted  and  prayed  for;  he  said  the  sins  of 
the  nation,  not  the  success  of  the  Breda  treaty.  He  denied 
knowing  anything  of  letters  from  Massey  being  read  at  Love's 
after  the  battle  of  Dunbar.  He  was  pressed  as  to  whether  a 
subscription  for  arms  was  not  got  up  at  Love's,  but  he  denied 
i'.  He  admitted  receiving  a  letter  from  Scotland  marked  L, 
with  an  account  of  the  battle  of  Dunbar  and  the  Scotch  plans, 
and  that  he  subscribed  £10,  to  give  the  person  who  brought 
the  letter;  that  he  took  the  letter  to  Love  and  acquainted  him 
with  the  contents,  that  he  took  the  letter  to  Love  for  his  advice. 
He  admitted  sending  for  Love  when  he  was  in  prison,  but 
said  it  was  only  as  a  Minister  he  wanted  to  see  him.  Love  told 
him  they  had  remembered  him  at  their  fasts,  and  Mrs  Love 
asked  him  to  spare  her  husband. 

The  Attorney-General  complained  that  Potter  had  told  a 
very  different  story  now  to  what  he  had  said  in  his  examination 
in  the  Tower.  Potter  said  that  the  Attorney-General  prompted 
him  then;  the  Attorney- General  objected  to  this  statement 
but  admitted  he  might  have  wished  Potter  to  express  what 
he  did  not  know.  He  said  the  original  of  Potter's  confession 
which  Potter  himself  had  written  might  be  brought,  but  the 
original  could  not  be  found. 

Major  Alford  was  then  called  to  prove  his  employment  at 
Calais.  He  swore  that  Titus  and  Drake  sent  him  to  Calais 
with  a  petition  to  the  King  to  get  his  assent  to  the  Covenant; 
that  he  gave  Drake  a  report  of  what  he  did,  and  Drake  took  it 
to  Love's  house;  that  a  Commission  was  sent  over  to  Massey 
and  others  to  act  for  the  presbyterian  party  at  Breda;  that 
Drake  said  he  was  likely  to  go  over  to  see  the  Queen  to  try 
to  induce  her  to  persuade  the  King  to  accept  the  Scotch  terms; 
that  after  Dunbar  they  met  at  Love's  and  had  letters  from 
Massey  and  others  asking  for  money  and  arms;  that  they  tried 
to  get  them  some  money,  but  did  nothing  about  arms.  He 
denied  all  knowledge  of  letters  sent  to  Scotland,  or  of  the 
persons  who  were  present  at  the  meeting  at  Love's.  He  ad- 
mitted beini;  present  at  a  meeting  at  Love's  house  and  giving 
some  papers  which  he  had  brought  from  Calais,  and  that  Love 
Mas  present,  and  that  it  was  there  agreed  to  send  Commis- 
sioners to  Breda;  that  at  another  meeting  at  Love's  an  ac- 
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count  of  the  battle  of  Dunbar  came  from  Massey,  and  it  was 
then  proposed  to  raise  some  money,  not  to  supply  arms,  but 
for  the  personal  necessities  of  Massey  and  his  friends,  and 
that  he  gave  £10.  Love  was  present,  but  he  could  not  say 
if  Love  proposed  the  raising  the  money. 

On  being  cross-examined  by  Love,  Alford  admitted  that 
Love  did  not  send  him  to  Calais,  that  he  could  not  say  if  Love 
was  in  the  room  when  the  letter  about  the  Breda  Commission 
was  read,  nor  if  Love  dissented  from  it.  He  could  not  say  if 
Massey  had  withdrawn  from  Court  in  discontent  or  that  Love 
lent  any  of  the  money. 

The  Attorney-General  in  re-examination  asked  Alford  if, 
when  he  was  in  prison,  a  letter  was  not  brought  him  from  his 
sister ;  this  Alford  admitted. 

Major  Huntingdon  was  called,  and  asked  to  state  all  he 
knew  about  Love's  house,  the  Commission,  and  Captain  Titus. 
Huntingdon  admitted  being  at  a  meeting  at  the  Swan  in  Dow- 
gate,  at  which  there  was  great  talk  about  the  King,  and  that 
they  hoped  to  persuade  him  to  submit  himself  to  the  Scots 
and  take  the  Covenant,  and  communications  took  place  with 
the  King.  In  March  1649  he  met  Hollis's  man  and  asked 
him  what  news,  and  was  told  that  if  he  would  come  to  Love's 
house  he  should  hear  some  news.  He  asked  what  they  did 
there,  and  was  told,  pray  and  hear  news.  He  went,  but 
found  that  both  the  prayers  and  the  news  were  nearly  over, 
but  a  paper  was  read  which  was  stated  to  be  in  the  name 
of  the  English  Commissioners  who  were  to  join  with  the 
Scotch  Commissioners  according  to  the  instructions  in  it. 
One  of  the  persons  present  asked  what  authority  they  had 
to  give  such  a  commission,  and  was  told  by  Drake  that  they 
had  the  King's  command  and  the  authority  of  some  prudent 
parliament  men  who  looked  beyond  the  power  of  them  that 
now  sit.  Love  said,  "Come,  come,  let  it  go." 

Love  asked  if  nothing  was  said  between  what  Drake 
said  and  what  he  was  alleged  to  have  said,  and  was  told 
nothing. 

Colonel  Bains  was  then  called.  He  swore  he  was  at  two 
meetings  at  Dowgate  where  Colonel  Titus  proposed  that  some- 
thing should  be  done  towards  restoring  the  Presbyterian  in- 
terest by  way  of  applying  to  the  King,  and  that  the  best 
course  would  be  by  Petition.  That  at  the  second  meeting  a 
petition  was  produced  for  that  purpose  written  in  shorthand. 
There  was  great  debate  whether  it  should  be  signed  or  not. 
Some  present  praised  the  King  and  proposed  that  they  should 
get  the  Queen  and  Jermyn  to  induce  him  to  comply  with  the 
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of  tho  Scotch  Commissioners.  He  and  one  or  two 
otht-rs  di.-liked  the  matter.  He  could  not  recollect  the  sub- 
stance of  the  Petition,  but  the  heads  of  it  were  written  down 
on  (lie  paper  which  was  in  his  handwriting  and  not  altered 
siiu •".  (The  paper  was  handed  in.)  He  knew  nothing  about 
the  prisoner. 

.Major. Adams  swore  that  Mason  received  letters  from  Lord 
Privy  and  letters  were  sent  back  with  propositions  about  the 
Kiuij;  he  could  not  say  if  Love  knew  anything  about  it.  He 
knew  nothing  of  the  Petition  except  what  he  was  told.  He 
was  not  at  the  Swan  at  Dowgate ;  but  at  some  place,  where  he 
could  not  recollect,  it  was  agreed  that  Titus  should  go  over  and 
try  to  bring  about  an  agreement  with  the  King  and  induce  him 
to  accept  the  Covenant;  money  was  subscribed  for  that  pur- 

.  and  that  he  gave  £10.     That  afterwards  a  letter  from 

Titus  was  received,  asking  that  some  one  might  be  sent  over. 

•  I  the  letter ;  that  it  was  proposed  he  should  go.     He 

could    not   say  where   this  was  proposed,  but  he  thought  at 

s   house  when   Love  was   present.     That  a  letter  from 

Alford  containing  information  was  read  in  Love's  study,  but 

he  could  not  say  if  Love  was  present.    It  was  proposed  to  send 

Titus  £100,  to  which  they  all  subscribed. 

The  Attorney-General  asked  to  whom  it  was  paid  and 
when ;  on  Adams  hesitating  his  examination  was  put  into 
his  hand,  and  Keeble  told  him  to  look  upon  it  and  be 
well  advised. 

Adams  then  said  he  paid  it  to  Drake  at  his  father's  shop. 
He  admitted  that  a  Commission  and  instructions  to  treat  with 
the  King  were  drawn  up  at  Love's  house,  but  he  could  not  say 
who  did  it.  Love  was  there  some  part  of  the  time.  Gibbons 
brought  a  rough  draft  of  the  Commission,  which  was  approved 
of;  the  instructions  were  read  over  and  agreed  to  in  Love's 
study ;  the  Commission  and  instructions  were  in  effect  to  assist 
the  Scotch  in  making  a  treaty  with  Charles ;  that  some  ques- 
tion arose  as  to  the  authority  under  which  they  acted,  but  he 
could  not  say  if  Love  took  part  in  it.  A  question  was  raised 
if  they  should  not  say  the  authority  was  that  of  the  secluded 
members.  It  was  proposed  to  send  money  to  the  King,  but  it 
was  agreed  that  this  should  not  be  done  until  the  King  and 
the  Scots  came  to  terms.  This  letter  was  not  written  at  Love's 
.  neither  was  a  letter  to  Massey.  He  (Adams)  was  ap- 
pointed to  draw  up  some  of  the  letter.  One  Sterks,  an  agent 
of  the  Scots,  was  occasionally  at  Love's  house.  A  collection 
was  made  for  him,  to  which  he  contributed.  Love  knew  the 
man  was  a  Scotch  agent.  It  was  at  Love's  house,  and  when  he 
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was  present,  that  the  money  was  proposed  to  be  raised  for 
Massey  and  Titus.  Love  had  something  to  do  with  the  let- 
ter. The  letter  was  sent  after  Dunbar.  Several  meetings  took 
place  at  Love's  house  after  that.  Love  said  that  if  the  Pres- 
byterians were  in  arms  again,  by  the  blessing  of  God  the  cava- 
liering  party  would  be  prevented  getting  the  upper  hand. 

In  cross-examination  by  Love,  Adams  admitted  he  could 
not  swear  if  Love  ever  received  or  wrote  any  of  the  letters, 
nor  if  he  gave  his  consent  to  the  commission  or  instructions. 
He  could  not  swear  as  to  the  actual  contents  of  the  letters 
as  he  had  not  read  them,  but  only  heard  them  read.  Keeble 
said,  "Such  hearsay  as  this  is  such  hearsay  as  notice  may  be 
taken  of." 

Love  urged  that  the  witness  had  not  proved  he  was  one  of 
the  correspondents,  and  this  Adams  admitted.  Keeble  how- 
ever said  it  might  from  the  facts  be  very  aptly  conceived  he 
was  one  of  them. 

Adams  continued :  he  could  not  say  Massey  was  sent  by  any 
agent  of  Love's.  He  could  not  say  he  was  threatened  with 
death  if  he  did  not  give  evidence  against  Love,  but  Perceval 
came  to  him  and  told  him  if  he  was  not  ingenuous  he  was 
likely  to  be  hanged.  He  denied  he  had  received  money  to  give 
evidence. 

Love  declared  that  Adams  was  a  Tobiah  and  a  Sanballat, 
and  asked  for  Major  Corbett  to  be  sworn. 

Major  Corbett  on  being  called  denied  that  he  had  paid 
Adams  money  to  give  evidence  but  admitted  he  had  lent  him 
£10  which  he  paid  to  his  wife ;  he  admitted  he  had  in  his 
duty  to  the  Commonwealth  laboured  with  Adams  to  get  what 
he  could  from  him,  and  said  to  him,  "If  I  find  you  ingenuous  if 
there  be  any  thing  I  can  do  for  you  I  shall  be  ready  to  serve 
you  night  and  day."  Corbett  was  asked  if  he  did  not  take 
Adams  to  Major  Scot's  chamber  and  hold  out  promises  of  pre- 
ferment, but  he  refused  to  answer  the  question. 

The  Court  then  adjourned. 

At  the  next  sitting  the  first  witness  was  Mr  Jaquel,  who 
objected  to  be  sworn  on  the  ground  that  there  were  many  oaths 
about,  but  said  he  would  tell  the  truth  without  an  oath.  A 
long  wrangle  ensued,  and  as  he  refused  to  be  sworn  he  was 
fined  £500.  He  was  called  back  into  Court,  told  he  was  fined 
£500,  the  oath  was  read  over  to  him  and  he  passed  his  hand 
over  his  buttons  but  declined  to  kiss  the  book.  On  Love  ask- 
ing if  he  was  sworn,  Jaquel  replied  he  was  as  good  as  sworn. 
Keeble  then  admitted  him  to  give  evidence. 

He  said  he  was  at  Love's  house,  several  others  were  there, 
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A 1  ford  brought  some  letters;  Love  went  in  and  out,  but  he 
could  not  say  if  Love  was  present  when  tl  w.  ,-e  read. 

An  amount  from  Titus  was  read,  in  which  he  said  the  King 
would  agree  to  the  Scotch  terms  if  his  Council  would  let  him. 
.laquel  denied  all  knowledge  of  any  money  for  Titus.  He 
wen  i  witli  Drake  to  see  Titus,  who  told  them  the  King  him- 
self was  very  inclinable  for  good  but  he  was  in  the  hands 
of  an  evil  council.  Drake  was  the  great  mover  in  the 
matter.  Some  papers  as  to  the  King's  agreeing  with  t he- 
Scotch  were  read  at  Love's  house,  but  he  was  not  sure  if 
I.M\-  was  present.  Several  persons  were  there.  Jaquel  paid 
Drake  two  £5  for  charitable  purposes  and  10s.  for  Sterks 
to  go  back  to  Scotland.  He  gave  money  to  poor  ministers  out 
of  charity.  He  was  not  at  any  meeting  at  Love's  after  the 
battle  of  Dunbar.  He  was  present  at  some  fasts,  at  one  of 
which  Love  officiated ;  they  were  for  the  good  of  the  two 
nations;  he  could  not  remember  if  a  blessing  on  the  treaty 
of  Breda  was  asked.  He  desired  to  have  his  heart  lifted 
up  unto  the  Lord,  as  it  was  a  great  while  ago. 

Keeble  asked  the  witness  how  his  heart  could  be  lifted  up 
to  God  when  his  understanding  was  in  his  heels. 

Jaquel  continued,  At  a  meeting  at  Love's  it  was  stated  that 
Hamilton  and  his  party  were  for  the  King,  Argyle  and  Leslie 
for  King  and  Kirk,  Strahan  and  Carr  for  neither  King 
nor  Kirk.  There  was  a  proposal  to  send  money  to  Colonel 
llai  n  field,  but  they  refused  to  provide  £5000  required  for  some 
shipping. 

In  cross-examination  Love  asked  if  this  evidence  was  a 
mere  relation  or  given  upon  oath.  Keeble  said  the  Court  had 
del-hired  Jaquel  a  witness  and  accepted  him  as  such. 

Love  asked  if  the  narrative  of  Alford  was  read  at  his  house 
or  read  before  they  came  there,  and  talked  of  there;  this  the 
witness  said  he  could  not  say.  He  declined  to  answer  the 
question  if  Love  knew  Sterks  was  a  Scotch  agent. 

Col.  Barton  was  sworn ;  he  admitted  being  at  the  meeting  at 
the  Swan  in  Dowgate,  but  could  not  recollect  what  passed,  as 
he  was  deaf  at  that  time  from  a  cold.  He  knew  the  intent 
was  to  get  the  King  to  accept  the  Scotch  conditions.  He  gave 
Drake  £10,  which  lie  believed  was  given  to  Titus.  He  knew 
nothing  about  Love;  was  never  at  his  house,  or  spoke  to  him 
in  his  life.  He  once  saw  Titus,  who  praised  the  late  Kings 
virtues.  He  had  been  to  exercises  for  pardoning  general  sins, 
but  not  for  any  particular  sin;  he  subscribed  to  the  relief  of 
the  prisoners  taken  at  Dunbar. 

Capt.  Fox  being  sworn  admitted  having  been  at  a  meeting 
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in  Bread  Street.  As  he  could  not  remember  much  about  it, 
both  the  Attorney -General  and  himself  resorted  to  the  papers 
taken  at  his  examination.  The  meeting  was  to  get  the  King 
to  accept  the  Scotch  terms.  Fox  lent  Drake  c£10  for  Titus; 
he  was  at  Love's  house  when  it  was  proposed  to  send  some  one 
to  treat  with  the  King;  it  was  proposed  to  send  him.  Love  was 
present.  Alford  went,  and  when  he  came  back  gave  an  account 
of  his  journey  at  a  meeting  at  Love's  house.  He  could  not  say 
if  Love  was  present  when  the  account  was  given.  It  was  pro- 
posed to  send  Commissioners  to  Breda.  He  could  not  re- 
member the  contents  of  the  Commission. 

The  Attorney-General  asked  "Was  it  not  that—  1 " 

Love  objected,  saying,  "It  is  gross  darkness  for  you  to  dic- 
tate words  to  him,  and  then  to  say,  Was  it  not  thus,  or  to  this 
effect  1  and  so  put  in  the  mouths  of  witnesses  what  you  would 
have  them  say." 

The  Attorney-General  replied,  "When  you  go  in  darkness, 
it  is  gross  treason." 

A  narrative  was  received  from  Titus,  but  Fox  could  not 
say  if  Love  was  present  when  it  was  read.  As  to  the  Com- 
mission, objection  was  made  to  it  on  the  ground  that  private 
persons  could  not  send  Commissioners.  Mason  went  over  to 
the  King,  but  he  could  not  say  what  with.  He  was  at  a  fast 
at  which  Love  officiated,  when  a  blessing  was  prayed  for  on 
the  treaty  between  the  King  and  the  Scots;  he  was  at  a 
meeting  at  Love's  after  the  battle  of  Dunbar;  a  letter  from 
Massey,  asking  for  help  in  money  and  arms,  came  there.  Love 
said  it  could  not  be  done.  Love  asked  him  to  subscribe;  he 
gave  £5.  It  was  said  to  be  for  a  charitable  use. 

In  cross-examination  he  said  he  could  not  say  if  Love  knew 
of  the  negotiations  with  Titus,  nor  if  he  heard  Alford's  letter 
read;  he  did  not  agree  to  Alford's  being  sent;  he  could  not  say 
it  was  not  Drake  who  sent  Alford.  Love  said,  "I  can  prove  I 
dissented  from  the  Commission." 

Keeble  thereupon  said,  "Mr  Love  then  admits  he  knew 
of  it." 

Fox  could  not  say  if  Massey's  letter  was  read  at  Love's,  or 
if  Love  agreed  to  send  money  to  Massey.  Love  asked  him 
what  he  proposed  to  do,  but  did  not  mention  Massey  or  Titus. 

Mr  Jackson,  a  Presbyterian  minister,  was  then  called.  He 
objected  to  give  evidence  against  Love,  for  "he  was  a  man  very 
precious  in  God's  sight." 

Keeble  told  him  to  speak  the  truth. 

The  oath  was  tendered  to  him,  but  he  refused  to  take  it. 

Keeble  told  him  he  was  a  brother  to  Jesuits  and  Priests. 
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The  Attorney-General  added,  "He  is  worse,  for  they  will 

with  a  reservation,  but  this  man  won't  swear  at  all." 
The  Court  consulted,  and  Keeble  told  Jackson  that  he  was 
fined  .L'.MH),  and  imprisoned  during  tho  pleasure  of  the  Court. 
Tin-  \V:inl.-n  of  the  Fleet  then  took  Jackson  into  custody,  and 

.  cd  him. 

This  concluded  the  case  for  the  prosecution. 

Love  again  asked  the  Court  for  counsel,  time  to  prepare 

his  drtence  ;md  bring  up  his  witnesses.     The  Court  agreed  to 

adjourn  until  the  next  morning.    Love  pressed  for  counsel,  and 

was  told  he  could  have  any  to  come  to  him  he  liked,  but  he  read 

showing  that  counsel  could  not  come  to  him  unless  they 

aed, 

The  Attorney-General  told  him  any  counsel  might  come  to 
him  that  liked. 

At  the  next  sitting  Keeble  told  Love  he  hoped  that  lawyers 
and  others  had  had  access  to  him,  and  that  he  had  been  debar- 
red of  nothing. 

The  Attorney-General  told  Love  the  best  thing  he  could  do 
o  confess,  as  it  would  be  the  best  way  for  his  preserva- 

Love  began  his  defence.     He  urged  that  many  things  that 
were  charged  against  him  were  not  proved;  as,  for  instance,  he 
was  charged  \\ith  writing  to  the  King,  but  no  witness  proved 
that,  nor  that  he  persuaded  any  person  to  write,  nor  that  he 
collected  any  money,  nor  invited  any  one  to  invade  the  realm. 
Thr  witnesses  were  not  legal  witnesses,  as  they  all  lay  under 
a  charge  of  treason,  and  had  confessed  acts  of  treason.     As  to 
it  deal  of  the  evidence,  there  was  really  only  one  witness. 
As  to  the  letter  from  Titus  being  read  at  his  house,  only  Fox 
swore  to  it.     Fox  also  said  that  it  was  at  Love's  house  that  it 
:  i .greed  to  send  Alford  to  Calais,  but  Alford  said  he  was 
never  there  till  he  came   back  from   Calais.     Again,  Alford 
swore  that  the  letter  from  Titus  was  to  desire  Commissioners 
sent  to  Breda,  but  Fox  said  there  was  nothing  of  the 
kind  in  the  letter.    Alford  also  swore  it  was  agreed  at  Love's 
hou^e  to  send  Commissioners,  but  Fox  swore  it  was  agreed  not 
d  any.     All  the  witnesses  agreed  that  this  was  done  in 
,  before  the  Act  was  passed  under  which  the  Court  was 
'4.     Love  went  on  to  point  out  other  inconsistencies  in  the 
evideiu.v,  and  the  ditl'erent  parts  that  rested  on  the  testimony 
of  one  witness.     He  went  through  the  evidence  of  each  wit- 
pointing  out  that  the  greater  part  of  the  evidence  did 
not  atl'ect  him,  or  if  it  did,  it  only  did  so  by  surmise  and  in- 
•  e.     Love  admitted  that  several  meetings  had  been  held 
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at  his  house,  that  some  letters  were  read  there,  and  he  was 
present  when  the  letters  were  read ;  but  argued  that  that  did 
not  come  within  the  Act  of  the  2nd  of  August,  1650,  as 
that  Act  forbade  receiving  or  sending  letters  to  Scotland, 
while  at  the  most  he  was  guilty  of  concealing  that  others 
received  or  sent  them.  Love  then  went  through  his  per- 
sonal history,  to  show  he  was  neither  a  malignant  nor  a 
traitor,  but  had  often  suffered  for  the  popular  cause.  "Had," 
he  said,  "I  been  so  hardly  dealt  with  before  the  King's 
Court,  I  should  not  so  much  have  wondered  at  it;  but  to 
be  so  dealt  with  at  Westminster,  I  stand  amazed."  He 
asked  the  Court  not  to  consider  any  conduct  of  his  as  done 
out  of  animosity,  or  stoutness,  but  only  for  conscience  sake  ;  to 
put  a  favourable  construction  on  all  he  had  done ;  to  believe 
that  he  had  not  acted  from  any  malignant  design,  nor  to  think 
that  as  he  was  the  first  minister  being  tried  for  treason,  it 
would  be  any  advantage  to  the  State  that  he  should  be  con- 
demned. He  concluded  by  saying,  "As  for  me,  behold  I  am  in 
your  hands;  do  with  me  as  seemeth  good  and  meet  unto  you; 
but  know  ye  for  certain,  that  if  ye  put  me  to  death,  ye  shall 
surely  bring  innocent  blood  upon  yourselves." 

The  Attorney- General  replied.  He  urged  that  Love  admit- 
ted himself  guilty  of  a  misprision  of  treason  in  a  concealment, 
and  that  that  is  treason,  as  a  continued  concealment  of  treason 
was  treason.  He  then  went  on  to  urge  how  much  better  it 
would  be  if  ministers  would  confine  themselves  to  divinity, 
and  not  meddle  with  politics.  He  went  through  Love's  life, 
to  show  he  had  always  been  an  incendiary  and  evil  instrument, 
and  said  that  it  was  better  he  should  perish  than  that  the 
State  should,  and  asked  for  an  adjournment  to  go  through  the 
evidence. 

Keeble  addressed  Love,  and  told  him  if  they  were  to  have  a 
Presbyterian  Government  it  might  tend  to  the  peace  of  the 
nation,  but  not  with  a  Scotch  servitude,  or  united  by  a  Scotch 
covenant ;  that  nothing  is  law  in  England  that  is  not  con- 
sonant with  scripture  and  the  law  of  God ;  that  his  office  and 
profession  and  good  intention  were  no  excuse.  The  Court 
then  adjourned. 

The  Court  next  met  on  the  27th  June,  when  Mr  Hall  ad- 
dressed the  Court  as  counsel  for  the  Commonwealth.  He  went 
through  the  charge,  and  gave  a  summary  of  the  evidence,  which 
he  urged  clearly  proved  Love's  guilt. 

Sir  Thomas  Witherington  followed,  as  second  counsel  for 
the  Commonwealth.  He  dealt  with  that  part  of  Love's  defence 
in  which  Love  urged  that  the  witnesses  were  not  competent 
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witii'  •  •ing  i-harged  with  and   having  00 

and  eontmded  that  a  confederate  was  always  a  good  witn«->-: 
in  support  of  this.  In-  i-ited  L..rd  And  ley's  case1.  He  th«n  went 
on  t«.  treat  of  tin-  nl.j.-et  ion  as  to  tin-  two  witnesses,  and 
tin-  old  point  that  tin-  Statutes  of  Edward  VI.-  were  repealed 
hy  the  Act  1  and  *J  Philip  and  Mary  '',  ami  it'  this  was  not  .v», 
tin-  testinioiiv  In -re.  being  concurrent,  two  \\j:.  ,\-Q  not 

re<|uiivd  to  each  detail.     He  then  urged  that  what  Love  ad- 
mitted was    not    misprision  of  treason,  but  treason,  as  every 
11  includes  a  misprision,  and  misprision  grows  into  trea- 
son, as  hi-re.  when  a  man  knew  it  so  long  and  did  not  reveal  it. 
The  Attorney-Genera]  then  replied  upon  the  evidence.    He 
i.-nied  that  Lo\r  was  charged  with  anything  done  before 
the  Act  was  pa.-M d.     He  went  through  the  Act,  to  show  that 
'a  otl'ence  eaine  within  the  mischief  of  it,  if  not  the  words. 
-•lit    through  the  evidmce,  and  alleged  it  clearly  proved 
's  guilt.      He  said  that  Love  tried  to  discredit  and  ensnare 
the  witnesses;    but  the  facts  were  clearly  proved;  and  urged 
that    L«»\-e  had,  in  his  zeal  to  carry  out  the  Covenant,  been 
guilty  of  treason.      He  went  through  Love's  life,  and  concluded 
ading  a   passage  from   Love's  sermon,    "The   Lord  heals 
a  land  hy  cutting  off  those  distempered  members  that  endanger 
the  health  of  a  land." 

Love  urged  that  he  was  entitled  to  reply,  as  the  Attorney- 
Gen.-ral  had  brought  in  new  matters.  The  Attorney- General 
admitted  this  right  if  new  matter  had  been  introduced,  but 
deiiii-d  that  any  had  been. 

Love  urged  that  he  had  certain  matters  of  law  to  bring 
•d  arising  out  of  the  charge  and  the  evidence  of  the  wit- 
He  was  asked  why  he  had  not  done  this  before.     He 
replied,  he  was  ignorant  of  the  practice  of  the  Court.    He  urged 
that  the  Attorney-General's  doctrine  that  concealment  of  treason 
•  me  time  is  of  itself  treason,  was  not  good  law,  and  asked 
1  to  argue  the  point.     After  some  wrangling,  Keeble 
toh!  Love  to  hand  in  his  exceptions  in  writing,  and  if  they  con- 
itained  matters  of  law  not  of  his  own  devising,  but  of  counsel's, 
they  would  hear  counsel.     Love  handed  in  his  exceptions.    The 
-Attorney-General  protested  that  by  law  the  prisoner  could  not 
have  a  copy  of  the  indictment,  nor  counsel,  the  Judges  being 
prisoner.     If  the  exceptions  were  admitted  lie 


1  3  State  Trial*,  412. 

»  1  and  '-'  Kl.  VI. . .  12,  sec  ante,  p.  117  and  5  and  6  Ed.  VI.  c.  11;  see 

ant,\  p.  1  •-•-'. 

8  See  ante,  p.  148. 
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would  have  little  encouragement  to  go  on  with  other  cases. 
Keeble  said,  "Though  it  is  more  than  the  law  permits,  yet  the 
Court  will  consider  it." 

The  Court  adjourned  into  the  Painted  Chamber,  and  on 
their  return  Keeble  said  the  exceptions  were  not  signed  by 
counsel,  and  the  points  raised  seemed  to  them  to  be  free  from 
difficulty ;  but  if  Love  could  get  counsel  to  sign  the  exceptions 
they  would  hear  them  argue  the  points  of  law  raised. 

Love  asked  for  counsel  to  be  assigned  for  him  to  argue  the 
case,  and  the  Court  assigned  Maynard,  Hale,  Waller,  and 
Archer. 

It  was  ordered  that  if  the  prisoner's  counsel  should  under 
their  hands  assign  any  matter  of  law  fit  to  be  argued  and 
presented  to  the  Court  on  Tuesday  next,  at  eight  o'clock  in  the 
morning,  the  Court  will  take  the  same  into  further  consideration. 

Love  asked  if  his  counsel  were  to  plead  or  to  bring  a  paper 
under  their  hands. 

Keeble  replied,  "If  they  will  under  their  hands  set  down 
what  they  will  stand  to  for  law,  it  shall  be  considered,  and  they 
shall  plead." 

At  the  sitting  of  the  Court  on  the  1st  July,  Love's  excep- 
tions were  handed  in  by  his  solicitor.  They  were  as  follows  : 

"Exceptions  to  the  Charge  of  High  Treason  and  other  High 
Crimes  and  Offences  exhibited  to  the  High  Court  of  Justice  by 
Edmond  Prideaux,  esq.,  Attorney-General  for  the  Commonwealth 
of  England,  against  Christopher  Love,  clerk,  and  matter  of  law 
humbly  presented  to  the  said  High  Court,  according  to  the 
direction  of  an  order  hereunto  annexed. 

First,  the  charge  is  :  That  Christopher  Love  is  a  false  traitor 
and  enemy  to  the  Commonwealth  of  England,  and  out  of  a 
traitorous  and  wicked  design  to  stir  up  a  new  and  bloody  war 
and  to  raise  insurrection,  sedition  and  rebellion  within  this 
nation,  in  several  days  and  times,  that  is  to  say  in  the  /ears  of 
our  Lord  God  1648,  1649, 1650,  1651,  at  London  and  in  divers 
other  places  within  this  Commonwealth  of  England  and  else- 
where, together  with  William  Drake  and  divers  other  persons, 
did  traitorously  combine,  confederate  and  complot  together  to 
stir  and  raise  forces  against  the  present  Government  of  this 
nation  since  the  same  hath  been  settled  as  a  Commonwealth  and 
free  state,  without  a  King  and  House  of  Lords,  and  for  the  sub- 
version and  alteration  of  the  same. 

The  Act  of  the  17th  of  July,  1649,  is:  "That  if  any 
person  shall  maliciously  or  advisedly  plot,  contrive  and  en- 
deavour to  raise  forces  against  the  present  Government,  or 
tor  the  subversion  or  alteration  of  the  same,  and  shall  de- 
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tin-  same  l»y  open  deed,  that  every  such  offence  shall   !»«• 

•eptinn  1.  The  words  maliciously  or  advisedly  are  left 
out  of  the  charge.  2.  That  the  words  of  the  Act  are  omitted, 
which  are,  "plot,  contrive  or  endeavour."  It  is  not  treason 
within  the  Act  to  plot,  contrive  or  endeavour  to  stir  up  or 
forces  against  the  present  Government,  or  for  the  subver- 
sion or  alteration  of  the  same,  unless  the  same  be  declared  by 
open  d.-ed,  luit  the  rhariM'  is,  that  Christopher  Love  did 
combine,  confederate  and  complot  to  stir  and  raise  up  forces 
against  the  present  <  lovernmeiit,  Are.  And  it  is  not  charged 
that  he,  the  said  Christopher  Love,  did  declare  the  same  by  any 
open  deed. 

••ndly.  Whereas  the  said  Christopher  Love  is  by  the 
said  articles  charged  :  That  for  the  subversion  and  alteration  of 
the  same,  and  to  carry  on  the  said  traitorous  design,  he  did 
traitorously  and  maliciously  declare,  publish  and  promote  the 
eldest  son  of  the  late  King,  to  be  King  of  England  (meaning 
this  Commonwealth)  without  the  consent  of  the  people  in 
Parliament  first  had  and  signified  by  authority  or  ordinance  to 
that  purpose. 

The  Act  of  the  30th  of  January,  1648,  is8  : 

"That  no  person  do  presume  to  proclaim,  publish  or  any 
way  promote  Charles  Stuart,  son  of  the  late  King  Charles, 
commonly  called  the  Prince  of  Wales,  or  any  other  person,  to 
be  King  or  chief  magistrate  of  England,  by  colour  of  inheritance, 
succession,  election,  or  any  other  claim  whatsoever." 

Exception.  It  is  not  expressly  charged  that  the  same  was 
done  after  the  said  Act  made,  neither  doth  the  charge  pursue 
the  words  or  intent  of  the  Act. 

Thirdly,  the  charge  is  :  That  to  accomplish  the  said 
traitorous  and  wicked  design  the  said  Christopher  Love,  on 
1  days  ami  times  in  the  years  aforesaid,  at  London,  <tc., 
together  with  William  Drake  and  other  persons,  did  traitorously 
and  maliciously  invite,  aid  and  assist  the  Scots,  being  strangers, 
to  invade  this  Commonwealth  of  England,  and  hath  adhered  to 
the  forces  of  the  enemies  raised  against  the  Parliament 

The  Act  of  the  17th  of  July,   1  ',!':',  is3: 

"That  if  any  person  shall  procure,  invite,  aid  or  assist  any 

ners  or  strangers  to  invade  England  or  Ireland,  or  shall 

.-.ny  forces  raised  by  the  •  of  the  Parliament  or 

i  i,  or  keepers  of  the  liberties  of  England,  every 

oil'eiice  shall  be  taken  to  be  treason." 


Sec  tlie  Act  ante,  p.  589.        s  See  ante,  p.  582.        »  See  antt,  p.  533. 
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Exception  1.  That  it  is  not  alleged  in  his  charge  who  in 
particular  were  the  strangers  that  were  invited  to  invade 
England.  2.  That  it  is  not  alleged  that  at  the  times  of  the 
invitement,  aid,  and  assistance  laid  in  the  charge,  the  Scots  were 
strangers.  3.  That  it  is  not  alleged  particularly  in  the 
charge  to  the  forces  to  what  enemies  raised  against  the  Par- 
liament Christopher  Love  did  adhere.  4.  It  chargeth  the 
prisoner  for  a  treasonable  assistance  in  some  years  that  were 
before  the  said  Act  of  the  17th  of  July,  1649,  was  made.  5. 
To  advance  the  said  traitorous  and  wicked  design  is  uncertain, 
to  what  design  it  shall  have  reference,  several  charges  of  treason 
being  before  expressed. 

Fourthly,  the  charge  is  :  That  Christopher  Love,  on  divers 
days  and  times  between  the  29th  of  March,  1650  and  the  first 
day  of  June,  1651,  at  London,  &c.,  did  traitorously  and 
maliciously  give,  hold,  use  and  maintain  correspondency  and 
intelligence  by  letters,  messages,  instructions  or  otherwise, 
prejudicial  to  this  Commonwealth,  with  Charles  Stuart,  son  of 
the  late  King,  with  the  late  Queen  his  mother,  and  with  Henry 
Jermin,  Henry  Piercy,  and  divers  other  persons,  being  of 
counsel  and  abiding  with  Charles  Stuart. 

By  the  Act  of  the  17th  of  March,  16491,  the  matters  charged 
herein  are  only  prohibited,  but  are  not  made  treason. 

Exception  1.  That  this  charge  is  mislaid,  being  charged  to  be 
done  traitorously.  2.  The  charge  is  uncertain,  being  alleged 
in  the  disjunctive,  "or  otherwise,"  and  shows  not  in  what  other 
manner. 

Fifthly,  the  charge  is  that  Christopher  Love,  within  the 
times  and  at  the  places  aforesaid,  did  traitorously  and  maliciously 
use,  hold  and  maintain  correspondency  and  intelligence  with 
divers  persons  of  the  Scottish  nation,  that  is  to  say  with  the 
Earl  of  Argyle,  and  others  of  the  Scottish  nation,  and  with 
divers  other  persons  of  other  nations,  whom  Christopher  Love 
well  knew  to  adhere  to  the  said  Scottish  nation  in  t^e  war 
against  the  Parliament. 

The  Act  of  the  12th  of  August,  165 12,  is  : 

"That  all  and  every  person  that  shall  use,  hold  or  maintain 
any  correspondency  or  intelligence  with  any  person  or  persons 
of  the  Scottish  nation  residing  in  Scotland,  without  the  license 
of  Parliament,  the  Council  of  State,  or  the  Lord  General,  or 
with  any  person  or  persons  of  the  Scottish  or  any  other  nation 
whom  they  shall  know  to  adhere  to  the  Scottish  nation  in  this 
war  against  the  Parliament." 

1  See  a7ite,  p.  585.  *  See  ante,  p.  591. 
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;i   1.     That  it  is  not  laid  that  the  persons  of  the 

•h  nation  mentioned  iii  tin-  ehar^e  wen-  p.-.-idinx  in  Scot- 

Ijiinl,  nor  expressly  alle^rd  that  they  did  adhere.     2.     That  it 

is  not  ;i\  erred  thai  such  ci >rrespon« leney  was  holden  without  the 

license  of  Parliament,  Council  of  State,  or  the  Lord  General, 

IK. i-  in  what  wars  tin;  correspondence  or  intelligence  was  held. 

3.     It  is  not  laid   witli   what  particular  persons  of  any  other 

! !n Tin;.,'  to  tin-  Scottish,  correspondency  or  intelligence 

>l«l< -n,  nor  of  what  nations.     4.     This  correspondency  and 

intelligence  is  not  laid  to  be  after  the  5th  of  August,   1651, 

mentioned  in  the  said  Act' of  the  12th  of  August,  1651,  but 

j  to  a  time  preceding  that  Act. 

Sixthly,  the  charge  is  that  Christopher  Love,  within 
the  times  arid  at  the  places  before  mentioned,  did  traitorously 
and  maliciously  abet,  assist,  countenance  and  encourage  both 
the  Scottish  nation  and  divers  other  persons  adhering  to  them 
in  this  war  against  the  Parliament.  And  did  send  and  convey, 
or  cause  tube  sent  and  conveyed,  moneys,  arms  and  ammunition 
and  other  supplies  to  Scotland  and  other  places,  and  to  the  said 
Titus,  itc.,  in  confederacy  against  this  nation,  without  license  of 
the  Parliament  of  England,  or  Council  of  State,  or  General  of 
the  Annv. 

The  Act  of  the  12th  of  August,  1G51  \  is 

"That  no  person  that  shall  abet  assist  countenance  or  en- 
^e  the  Scottish  nation  or  any  other  person  or  persons 
adhering  to  them  in  their  war  against  the  Parliament  and  Com- 
monwealth of  England ;  or  shall  go  or  send  or  cause  to  be 
s,  nt,  AX-,  any  moneys,  horses,  arms,  ammunition  or  other  sup- 
plies into  Scotland,  &c.,  or  to  any  person  under  their  power  or 
in  confederacy  with  them  against  this  nation  without  the 
license  of  the  Parliament  of  England,  or  Council  of  State  ap- 
pointed by  their  authority  or  of  the  Captain  General  of  tlio 
parliament's  forces  as  aforesaid." 

Exception  1.  That  there  are  no  particular  persons  named 
who  were  abetted  assisted  countenanced  or  encouraged,  neither 
of  the  Scottish  nation  nor  of  any  other  persons  adhering  to 
them.  2.  In  the  charge  the  sending  of  money,  &c.  is  not  laid 
to  be  done  without  the  license  of  the  Parliament  of  England, 

•  or  of  the  Council  of  State,  or  General  of  the  army.     The  words 
of  the  Act  are,  "Without  the  license  of  the  Parliament  of  Eng- 
land, or  Council  of  State  appointed  by  their  authority  or  of  the 
Captain  (irnrral  of  the  Parliament's  forces."     3.   The  time  to 
which  this  refers  is  between  the  29th  March  1650,  and  the  1st 

•  of  June  1651,  and  so  it  takes  in  the  time  between  the  20th  of 

1  bee  ante,  p.  5jl. 
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March  1650  and  the  2nd  of  August  1650  which  is  before  the 
making  of  the  Act. 

Seventhly.  The  charge  is,  That  the  said  Christopher  Love 
at  the  times  and  places  before  mentioned  did  traitorously  and 
voluntarily  relieve  the  said  Silas  Titus  and  one  Sterks  a  Scotch- 
man, which  then  were  and  yet  are  under  the  power  of  the 
Scottish  nation  and  in  arms  against  the  Parliament  of  England, 
with  moneys,  arms  and  ammunition. 

By  the  Act  of  the  26th  of  March  1650  the  matters  charged 
herein  are  only  prohibited  but  not  made  treason. 

Exception  1.  That  this  charge  is  mislaid,  being  charged  to 
be  done  traitorously.  2.  It  is  laid  to  be  at  the  times  before 
mentioned,  so  as  it  is  uncertain  to  which  of  those  times  this 
charge  relates.  3.  And  of  these  times  sundry  of  them  are 
laid  to  be  in  several  years  before  the  making  of  the  Act  upon 
which  this  charge  is  grounded. 

Allegations  by  Christopher  Love  touching  the  Matters  and 
Proof  upon  the  Charge. 

Though  I  do  not  conceive  any  sufficient  proof  is  made  of  the 
charges  made  against  me,  yet  I  shall  be  ready  to  make  it  appear 
upon  proof,  That  one  of  the  principal  witnesses  hath  deposed 
against  me  upon  promise  of  reward  and  upon  menace  of  punish- 
ment. That  one  hath  received  extraordinary  rewards  for  his 
deposing.  That  divers  of  the  witnesses  against  me  have  been 
by  their  own  confession  detected  of  contributing  of  supplies 
and  assistance,  sending  and  receiving  letters,  contrary  to  the 
late  Acts.  That  no  two  lawful  witnesses  produced  prove  any 
one  treasonable  act.  That  no  witness  doth  depose  farther 
than  Concealment,  or  Misprision  of  Treason  at  the  most. 

CHRISTOPHER  LOVE. 

As  this  case  is  stated  we  conceive  these  questions  may 
arise : 

1.  Whether  in  this  case  there  be  lawful  and  sufficient 
witnesses  as  by  law  is  required?  2.  Whether  here  be  two 
lawful  witnesses'?  3.  Whether  any  concealment  of  Treason 
be  Treason  within  the  late  Acts'?  We  have  not  seen  any 
authentical  copies  of  the  Charge  or  evidence,  but  upon  the 
copies  we  have  seen  we  humbly  conceive  n't  to  tender  these 
matters  and  exceptions  to  the  consideration  of  this  High  Court. 
And  we  shall  be  ready  to  speak  to  them  or  any  of  them  or  to 
any  other  matters  arising  upon  the  case  as  we  shall  receive 
further  directions. 

MATTHEW  HALE. 
JOHN  ARCHER. 
TIIOLIAS  WALLER/' 
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Love  was  then  placed  at  the  bar  and  asked  for  counsel  to 

tin-  exceptions.      Aivlicr  and  Waller,  two  of  his  . 
appeared;   tln-y  were  asked  if  they  were  Love's  counsel;  on 
•  •rim;  in  the  affirmative  tiny  \\ere.  asked  by  the  Attorney- 
Ceneral  it'they  had  signed  the  Kngagement;  on  replying  in  the 

i\. .  tin-  Court  refused  to  hear  them. 

llal«-  tlien  came  into  Court,  and  having  stated  he  had  signed 
tin-  Knu.iLremriit,  1 1(3  said  he  had  only  been  lately  instructed, 
and  a>ked  for  time  to  prepare  an  argument.  This  was  refused, 
the  Court  ordered  him  to  go  on  at  once;  and  the  Attorney- 
general  asked  the  Court  not  to  suffer  anything  to  be  argued 
that  was  n..t  doubtful.  Hale  .said  all  he  could  do  was  to  read 
the  »  \. .  ptions  to  the  Court;  that  he  had  had  no  copy  of  the 
charge.  This  the  ( 'mirt  told  him  he  was  not  entitled  to  have. 
.Keel  ile  asked  Hale  if  lie  had  ever  known  such  a  thing  done; 
and  Hale  said  lie  had  in  case  of  impeachments  for  treason,  and 
mentioned  Stra fiord's  rase  and  Laud's  case. 

The  Attorney- General  said  that  Parliamentary  cases  were 
no  rule  for  other  Courts,  and  denied  the  right  of  a  prisoner  to 
a  copy  of  the  indictment  in  an  ordinary  case. 

Sir  Thomas  \\itherington  urged  that  the  law  was,  on  a 
general  exception  to  an  indictment  the  prisoner  was  not  entitled 
to  a  copy,  but  if  a  specific  part  of  the  indictment  was  excepted 
to  as  insutlicR'iit  in  la\v  the  prisoner  was  entitled  to  a  copy 
of  that  part. 

The  Court  determined  to  read  the  Statute,  the  charge,  and 
the  exceptions,  and  then  let  them  be  argued  seriatim. 

Hale  said  the  first  exception  was  that  the  charge  did  not 
amount  to  treason.     Keeble  told  him  to  read  the  exception  and 
lie  .should  thru  hear  the  charge.     Hale  read  the  first  exception, 
and  the  clerk  the  first  count  in  the  indictment;  the  exception 
was  that  the  charge  did  not  contain  the  words  "maliciously  and 
ad\  i.-M -dly.''     It  appeared  that  the  word  "maliciously"  was  in  ' 
the  indictment,  and  the  Court  held  that  "traitorously"  covered  j 
"advisedly." 

Hale  then  went  to  the  next  exception,  that  no  distinct 
overt  act  was  alleged.    The  Attorney- General  said  the  overt  act  j 
need  not  be  alleged  in  the  indictment,  it  was  sutlieient  it' it  was 
i  in  the  evidence.  This  Hale  denied,  say  inu  that  unless  the 
indictment  specified  an  overt  act  it  was  bad.     The  Court  held  i 
the  overt  acts  w«-re   laid    «,'em -rally  and   that   was   enough;   this 
Hale   denied,  and    cited    the    l>uke   of   Son-  .•  ,   which 

d'vid.-d  that  the  fact  must  be  set  out  in  the  indictment.      That 
the  charge  was  framed  under  different  Statutes,  and  that  there 
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must  be  a  distinct  overt  act  under  each  Statute;  a  general  alle- 
gation would  not  suffice. 

Keeble  said,  This  is  grammar,  logic,  and  law,  when  the 
whole  charge  is  radically  and  fundamentally  but  one  treason 
though  there  be  many  branches;  if  the  charge  knit  them  ail 
together,  it  is  enough  to  state  one  act. 

The  Attorney-General  urged  that  they  were  not  now  so 
bound  to  form,  quiddities,  and  niceties  as  they  used  to  be. 

The  next  exception  was  as  to  proclaiming  Charles  II.,  but 
Hale  said  that  it  was  no  good  arguing  it  as  no  evidence  had 
been  given  to  support  it.  This  was  left  to  the  Court. 

The  next  was  that  the  assistance  to  the  Scotch  was  given 
before  the  Act  was  passed  making  it  treason,  and  although  some 
act  might  be  proved  after  the  Act  it  could  not  be  divided  into 
two  parts.  Keeble  held  that  the  exception  was  bad,  as  all  the 
acts  tended  to  the  subversion  of  the  Commonwealth  whenever 
done,  and  the  subversion  of  the  Commonwealth  was  of  itself 
treason. 

The  next  exception  was  that  corresponding  with  the  Queen 
and  Prince  was  by  Statute  only  felony,  and  it  had  been  charged 
as  treason ;  that  promoting  the  Prince's  interest  was  treason  by  a 
separate  Act,  and  this  could  not  be  held  to  fall  within  it.  The 
Court  held  the  exception  bad. 

The  next  exception  was  that  Love  was  charged  with  holding 
correspondence  with  the  Scotch  nation ;  that  the  Act  only  made 
it  treason  to  correspond  with  the  Scotch  nation  residing  in 
Scotland,  that  there  was  no  evidence  that  this  had  been  done. 
And  that  the  correspondence  took  place  before  the  Act  was 
passed.  The  Attornev-General  proposed  to  amend  by  striking 
out  the  times  before  the  Act  was  passed ;  this  Hale  said  would 
not  do,  as  the  Act  said  that  no  one  after  5th  August  1 650  should 
correspond,  and  it  must  be  proved  that  the  correspondence  took 
place  on  a  day  after  that  date.  The  Attorney- General  said  if 
he  was  to  draw  indictments  with  all  these  niceties  he  should 
never  get  a  conviction.  It  was  not  necessary  to  express  the 
days  and  times,  but  only  to  make  the  indictment  sufficiently  cer- 
tain for  the  prisoner  to  know  his  offence. 

Keeble  held  that  it  was  sufficiently  laid;  that  the  exact 
time  was  not  material  if  it  was  proved  to  come  within  the 
time  mentioned  in  the  indictment.  The  Attorney  -  General 
added,  "  The  time  is  only  a  formality." 

The  next  exception  was  the  question  of  contribution  to  the 
Scots,  which  Hale  alleged  was  only  forbidden  by  Statute,  not 
made  treason. 

The  Court  held  that  as  by  one  Statute  it  was  made  treason 


'  '  'inmvnwealih. 


>nd  with  the  Scots  and  this  made  it  felony  to  aid 
in,  tin-  tuo  might  be  taken  togrt  her. 

le  then  argued  that   there  were  not  two  witnesses,  as 
red  by  the  Statute  of  Edward  VI.1;  that  the  witnesses 
not  sufficient  witnesses;   that  concealment  of  treason  did 
•  iake   the    pi-r.son  guilty  of  treason  but  of  misprision.      All 
the   Court  overruled.      Hale  then   urged    that  a  witness 
who  is  threatened  with  loss  of  life  if  he  discover  not  a  parti- 
person  and  promised  his  life  if  he  dues,  is  not  a  sufficient 
witness  within  the  Act  of  5  and  U  K.  I  ward  VI.  c.  11.    The  Court 
held  they  were.     Love  asked  that  more  time  might  be  granted 
Lis  counsel  to  argue  these  points.     This  the  Court  refused. 

<  >n  the  ">th  July  Love  was  again  brought  up,  and  sentenced 
to  be  beheaded. 

<inat  efforts  were  made  to  save  him;  petitions  were  pre- 
sented to  Parliament,  and  his  execution  respited  for  a  month; 
but    the  Scotch  invasion  of  England  determined  the  Govern- 
to  make  an  example  and  thus  to  strike  terror  into  the 
vteiians,  so  on  the  22nd  August  Love  was  beheaded  on 
Tower  Hill. 

Another  of  the  conspirators,  Gibbons,  a  tailor,  was  also  exe- 
cuted.  Some  of  the  others  were  brought  to  trial  but  reprieved. 

Lord  Derby's  Case8. 

After  the  "  crowning  mercy"  of  Worcester,  Lord  Derby  was 
among  the  fugitives.  He  was  not  so  fortunate  as  his  master, 
bring  taken  prisoner  in  Cheshire,  and  imprisoned  in  the  Castle. 
Under  a  commission  from  Cromwell,  based  upon  an  Act  of  the 
12th  August,  1651,  "an  Act  prohibiting  correspondency  with 
Charles  Stuart  or  his  party3,"  a  court-martial  was  held  at 
Chester  on  the  1st  October,  1651,  for  the  trial  of  Lord  Derby, 
Sir  Timothy  Featherstonhaugh,  and  Capt.  Benbow.  The  Court 
was  thus  composed : 

Col.  Humphrey  Mackworth,  President. 
Major-den.  Mitton.  Lt-Col.  H.  Birkonhead. 

Duekentield.  Lt.-CoL  Simon  Finch. 

Col.   11.    r.radshaw.  Lt.-CoL  Newton. 

Col.  T.  (Vox ton.  Captain  James  Stepford. 

Col.  G.  TwiMlrton.  Capt.  Samuel  Smith. 

1  5  &  6  Ed.  VI.  c.  11,  an' 

«  5  State  7 

3  See  ante,  p.  591. 
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Captains. 
John  Downes. 
Vincent  Corbet. 
John  Delves. 
John  Griffith. 


Thomas  Portington. 
Edward  Alcock. 
Ralph  Powiiall. 
Richard  Grantham. 
Edward  Stelfax. 


The  prisoner  was  brought  to  the  bar.  Mack  worth  read 
the  Act  of  Parliament,  which  provided  that  whoever  offended 
against  the  Act  should  be  proceeded  against  by  a  Council  of 
War,  who  were  thereby  authorized  to  hear  and  determine  all 
and  every  the  said  offences,  and  such  as  should  be  by  the  said 
Council  condemned  to  death  should  forfeit  all  his  and  their 
lands,  goods,  and  other  estate,  as  in  cases  of  High  Treason. 

Lord  Derby  here  said,  "I  am  no  traitor."  The  President 
told  him  his  words  were  contemptible,  and  that  he  must  be 
quiet  while  the  charge  was  read. 

On  being  called  on  to  plead,  the  Earl  said  that  quarter  was 
given  him  for  his  life  by  one  Capt.  Edge,  which  he  urged  was 
a  bar  to  any  trial  by  a  Council  of  War,  unless  he  had  commit- 
ted some  new  act  since  quarter  given,  that  might  bring  him 
within  the  cognizance  of  a  Court-martial.  The  Court  having 
considered  the  matter,  overruled  the  plea,  and  found  Lord 
Derby  guilty,  and  resolved  that  he  was  guilty  of  a  breach  of 
the  Act  of  the  12th  August  last,  therefore  of  treason  against 
the  Commonwealth  of  England,  and  therefore  worthy  of  death. 
That  he  was  a  traitor,  an  abettor,  encourager,  and  assister  of 
declared  traitors,  and  should  be  put  to  death  by  beheading  at 
Bolton,  on  the  15th  October. 

Sir  Timothy  Featherstonhaugh  and  Capt.  Benbow  were 
brought  to  the  bar,  the  charge  read  over  to  them,  and  after  a 
short  speech  by  each,  they  were  declared  traitors,  and  sentence 
of  death  pronounced  on  them.  On  the  15th  October  Lord 
Derby  was  beheaded  at  Bolton,  and  on  the  22nd  Featherston- 
haugh  at  Chester,  and  Benbow  shot  at  Shrewsbury. 

The  Council  of  War  made  rapid  work  with  the  prisoners 
it  was  by  Cromwell's  warrant  empowered  to  try.  Some  of  the 
others  were  to  be  tried  by  the  High  Court  of  Justice,  and  orders 
were  given  for  the  trial  by  it  of  Col.  Vaughan,  Lt.-Col.  Jackson, 
Capt.  Massey,  and  the  following  Presbyterian  ministers  :  Dr 
Drake,  Mr  Case,  Mr  Jackson,  Mr  Jenkins,  Mr  Robinson,  and 
Mr  Herrick. 

At  the  Restoration,  Lady  Derby  presented  a  petition  to 
the  House  of  Lords  asking  that  the  members  of  the  Court 
might  be  excepted  out  of  the  Act  of  Indemnity.  The  reasons 
given  are  that  "  Lord  Derby  was  put  to  death  by  color  of  some 
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•nit •(!  authority  d.-ri\cd  from  the  late  tyrant  :nnl  usurper, 
Oliver  (Yomwrll,  contrary  to  Jill  l:i\v,  l>y  Col.  Humphry  Mack- 
worth,  pretended  pn-Mdent  of  an  illegal  Court  set  up  for  that 
purpose,  and  other  desperate  persons,  though  some  of  their  own 
party,  convinced  of  the  unjust  proceedings,  opposed  the  same  ; 
ami  forasmuch  as  the  said  sentence  was  a  great  violation  to 
tin-  peerage  of  this  realm,  an  indemnity  to  such  persons  who 
acted  in  so  horrid  a  inurther  may  be  an  encouragement  to 
others  to  shed  more  innocent  blood  on  the  like  occasion1." 

i  7th  Rep.  Uitt.  MSS.  Committion,  94. 


1661. 

LordDe,l)i'i 
ease. 


Derby9* 

petition 


1653. 


J'arliament. 


CHAPTER  XIV. 


CROMWELL   AND   THE   INTERREGNUM. 
(1653—1660.) 

Legislative  assembly  or  Little  Parliament — Cromwell's  Second  Parlia- 
ment— Third  Parliament — Gerhard's  Plot — Penruddock's  case — 
Sindercombe's  case — Sir  Henry  Slingsby's  case — Dr  Hewet's  case — 
Mordant's  case — Richard  Cromwell — Long  Parliament — Rump — 
Dissolution  of  the  Long  Parliament — Declaration  of  Breda — Con- 
vention Parliament — Repeal  of  Acts  and  Ordinances — Restoration. 

THE  20th  April,  1653,  had  seen  the  downfall  of  the  Parlia- 
ment. The  army,  aided  by  Cromwell,  had  destroyed  the  King, 
the  House  of  Lords,  the  House  of  Commons,  and  for  the  next 
seven  years  the  country  was  ruled  by  the  army.  Cromwell, 
it  is  true,  called  three  parliaments,  but  none  of  them  ever 
had  any  independent  existence,  and  they  were  only  allowed 
to  last  so  long  as  they  continued  the  passive  instruments  of  his 
authority. 

The  first  of  these  was  what  is  known  as  the  Little  or 
Barebones  Parliament.  One  hundred  and  forty  persons  were 
nominated  by  a  council  of  officers,  selected  on  account  of  their 
godliness,  who  were  summoned  to  sit  by  letters  under  the  hand 
and  seal  of  Cromwell  as  a  Legislative  Assembly.  They  met  on 
the  4th  July,  1653.  They  resolved,  by  65  to  46,  "  that  the  title  of 
Parliament  be  given  to  this  Assembly."  They  resolved  "that 
no  person  should  be  employed  or  admitted  into  this  House  but 
such  as  this  House  shall  first  be  satisfied  of  his  real  godliness." 
They  appointed  a  High  Court  of  Justice  for  the  trial  of 
offenders  against  the  Commonwealth.  They  authorized  the 
Council  of  State  "  to  examine  scandalous,  seditious,  or  tumultu- 
ous papers,  or  words  spoken  in  derogation  of  the  authority  of  the 
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Parliament:"  and  also  "to  revise  the  Acts  on  Treason  with  re- 
6  to  this  present  Parliament."  On  the  21st  October  they 
passed  an  Act,  Cap.  18,  empowering  the  Commissioners  for 
compounding  with  delinquents  to  dispose  of  two  third  parts  of 
aiiv  recusants'  estates  forfeited  or  srquesti -n-d  (t-xcept  Rec- 
.  hnpropriate  Glebes,  and  Tithes)  for  the  best  advantage 
to  the  Commonwealth  ;  and  on  the  21st  November  another 
Act  (c.  2/>),  appointing  Commissioners  to  hear  and  determine 
all  matters,  crimes,  and  offences  mentioned  in  several  Acts 
touching  treason.  As  also  to  proceed  against  such  as  shall  plot 
or  endeavour  the  betraying  or  surrendering  of  any  cities,  towns, 
forts,  magazines,  ships,  vessels,  or  forces  by  sea  or  land,  belong- 
ing to  the  Commonwealth,  which  offences  should  be  punished 
with  death.  Any  thirteen  of  the  Commissioners  were  consti- 
tuted a  High  Court  of  Justice  for  the  purposes  aforesaid,  to  pro- 
ceed to  sentence,  and  to  cause  the  same  to  be  executed.  Thus 
in  future  trials  for  treason,  the  right  of  challenge  was  done 
awav  with;  the  vote  of  a  majority  of  a  fixed  number  of  men 
was  substituted  for  the  unanimous  voice  of  a  jury,  and  was  all 
that  was  required  to  send  any  unfortunate  to  the  scaffold. 

Having  thus  totally  changed  the  nature  of  the  English  law, 
by  abolishing  the  right  of  a  man  to  be  tried  by  his  peers,  on  the 
li'th  December  they  resolved,  "That  the  sitting  of  this  Parlia- 
ment any  longer  as  now  constituted  will  not  be  for  the  good  of 
the  Commonwealth,  so  that  therefore  it  is  requisite  to  deliver 
up  to  the  Lord  General  Cromwell  the  power  they  received  from 
him."  Mr  Rous,  who  acted  as  Speaker,  accompanied  by  the 
majority  of  the  members  present,  went  to  Whitehall,  where  by 
a  writing  under  their  hands  they  resigned  unto  his  Excellency 
id  powers,  which  writing  Mr  Speaker  presented  accordingly. 

Cromwell's  first  attempt  at  a  Parliament  was  hardly  a  suc- 
cess. In  December,  1653,  the  Instrument  of  Government  under 
which  Cromwell  was  supposed  to  govern  was  drawn  up.  It 
provided  for  an  elected  Parliament,  consisting  of  one  House, 
which  was  to  meet  on  the  3rd  September  (the  anniversary  of 
Duuliar  and  Worcester),  1654,  but  during  the  interval  a  power 
was  given  to  Cromwell  that  no  previous  ruler  in  this  country,  not 
even  Henry  VIII.,  possessed — the  power  of  legislating  by  or- 
dinance. It  is  thus  expressed  : 

"  Oliver,  Lord  Protector  of  the  Commonwealth  of  England, 
Scotland,  and  Ireland,  and  the  dominions  thereto  belonging, 
having  the  exercise  of  the  Chief  M  agistracy  and  the  Administra- 
tion of  Government  within  the  said  Commonwealth  invested  and 
established  in  his  Highness,  assisted  with  a  Council,  who  have 
power  until  the  meeting  of  the  next  Parliament  (which  is  to  be 
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on  the  third  day  of  September  now  next  ensuing)  to  make  laws 
and  ordinances  for  the  peace  and  welfare  of  these  nations 
when  it  shall  be  necessary,  which  shall  be  binding  and  in  force 
until  order  shall  be  taken  in  Parliament  concerning  the  same1." 

Having  the  power,  Cromwell  was  not  slow  to  use  it :  as 
if  in  bitter  mockery  of  all  the  rules  and  precedents  that  the 
Long  Parliament  proposed  to  fight  for,  of  Magna  Charta,  of 
the  Petition  of  Right,  the  first  Ordinance  he  issued  under  this 
power  was  one  continuing  the  Duty  of  Excise  and  new  Imposts 
and  all  acts,  ordinances,  and  orders  of  Parliament  touching  the 
same  until  the  25th  March,  1654.  In  other  words,  taxing  the 
people  by  his  sole  order  and  authority. 

Chapter  4  (the  Ordinances  are  collected  and  divided  into 
Chapters  like  Acts  of  Parliament)  provides  that  in  all  Acts 
and  proceedings  in  Court  Oliver's  name  is  to  be  used,  and  all 
proceedings  begun  in  his  name.  Chapter  8  specified  the  vari- 
ous offences  that  should  be  taken  and  adjudged  to  be  treason. 
Chapter  1  of  1654  suspended  the  proceedings  of  the  Judges 
under  the  Act  for  the  relief  of  creditors  and  poor  persons, 
except  that  they  might  sit  to  remand  or  recommit  prisoners. 
Chapter  8  was  an  Act  of  indsmnity  to  the  people  of  Scotland. 
Chapter  9  was  in  effect  an  Act  of  Union  with  Scotland.  It 
purported  to  make  Scotland  one  Commonwealth  with  England. 
Chapter  27  appointed  Commissioners  for  the  trial  of  all  crimes 
and  offences  mentioned  in  the  ordinance  touching  treason,  and 
empowered  them  to  hear  and  determine  all  misprisions  of 
treason.  Chapter  35  was  an  indemnity  to  the  English  Protest- 
ants of  the  province  of  Munster  in  Ireland.  Chapter  43  ap- 
pointed Commissioners  as  to  Crown  Lands  and  Forests.  Chapter 
44  regulated  the  Court  of  Chancery.  No  less  than  11  Ordi- 
nances were  made  on  the  2nd  September,  1654,  the  day  before 
the  power  expired. 

On  the  3rd  September  1654  Cromwell's  second  Parliament 
met.  It  was  in  many  respects  a  remarkable  assembly :  it  was 
a  remodelled  representation;  the  seats  had  been  redistributed, 
122  persons  nominated  by  Cromwell  and  his  officers  sat  for 
England  for  counties  and  cities,  and  6  for  Wales.  5  members 
for  Scotland  and  5  for  Ireland  sat  there  for  the  first  time  in 
history.  In  addition  to  these  Cromwell,  Lambert,  Harrison, 
Disbrowe,  and  Tomlinson  had  seats ;  the  total  number  being 
144.  On  the  6th  September  a  proposal,  "  That  no  act  or  ordi- 
nance decl  mng  the  offence  of  Treason  doth  extend  to  prejudice 
freedom  of  speech  in  Parliament,"  was  lost  by  187  to  130.  It 

1  See  Ordinance  26th  Dec.,  1653,  ScobelTs  Acts  and  Ordinances,  275. 
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too  much   under  such  ;i  t  \ranny  to  expect  freedom 
of  >peei-h.   Tin1  next  day  the  question  was  raised  whether  "this 
•  doth  approve  that  the  (  iovernment  shall  !>»•  in  one  siii'jlf 
person  and  a  Parliament;"  after  eleven  hours,  8  A.M.  to  7  P.M.,  the 
debate  was  adjourned,  and  the  House  then  found  what  liberty 
they  had.      <  MI  the  ll'th  September  t hey  found  the  doors  of  the 
•  locked  and  guarded  l»y  soldiers;  thry  wen-  summoned  into 
the  Tainted  ( 'hamher  and  lectured  by  Cromwell  foran  hour  and  a 
half.   He  told  them  "that  he  did  expect  and  hope  for  better  fruit 
and  effect  of  their  meeting  than  he  had  yet  found,  that  having 
received  his  office  from  God  and  from  the  people,  he  was  resolved 
never  to  part  with  it  until  God  and  the  people  should  take  it 
from  him.     That  it  could  not  be  expected  when  he  told  them 
that  they  were  a  free  Parliament  that  he  meant  otherwise  free 
than  as  it  should  act  under  that  Government.     That  he  was 
unwilling  to  break  their  privileges,  but  necessity  had  no  lawr. 
That  he  had  ordered  the  Parliament  doors  to  be  locked  and  had 
appointed  an  officer  to  take  subscriptions  to  a  recognition  of  his 
authority,  which  being  done  he  would  give  them  an  entrance. 
100  members  refused  to  sign  the  document,  and  were  therefore 
excluded:  the  rest  continued  to  sit  till  the  22nd  January  1655. 
It  was  obvious  from  the  declaration  of  Cromwell  that  they  were 
no  longer  free  agents.    A  committee  was  appointed,  10th  Octo- 
ber, "  to  consider  and  revise  all  ordinances  made  by  the  Lord 
Protector  and  his  Council  before  the  Parliament  was  called  and 
not  already  under  the  consideration  of  the  House  for  their  con- 
tinuance or  repeal."    After  various  debates  on  the  constitutional 
matters  arising  out  of  the  Instrument  of  Government,  on  the 
10th  January  1655  it  was  carried  by  107  to  95  not  to  have  any 
conference  with  the  Protector  before  it  was  engrossed.     On 
the  L'l'nd  January  they  were  sent  for  into  the  Painted  Chamber, 
once  more  rebuked  by  Cromwell  and  told   "that  it  was  not 
for  the  profit  of  these  nations  nor  for  the  common  or  public 
good  for  you  to  continue  here  any  longer,  and  therefore  I  do 
declare  unto  you  that  I  do  dissolve  this  Parliament." 

For  a  year  and  nine  months  (Jan.  22,  1655  to  Sept.  17, 
1656)  Cromwell  tried  the  experiment  of  governing  without  a 
Parliament;  in  this  interval  Cromwell  found  his  rule  more  and 
more  insecure.  Penruddock's  rising  was  made  the  excuse  for  a 
tyranny,  for  a  parallel  to  which  we  have  to  go  back  to  the  Nor- 
man Conquest.  England  was  divided  into  ten  military  districts, 
over  each  of  which  a  Major  General  was  set  with  strict  instruc- 
tions to  preserve  order.  Although  the  Royalists  had  paid  for 
their  estates,  and  were  entitled  to  such  security  as  the  Govern- 
ment could  give,  Cromwell  determined  that  the  expenses  of  the 
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Major  Generals  should  be  paid  by  the  Royalists,  and  of  his  own 
authority  imposed  on  them  a  £10  per  cent.  tax.  This  oppres- 
sion of  the  Royalists  the  country  might  have  borne,  but  Crom- 
well was  unable  to  profit  by  the  lessons  of  his  past  life.  It  was 
not  taxation  that  had  rendered  Charles's  government  impossible 
so  much  as  religion ;  Cromwell  now  ordered  the  suppression  of 
the  Church  of  England  worship  and  prohibited  the  use  of  the 
Book  of  Common  Prayer.  A.  war  with  Spain  made  money  a 
necessity,  and  Cromwell  feared  to  impose  any  more  taxes  with- 
out the  authority  of  Parliament.  So  a  Parliament  was  called. 
It  consisted  of  459  members,  375  English,  24  Welsh,  29 
Scotch,  31  Irish.  Before  any  member  was  allowed  to  sit  he 
was  required  to  sign  an  engagement  "  That  they  would  do 
nothing  prejudicial  to  the  Government  as  established  under  a 
Protector."  Nearly  100  refused  to  sign.  No  one  was  admitted 
to  the  House  who  could  not  produce  two  certificates,  one  from 
the  Clerk  of  the  Commonwealth  in  Chancery,  that  he  was 
returned  to  serve  in  the  Parliament,  the  other  from  the  Council, 
that  they  had  approved  of  him.  Persons  attended  by  Crom- 
well's order  at  the  door,  and  refused  to  admit  any  one  without 
these  certificates.  Against  this  the  House  protested;  they  were 
told  by  the  Clerk  "that  only  those  approved  and  who  had  re- 
ceived certificates  of  approbation  were  admitted,  and  that  Crom- 
well had  ordered  him  only  to  deliver  tickets  to  such  persons  as 
should  be  certified  to  him  by  the  Council." 

Matters  went  on  fairly  well  until  Jan.  1657.  On  the  19th  of 
that  month  in  consequence  of  the  discovery  of  Sindercombe's 
Plot,  it  was  resolved  "that  the  House  wait  upon  his  Highness  to 
congratulate  him  on  his  deliverance  from  the  wicked  design 
against  his  life."  On  this  a  Mr  Ashe  said,  "  I  would  have  some- 
thing else  added  which  in  my  opinion  would  tend  very  much 
to  the  preservation  of  himself  and  us,  and  to  the  quieting  of  all 
the  designs  of  our  enemies,  that  his  Highness  would  be  pleased 
to  take  upon  him  the  Government  according  to  the  ancient 
constitution.  Both  the  liberties  and  peace  and  the  preservation 
and  privilege  of  his  Highness  would  be  founded  upon  an  old 
and  sure  foundation." 

Mr  Robinson  said,  "I  understand  not  what  that  gentleman's 
motion  means  who  talks  of  an  old  constitution.  The  old  con- 
vstitution  is  Charles  Stuart's  interest.  I  hope  we  are  not  calling 
him  in  again :  the  gentleman  would  have  his  Highness  to  be 
Charles  Stuart's  viceroy  or  some  such  thing." 

Mr  Downing.  "Those  Governments  are  best  which  are  upon 
proof  and  long  experience  of  our  ancestors,  not  such  as  are  only 
in  notion ;  such  whereby  the  people  may  understand  their  liberty 
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and  tin-  Lord  Protector  his  pri\ ile^e.  I  cannot  propound  a 
expedient  tor  (In-  preservation  both  of  his  1 1  i^lim-hS  and 
tin-  people  than  by  rst a  1>1  is h ing  the  Government  upon  the  old 
and  tried  foundations." 

.M  r  1 1  inland.  "  Are  you  now  going  to  set  up  Kingly  Go- 
vernment which  for  three  thousand  years  has  persecuted  the 
people  of  ( :<><l!  Do  you  expect  a  better  consequence1?  -what  a 
crime  it  is  to  offer  such  a  motion  as  this!  The  gentleman  that 
nio\  I'd  this  \vas  one  of  those  that  was  for  pulling  down  what  he 
would  now  set  up." 

This  debate  is  the  first  glimpse  we  get  of  the  scheme  for 
mak  ing  Cromwell  King.  On  the  23rd  February  the  subject  again 
came  up.  Sir  Christopher  Pack,  an  alderman,  the  member 
for  London,  presented  "  The  Humble  Address  and  Re  monstrance 
of  the  Knights,  citizens  and  Burgesses  now  assembled  in  the 
Parliament  of  the  Commonwealth."  This  paper  was  the  origin 
of  the  Petition  and  Advice.  The  question  that  it  be  read  was 
carried  by  144  to  54 ;  one  of  the  proposals  was  to  make  Cromwell 
King,  "  as  the  best  known  and  most  agreeable  kind  of  Govern- 
ment to  the  English  people."  It  was  vehemently  debated  until 
the  end  of  March.  After  great  discussion  it  was  agreed  that 
the  power  to  Cromwell  to  appoint  his  successor,  and  that  there 
be  t\vo  Houses  of  Parliament,  should  form  part  of  it;  and  also 
by  123  to  62,  a  clause  "that  your  Highness  will  be  pleased  to 
assume  the  name,  style,  title,  dignity  and  office  of  King  of 
England,  Scotland  and  Ireland,  and  to  exercise  the  same  accord- 
ing to  the  Laws  of  these  nations." 

On  the  31st  March  the  Petition  and  Advice  was  presented  to 
f'romwell;  the  Banqueting  House  at  Whitehall,  the  scene  of 
the  last  moments  of  the  last  English  King,  being  chosen  as  the 
place  for  the  nomination  of  his  successor.  No  existing  building 
in  J Condon  has  perhaps  witnessed  two  such  sights. 

On  the  4th  April  Cromwell's  answer  was  communicated  to 
the  House.  "That  he  was  not  able  according  to  his  duty  to  God 
and  to  them  to  undertake  this  charge  under  that  title  of  King." 
The  question  was  then  proposed,  "That  this  House  doth  adhere 
to  their  humble  petition  and  advice;"  it  was  carried  in  the 
affirmative  by  13  votes;  the  noes  were  nearly  the  same  as  be- 
fore, 63,  the  ayes  were  only  78.  On  the  12th  May  Cromwell 
gave  his  final  answer,  "  That  he  could  not  undertake  the  Go- 
vernment with  the  title  of  King."  By  53  to  50,  it  was  then 
resolved  that  Cromwell's  title  should  be  Lord  Protector.  The 
session  continued  for  another  month.  It  closed  on  the  23rd 
June,  Cromwell  having  formally  given  his  assent  to  various 
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Before  they  met  again  on  the  10th  December,  Cromwell 
nominated  the  House  of  Lords:  it  consisted  of  63  members  and 
five  Judges  and  three  Barons  of  the  Exchequer  as  assistants. 

When  Parliament  assembled  on  the  20th  Jan.  1658,  it  was 
differently  constituted.  Cromwell's  staunchest  supporters  now 
formed  the  other  House,  and  the  excluded  members,  exasperated 
by  their  exclusion,  were  admitted  to  the  House  of  Commons. 
On  the  22nd  January  a  message  was  sent  down  from  the  Lords; 
a  debate  ensued  upon  the  name.  It  was  renewed  on  the  29th 
and  30th  January.  On  the  4th  February  Cromwell  came  down 
to  Westminster  ;  the  Commons  were  summoned  to  the  House  of 
Lords,  and  rebuked  for  their  conduct.  "I  did  tell  you,"  said 
Cromwell,  *'I  would  not  undertake  such  a  Government  as  this 
unless  there  might  be  some  other  persons  that  might  interpose 
between  me  and  the  House  of  Commons  wh6  had  the  power  to 
prevent  tumultuary  and  popular  spirits,  and  it  was  granted  that 
I  should  name  another  House.  I  named  it  of  men  that  shall 
meet  you  wheresoever  you  go  and  shake  hands  with  you  and 
tell  you  it  is  not  titles  nor  party  that  they  value  but  a  Christian 
and  an  English  interest.  Having  proceeded  upon  these  terms, 
and  finding  such  a  spirit  as  is  too  much  predominant,  every- 
thing being  too  high  or  too  low,  I  thought  I  had  been  doing 
my  duty  and  that  it  would  have  satisfied  you.  But  if  every- 
thing must  be  too  high  or  too  low,  you  are  not  to  be  satisfied. 
If  this  be  the  end  of  your  sitting  and  this  be  your  carriage,  I 
think  it  high  time  that  an  end  be  put  to  your  sitting,  and  I  do 
dissolve  this  Parliament;  and  let  God  judge  between  me  and 
you." 

So  ended  Cromwell's  last  Parliament.  This  speech  vividly 
recalls  the  speeches  Charles  made  to  his  Parliaments.  Both 
Cromwell  and  Charles  tried  to  govern  with  Parliaments,  both 
failed;  both  adopted  Stratford's  advice,  that  having  tried  to 
govern  by  Parliaments  and  failed  they  were  absolved  from 
the  necessity  of  having  recourse  to  them  again. 

The  third  Parliament  of  Cromwell  passed  various  Acts  that 
deserve  notice.  Chapter  2  renounced  and  disannulled  the 
pretended  title  of  Charles  Stuart. 

"  For  the  better  establishing  of  the  Peace  of  this  Common- 
wealth of  England,  Scotland  and  Ireland  and  the  territories 
and  dominions  thereunto  belonging,  and  for  the  prevention  of 
the  designs  and  attempts  of  the  enemies  thereof.  The  Knights, 
citizens  and  Burgesses  in  the  present  Parliament  assembled 
Do  in  the  name  of  all  the  people  of  this  Commonwealth  fully 
freely  absolutely  and  for  ever  disclaim  and  renounce  all  fealty, 
homage  and  allegiance  pretended  to  be  due  unto  Charles  Stuart, 
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son  of  the  late  King  Charles,  James  Stuart,  2nd  son  of 
the  late  King,  Henry  Stuart,  3rd  son  of  the  late  King,  or  any 
oth.T  t  In-  issue  or  posterity  of  the  said  late  King,  or  any 

ii  or  persons  pretending  or  which  shall  at  any  time  In  n 
jit'trr  pivtrnd,  Title  by  from  or  under  him,  them,  any  or  either 
of  thnn,  to  h«»ld  and  enjoy  the  Crown  of  England,  Scotland  and 
Ireland,  or  of  either  or  any  of  them."  The  Act  proceeds  to  debar 
Charles,  James  and  Henry  Stuart  from  holding  the  Crown  or 
the  name  of  King,  and  provides  that  any  person  who  shall 
attempt  to  revive  the  pretended  right  or  claim  of  any  of  the 
said  persons,  or  should  declare  or  publish  it,  or  give  any  moneys 
or  aid  to  Charles,  James  or  Henry  Stuart,  should  be  guilty  of 
High  Treason. 

Chapter  3,  "An  Act  for  the  security  of  his  Highness  the  Lord 
Protector  his  person  and  continuance  of  this  nation  in  peace 
and  safety,"  recited :  "Forasmuch  as  the  property  and  safety  of 
this  nation  and  the  dominions  thereunto  belonging,  very  much 
dependeth  under  God  upon  the  security  and  preservation  of 
the  person  of  his  Highness,  and  for  that  it  hath  manifestly 
appeared  that  divers  wicked  plots  and  wars  have  of  late  been 
devised  and  laid  as  well  in  foreign  parts  beyond  the  seas  as  also 
within  the  nation,  to  the  great  endangering  his  Highness'  person 
and  the  embroiling  the  Commonwealth  in  new  and  inte>tine 
wars  and  seditions  to  the  utter  ruin  and  subversion  thereof  if 
the  same  had  taken  effect.  Therefore  and  for  the  prevent- 
ing of  such  great  peril  and  mischiefs  as  may  hereafter  ensue  by 
the  like  detestable  conspiracies  and  practices,  This  Parliament 
out  of  a  deep  sense  and  consideration  thereof  do  desire  that  it 
may  be  enacted  and  ordained,  and  be  it  enacted  and  ordained 
by  his  Highness  the  Lord  Protector  and  the  Parliament  and 
the  authority  thereof,  That  if  any  person  or  persons  shall 
from  and  after  the  10th  day  of  October  in  the  year  of  our 
Lord  1656  attempt,  compass,  or  imagine  the  death  of  the  Lord 
Protector,  and  such  attempting  compassing  or  imagining  shall 
declare  by  open  deed,  or  shall  levy  war,  or  shall  plot,  contrive 
or  endeavour  to  stir  up  or  raise  force  against  the  Lord  Pro- 
tector and  the  Government  to  subvert  or  alter  the  same,  and 
shall  by  open  deed  declare  such  endeavour,  plotting  or  con- 
triving, or  shall  advisedly  and  maliciously  proclaim,  declare, 
publish  or  promote  Charles  Stuart,  eldest  son  to  the  late  King, 
or  any  otln-r  Lame,  or  posterity  of  the  said  late  King,  or  any 
oth-T  ]"Tson  claiming  by  from  or  under  him  any  or  either  of 
thnn,  to  bi-  Kinir,  Queen,  or  Chief  Magistrate  of  Great  Britain, 
or  of  KnLrland,  >  otland,  or  Ireland,  or  of  any  of  the  domi- 
nions thereto  or  to  any  of  them  belonging,  that  shall  by  any 
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ways  or  means  whatsoever  endeavour  or  attempt  the  reviving 
or  setting  up  of  any  pretended  right,  title  or  claim  of  the 
said  Charles  Stuart,  or  of  any  other  the  issue  or  posterity  of 
the  said  late  King,  or  of  any  person  or  persons  claiming  under 
him  or  them  to  any  of  the  offices,  style,  titles,  dignity  or  authority 
aforesaid  or  any  of  them,  or  shall  hold  any  intelligence  or  cor- 
respondence with  the  said  Charles  Stuart,  or  with  James 
Stuart,  or  Henry  Stuart,  or  with  the  late  Queen  their  mother, 
or  with  any  or  either  of  them,  or  shall  give  or  contribute  any 
sum  or  sums  of  money  or  other  aid  or  assistance  to  the  said 
Charles  Stuart,  or  unto  James  and  Henry  sons  of  the  said  late 
King,  or  to  the  late  Queen  their  mother,  or  to  any  or  either  of 
them,  or  shall  plot,  contrive,  or  endeavour  the  betraying,  sur- 
rendering, or  yielding  up  any  city,  town,  castle,  fort,  magazine, 
ship,  vessel,  or  force,  by  land  or  by  sea,  belonging  to  the  Com- 
monwealth, unto  the  enemies  thereof,  or  shall  advisedly  and 
maliciously  plot,  contrive  and  endeavour,  by  any  open  act,  to 
stir  up  mutiny  in  the  army  or  fleet,  or  amongst  any  of  the 
Forces  thereof  by  sea  or  land,  to  withdraw  any  officer  or 
soldier,  mariner  or  seaman,  from  his  or  their  obedience  to  the 
Lord  Protector,  or  shall  invite,  procure  aid  or  assist  any 
foreigner  or  stranger  to  invade  these  nations  of  England, 
Scotland  or  Ireland,  or  of  any  of  the  dominions  thereto  belong- 
ing, or  shall  adhere  to  any  forces  raised,  or  that  shall  be  here- 
after raised  against  the  Lord  Protector  of  this  Commonwealth. 
Then  all  and  every  the  offences  above  mentioned  shall  be  and 
are  hereby  deemed,  ordained  and  adjudged  to  be  high  treason; 
and  in  all  such  cases  and  upon  all  such  occasions,  the  Lord 
Chancellor,  Lord  Keeper,  or  Lords  Commissioners  of  the  Great 
Seal  of  England  for  the  time  being  are  hereby  authorized  and 
required  from  time  to  time  by  warrant  from  his  Highness  the 
Lord  Protector  to  issue  out  one  or  more  Commission  or  Commis- 
sions under  the  Great  Seal  of  England  to  the  respective  persons 
hereafter  named.  (The  names  of  some  134  persons  are  then  given. 
For  England  there  were  to  be  at  least  17;  for  Scotland  and  Ireland 
13  of  those  named.)  Which  said  Commissioners  respectively 
shall  by  virtue  of  this  Act  have  authority  to  examine  hear  and 
determine  all  the  matters  crimes  and  offences  aforesaid,  and  all 
the  circumstances  thereof,  and  also  to  hear  and  determine  all  the 
misprision  of  the  treason  in  the  Act  mentioned,  and  to  take 
order  to  charge  the  offender  or  offenders  with  all  or  any  of  the 
crimes  matters  or  things  aforesaid,  and  for  the  receiving  of  the 
present  answer  thereunto  and  for  examination  of  witnesses 
upon  oath  (which  the  said  respective  Commissions  are  hereby 
authorized  to  administer)  and  thereupon  or  upon  confession  of 
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irty  or  in  default  of  such  answer  to  proceed  to  conviction 
or  final  sentence  as  in  cases  of  high  treason  and  mispnsion  of 
-ii  according  to  justice  and  the  merits  of  the  cause,  and  such 
final  sentence  to  execute  or  cause  to  be  executed  speedily  and 
Impartially,  and  that  eveiy  person  or  persons  so  sentenced  and 
adjudged  shall  forfeit  as  in  case  of  High  Treason  and  miaprision 
of  treason. 

"And  it  is  hereby  further  enacted  that  the  said  Commis- 
s  respectively  are  hereby  authorised  to  meet  and  sit  at 
such  convenient  times  and  places  from  time  to  time  as  by  the 
said  respective  Commissioners  or  the  major  part  of  them  under 
their  hands  and  seals  shall  be  appointed,  and  to  adjourn  from 
tune  to  time  and  from  place  to  place  as  the  said  respective 
Commissioners  and  the  major  part  of  them  then  meeting  shall 
hold  n't;  and  the  said  respective  Commissioners  shall  have  power 
and  authority  to  appoint  all  officers  needful  for  the  putting  in 
execution  the  matters  and  things  in  the  Act  contained. 

"And  it  is  hereby  further  enacted  that  all  Mayors,  Sheriffs, 
Justices  of  the  Peace,  Constables,  Bailiffs  and  all  other  officers 
and  all  other  the  good  people  of  the  Commonwealth  shall  be 
aiding  and  assisting  to  the  said  respective  Commissioners  in  the 
premises. 

"And  be  it  further  enacted  by  the  authority  aforesaid  that 
any  of  the  Commissioners  aforenamed  before  he  shall  do  or 
execute  the  office  ot  a  Commissioner  by  virtue  of  the  present 
Act  shall  take  the  oath  ensuing. 

"  I  A.  B.  do  swear  that  I  will  well  and  truly  according  to 
the  best  of  my  skill  and  knowledge  execute  the  several  powers 
given  unto  me  and  others  by  a  Commission  under  the  Great 
Seal  of  England  issued  out  in  pursuance  of  an  Act  entitled  'An 
Act  for  the  security  of  his  Highness  the  Lord  Protector  his 
person  and  continuance  of  the  nation  in  peace  and  safety.' 

"And  the  Lord  Chancellor  Lord  Keeper  or  Lords  Commis- 
sioners of  the  Great  Seal  of  England  for  the  time  being  or  any 
one  of  them  are  hereby  authorized  to  administer  the  said  oath 
accordingly  to  the  said  Commissioners  for  England  and  Wales, 
the  Town  of  Berwick  on  Tweed,  and  Isles  of  Guernsey  and 
Jersey,  and  the  Lord  deputy,  Chancellor,  president  of  the 
Council  in  Ireland  or  any  one  of  them  are  hereby  authorized  to 
adi Minister  the  said  oath  accordingly  to  the  said  Commissioners 
for  Ireland,  and  the  President,  or  any  one  or  more  of  the 
Council  of  Scotland  are  hereby  authorized  to  administer  the 
said  oath  accordingly  to  the  said  Commissioners  for  Scotland. 

"Provided  that  the  said  respective  Commissioners  or  any  of 
them  shall  not  by  virtue  or  force  of  this  present  Act  or  any 
S.T.  i.  42 
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power  thereof  given  unto  them  examine,  try,  or  proceed  against 
any  person  or  persons  other  than  such  who  shall  be  first  by 
name  appointed  by  the  Lord  Protector  with  the  advice  and 
consent  of  his  Council  to  be  by  them  the  said  Commissioners 
so  examined,  tried  or  proceeded  against. 

"Provided  always  and  it  is  hereby  further  enacted  that  this 
Act  and  the  powers  and  authorities  hereby  given  shall  continue 
and  remain  in  force  from  henceforth  until  the  end  of  the  last 
session  of  the  next  Parliament  and  no  longer." 

It  will  be  seen  what  great  power  this  Act  placed  in  the 
hands  of  the  Protector;  he  could  now  send  any  person  to  be 
tried  for  treason  without  a  jury  before  a  Court  composed  of  a 
selected  number  of  his  own  nominees.  The  boasted  right  of 
an  Englishman  to  be  tried  by  his  peers  was  extinguished.  The 
law  of  treason  was  also  extended ;  not  only  was  it  treason  to  plot 
against  the  person  of  the  Lord  Protector,  but  also  to  plot  against 
the  Government.  Any  design  or  attempt  to  alter  the  Govern- 
ment by  force  was  now  treason.  In  this  respect  the  law 
had  now  gone  beyond  the  previous  decisions  on  the  Act  of 
Edward  IIL 

Chapter  6  was  the  celebrated  "  Petition  and  Advice."  It  is 
entitled  "  To  his  Highness  the  Lord  Protector  of  the  Common- 
wealth of  England,  Scotland,  and  Ireland,  and  the  dominions 
thereto  belonging,  the  humble  petition  and  advice  of  the 
Knights,  citizens,  and  Burgesses  now  assembled  in  Parliament." 
After  reciting  the  great  advantage  of  Cromwell's  Government 
they  enact  that  Cromwell's  style  shall  be  Lord  Protector  of  the 
Commonwealth  of  England,  Scotland  and  Ireland  and  the  do- 
minions thereto  belonging,  and  empower  him  during  his  life  to 
appoint  a  successor.  It  then  provides  that  a  Parliament  con- 
sisting of  two  Houses  shall  be  called  once  in  three  years  at  the 
furthest,  that  the  liberties  and  privileges  of  Parliament  are  to 
be  preserved.  It  then  specifies  the  persons  who  shall  be 
electors,  and  who  shall  be  qualified  to  be  elected,  disabling  all 
who  have  borne  arms  against  the  Parliament  since  1641,  all 
persons  wlio  have  married  Catholics,  or  allowed  the  children 
to  be  brought  up  as  Catholics,  or  to  marry  Catholics,  or  any 
swearer,  curser,  drunkard,  or  common  haunter  of  taverns  or 
alehouses.  Commissioners  were  appointed  for  the  examination 
of  elected  persons  to  find  if  they  were  qualified  or  not.  The 
nomination  of  the  other  House  of  whom  there  were  to  be 
not  less  than  40  was  left  to  the  Lord  Protector.  No  laws 
were  to  be  repealed,  altered  or  amended,  no  charge,  tax  or 
loan  imposed  without  the  consent  of  Parliament.  No  one  was 
to  be  admitted  to  the  privy  Council  but  such  as  were  of  known 
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and  undoul  teil  a  (I'M -I  ion  to  the  rights  of  tin-  nation  ;md 
to  a  just  awl  Christian  liberty  in  matters  of  religion.  Jt'om-e 
I  ti  person  could  only  be  removed  by  the  Council  or 
The  Council  were  not  to  consist  of  more  than  L'l 
members.  «.f  whom  7  were  a  quorum.  After  Cromwell's  death 
the  ( 'ouncil  were  to  nominate  the  great  officers  of  the  army 
and  navy.  The  standing  forces  were  at  the  disposal  of  the 
chief  magistrate  with  the  consent  of  both  Houses  of  Parlia- 
ment, and  if  Parliament  was  not  sitting,  with  the  consent  of  the 
CouiK -il.  The  great  officers  of  state  and  the  judges  were  to  be 
approved  by  Parliament  before  they  were  appointed.  Open 
revilers  and  di>turl>ers  of  godly  ministers  were  to  be  punished. 
Tin-  lYoir.sta.nt  religion  as  contained  in  the  Old  and  New  Tes- 
tanient  was  to  be  held  as  the  public  profession  of  the  nation 
and  a  confession  of  faith  was  to  be  approved  by  the  Protector 
and  Parliament  for  the  people,  but  an  indulgence  might  .be 
granted  to  some  persons  who  might  differ  in  point  of  doctrine, 
svors hip  or  discipline.  Ministers  and  churches  who  agreed  in 
matt. -is  of  faith  but  differed  in  matters  of  discipline  were  to  be 
protected ;  and  members  of  such  congregations  were  to  be  capable 
of  trust,  promotion,  or  employment,  but  ministers  were  not  to 
hold  civil  employment.  The  Acts  for  the  sale  and  confiscation 
of  lands  were  confirmed.  All  delinquents  including  any  who 
had  fought  against  the  Parliament  since  1641  were  disabled 
from  holding  office.  All  acts  and  ordinances  not  contrary  to 
the  Act  were  to  remain  good,  as  also  all  writs,  patents,  and  legal 
proceedings.  The  Protector  was  to  take  an  oath  in  such  form 
as  Parliament  should  agree,  and  nothing  in  the  Act  was  to  be 
binding  unless  the  whole  was  agreed  to.  On  the  25th  May 
tin-  petition  was  presented  to  the  Protector,  and  his 
answer  thereunto  was  read  by  the  Clerk  of  the  Parliament  in 
is:  "The  Lord  Protector  doth  cons.  nt. " 

Chapter  1C  is  entitled  "Popish  recusants  how  to  be  cor- 
rected."   It  recited  the  neglect  of  putting  the  law  in  execution 
against    the   Catholics   and    the   evil   consequences   that   had 
followed,  (-.specially  the  case  of  the  Irish  rebellion.    It  therefore 
orders  the  Justices  of  Assize  and  gaol  delivery  and  Justices  in 
Quarter  Sessions  to  direct  in  their  charges  that  enquiry  and 
iiment  be  made  of  Papists.     And  orders  that  all  p< 
uted  were   to   appear  at   the  next   Assizes,  or  Quarter 
Sessions,  and  subscribe  the  following  oath. 

"I  A.  B.  do  abjure  and  renounce  the  Pope's  supremacy  and 
authority  over  the  Catholic  Church  in  general  and  over  D 
in  particular     And  I  do  believe  the  Church  of  Koine  is  not  the 
true  Church  ami  that  there  i.-,  not  am   tiaiisubotantiation  in  the 
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sacrament  of  the  Lord's  Supper  or  in  the  elements  of  bread 
and  wine  after  consecration  thereof  by  any  person  whatsoever 
And  I  do  also  believe  that  there  is  not  any  purgatory  And 
that  the  consecrated  host,  crucifixes  or  images  ought  not  to  be 
worshipped  neither  that  any  worship  is  due  unto  any  of  them 
And  I  also  believe  that  salvation  cannot  be  merited  by  works 
And  I  do  sincerely  testify  and  declare  that  the  Pope  neither 
by  himself  nor  by  any  authority  of  the  Church  and  See  of 
Rome  nor  by  any  other  means  with  any  other  hath  any  power 
or  authority  to  depose  the  Chief  Magistrates  of  these  nations 
or  to  dispose  of  any  of  the  countries  and  territories  thereunto 
belonging  or  to  authorize  any  foreign  prince  or  state  to  invade 
or  annoy  him  or  them  or  to  discharge  any  of  the  people  of 
these  nations  from  the  obedience  to  the  Chief  Magistrate  or  to 
give  licence  or  leave  to  any  of  the  said  people  to  bear  arms 
raise  tumults  or  to  offer  any  violence  or  hurt  to  the  person  of 
the  said  Chief  Magistrate  or  to  the  State  or  Government  of 
these  nations,  or  to  any  of  the  people  thereof  And  I  do  f  urther 
swear  that  I  from  my  heart  abhor,  detest,  and  abjure  that  dam- 
nable doctrine  and  position  that  perverse  rulers  and  governors 
which  be  excommunicate  or  deposed  by  the  Pope  may  by  virtue 
of  such  excommunication  or  deprivation  be  killed  murdered  or 
deposed  from  their  rule  and  Government  and  any  outrage  or 
violence  done  unto  them  by  the  people  that  are  under  them  or 
by  any  other  whatsoever  upon  such  pretence  And  I  do  further 
swear  that  I  do  believe  that  the  Pope  or  Bishop  of  Rome  hath 
no  authority  power  or  jurisdiction  whatsoever  within  England 
Scotland  or  Ireland  or  any  or  either  of  them  or  any  of  the 
territories  belonging  to  them  or  any  or  either  of  them  and  all 
doctrines  in  affirmation  of  the  said  points  I  do  abjure  and 
renounce  without  any  equivocation  mental  reservation  or  secret 
evasions  whatsoever  taking  the  words  by  me  spoken  according 
to  the  common  and  usual  meaning  of  them  And  I  do  believe 
that  no  power  derived  from  the  Pope  or  Church  of  Rome  or 
any  other  person  can  absolve  me  from  this  my  oath  and  I  do 
renounce  all  pardon  and  dispensation  to  the  contrary  So  help 
me  God." 

Any  person  whatever  who  refused  the  oath  was  ipso  facto 
adjudged  a  Popish  recusant  convict  and  liable  to  all  the  penal- 
ties attached  to  that  position.  Persons  suspected  were  to  be 
summoned  four  times  a  year  to  take  the  oath  and  if  they  made 
default  in  appearing  were  adjudged  Popish  recusant  convicts. 
Two-thirds  of  the  estates  of  all  Popish  recusant  convicts  were 
to  be  seized  for  the  use  of  the  Commonwealth.  Any  one  who 
niarried  a  Popish  recusant  convict  was  until  taking  the  oath 


Cromwell. 


661 


liable  to  the  same  penalty.  No  one  was  to  be  allowed  to  take 
(In-  oath  fur  six  im-nths  unless  previously  to  doing  so  he  had 
repaired  to  some  congregational  or  Christian  meeting  and  heard 
tli«-  word  of  God  preached  and  taught.  Persons  attending  mass 
ai  any  ambassador's  chapel  were  liable  to  a  penalty  of  £100 
Months  imprisonment. 

Chapter  1 7  was  a  general  act  of  indemnity  for  all  such  as 
acted  for  the  public  in  carrying  on  the  public  service  of 
the  nation. 

Chapter  18  is  an  explanatory  petition  and  advice;  it  recites 
that  doubts  and  questions  have  arisen  upon  some  of  the  par- 
ticulars therein  comprised,  and  declares  that  under  persons 
disabled  as  delinquents  are  all  those  who  helped  the  Duke  of 
Hamilton  in  1648;  that  Scotch  Protestants  who  since  the  de- 
fection of  Lords  Ormond  and  Inchiquin  in  1649  had  remained 
faithful  were  not  to  be  debarred  from  electing  or  being  elected. 
That  the  only  ministers  who  could  not  be  elected  were  such  as 
had  tit  her  maintenance  for  preaching  or  were  pastors  or  teachers 
of  congregations.  Unqualified  persons  if  elected  were  made 
liable  to  a  fine  of  £1000.  The  Lord  Protector  was  to  fill  up 
vacancies  caused  by  death  or  removal  in  the  other  House.  An 
account  of  the  monies  spent  on  the  army  and  navy  was  to  be 
given  to  Parliament.  Oificers  of  state  appointed  when  Parlia- 
ment was  not  sitting  were  to  be  approved  by  Parliament.  The 
of  oath  the  Protector  was  to  take  was  as  follows : 

"  I  do  in  the  presence  and  name  of  God  Almighty  promise 
and  swear  that  to  the  uttermost  of  my  power  I  will  uphold  and 
maintain  the  true  reformed  Protestant  Christian  religion  in  the 
purity  thereof  as  it  is  contained  in  the  Holy  Scriptures  of  the 
( )ld  and  New  Testament  and  encourage  the  profession  and  pro- 
s  of  the  same  and  that  to  the  uttermost  of  my  power  I 
will  endeavour  as  Chief  Magistrate  of  these  three  nations  the 
maintenance  and  preservation  of  the  peace  and  safety  and  of  the 
just  rights  and  privileges  of  the  people  thereof  and  shall  in  all 
things  aeeonling  to  my  best  knowledge  and  power  govern  the 
people  of  these  nations  according  to  the  law." 

The  Act  also  prescribed  a  form  of  oath  to  be  taken  by  the 
mem  lit  is  of  the  Council  and  the  members  of  Parliament  and 
provided  that  the  Protector  should  issue  summonses  before 
the  next  sitting  of  the  Parliament  to  persons  to  sit  and  serve 
in  the  oth.-r  House  and  that  the  persons  so  summoned  and 
nbletl  should  constitute  the  other  House. 

Chapter    23  assured  confirmed  and  settled  the  lands  and 
I  in  Ireland  as  arranged  by  the  Commissioners  Fleet  wood, 
Lucllow,  Corbet  and  Jones. 
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Chapter  27  was  a  general  Act  for  the  attainder  of  the  Irish 
rebels;  it  declared  that  the  rebellion  began  on  the  20th  October 
1641  and  ended  on  the  26th  September  1653  and  provided  that 
all  persons  living  on  that  day  and  not  pardoned  and  all  persons 
of  the  Popish  religion  who  have  not  since  manifested  their  good 
affection  were  thereby  declared  and  adjudged  to  be  rebels  guilty 
of  the  said  rebellion  and  convicted  and  attainted  of  High 
Treason  and  all  their  estates  were  forfeited. 

Such  a  terrible  proscription,  four  years  after  the  rebellion 
was  suppressed,  has  probably  never  before  been  meted  out  to  a 
conquered  country.  Compared  with  this  the  treatment  of  the 
English  Royalists  was  merciful.  Indeed  there  is  nothing  in 
English  history  that  can  equal  it;  the  great  Act  of  Attainder 
of  James  II.  which  Macaulay  denounces  with  all  the  virulence 
of  his  rhetoric  was  harmless  compared  with  this  Cromwellian 
settlement.  If  strong  measures  are  required  for  Ireland  surely 
this  was  stronger  than  even  the  necessities  of  those  times 
needed. 

There  are  no  further  acts  or  ordinances  until  the  Convention 
Parliament.  The  legislation  of  the  Commonwealth  does  not 
contrast  favourably  with  that  of  preceding  or  succeeding  Par- 
liaments. Statutes  either  so  arbitrary  that  to  find  precedents 
we  have  to  go  back  to  the  worst  days  of  Henry  VIII.  or  so 
meddling  that  their  subject-matter  would  almost  seem  to  be 
beneath  the  notice  of  a  great  assembly  chiefly  make  up  the 
volume  of  acts  and  ordinances. 

The  chief  trials  recorded  in  the  State  Trials  during  the 
Commonwealth  are  those  of  Gerhard,  Vowell  and  Fox  for  con- 
spiring to  murder  the  Protector,  Col.  Penruddock  for  his  rising 
at  Exeter,  Sindercombe  for  plotting  to  burn  Whitehall,  and  those 
of  Sir  Henry  Slingsby,  Hewet  and  Mordant  for  plotting  to 
bring  back  the  Stuarts. 

Gerhard's  Case1. 

It  was  almost  a  necessity  of  Cromwell's  position  that  he 
should  be  constantly  exposed  to  plots  against  himself  and  his 
Government.  During  the  whole  of  the  Commonwealth  there 
seems  to  have  been  one  continuous  plot  to  depose  Cromwell  and 
restore  the  Stuarts.  After  Love  came  Lilburne,  and  after  Lil- 
burne,  Gerhard.  The  plot  he  was  accused  of  was  for  conspiring 
with  Peter  Vowell,  Somerset  Fox,  Hinshaw,  Wiseman  and 
others  to  seize  the  Protector  and  some  of  his  Council,  murder 
them,  proclaim  Charles  King,  and  seize  the  Tower.  Part  of  the 
plan  was  that  Prince  Rupert  should  land  in  Sussex  with  10,000 
1  5  State  Trials,  518. 
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troops  and  that  there  should  be  a  general  rising  throughout 
tlir  o  >u:it  ry. 

( in-hard  was  a  young  man  about  22,  he  had  been  an  ensign 
in  (In-  Kovalist  army.  It  was  said  he  had  been  in  Paris  and 
spokrii  to  the  King.  He  admitted  having  been  to  Paris,  but  he 
all-  uf»'d  upon  private  business,  and  after  he  had  finished  this 
in  id  was  on  the  point  of  returning  to  England  Lord  Gerhard, 
a  relation  of  his,  presented  him  to  Charles.  The  presentation 
took  place  in  a  large  room  when  many  persons  were  present. 
(in-hard  asked  Charles  if  he  could  do  any  service  for  him  in 
England.  Charles  told  him  to  commend  him  to  his  friends  there, 
and  to  advise  them  to  be  quiet,  and  not  to  engage  in  plots  which 
would  ruin  them  and  do  him  no  good.  On  Gerhard's  return 
he  met  Vowell,  who  kept  a  school  at  Islington,  at  a  public- 
house  where  some  of  the  other  conspirators  were  present,  and 
the  design  to  kill  the  Protector,  seize  the  Tower,  and  proclaim 
Charles  was  settled.  In  pursuance  of  the  design  they  drew  up 
a  paper  which  they  distributed  broadcast  over  London,  stating 
that  the  Protector  and  his  army  intended  to  kill  every  one 
in  England  but  their  own  friends.  Gerhard  was  arrested, 
but  the  plot  not  being  wholly  discovered  the  others  determined 
to  go  on  with  it.  Fox  engaged  to  raise  the  apprentices,  Colonel 
Finch  to  seize  the  Lord  Mayor,  but  before  these  plans  could 
be  carried  out  they  were  arrested.  A  High  Court  of  Justice 
was  appointed  for  trying  Gerhard,  Vowell  and  Fox. 

On  the  30th  June,  1654,  the  Court  met  in  the  Painted 
Chamber. 

Mr  Bond  prayed  with  them  about  half  an  hour. 

The  Court  then  sat,  and  presently  adjourned  to  the  Court  of 
Chancery,  prepared  for  their  sitting;  the  Lord  Commissioner 
Lisle  was  President,  Mr  Phelps  Clerk,  Serjeant  Glyn,  Mr  Pri- 
deaux,  and  Mr  Ellis  Counsel  for  the  Commonwealth. 

The  Court  was  called  (each  Member  by  name)  and  the 
Ordinance  impowering  them  read. 

Somerset  Fox  was  first  called  to  the  Bar,  and  an  Indictment 
of  High  Treason  read  against  him,  for  joyning  in  a  traitorous 
Design  to  have  murdered  his  Highness  the  Lord  Protector  and 
divers  of  his  Council,  Proclaimed  Charles  Stuart  King,  seized 
on  the  present  Guards  and  Forces,  involved  the  Nation  in  a 
Bloody  War,  Arc. 

Somerset  Fox  confessed  the  Charge  against  him  in  the 
main,  to  be  true,  and  that  he  was  guilty. 

Gerhard  and  Vowell  were  then  brought  to  the  Bar,  ami  an 
Indictment  to  the  same  purpose  as  that  against  Somerset  Fox 
read  against  them. 
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They  pleaded  Not  guilty,  denying  every  thing. 

Vowell  said  that  he  required  a  Jury  of  Twelve  of  his  Equals, 
it  being  a  Law  confirmed  by  Magna  Charta;  and  also  according 
to  the  sixth  Article  of  the  Government  by  the  Lord  Protector, 
that  Law  being  not  repealed,  he  therefore  demanded  that 
he  might  be  tried  by  his  Peers. 

The  Lord  President  told  him  That  the  Members  of  the 
Court  were  his  Peers,  not  his  Superiors  but  his  Equals,  and 
that  they  were  present  near  twice  twelve,  as  he  saw;  and  that 
they  are  to  proceed  by  the  Power  of  an  Ordinance  before  them. 

Glyn  said  that  the  prisoner  had  owned  the  Jurisdiction  of 
the  Court,  in  pleading  not  guilty. 

Vowell  replied,  he  was  a  Man  ignorant  of  Law,  and  desired 
advantage  might  not  be  taken  of  his  weakness. 

The  Attorney-General  Prideaux  said  none  desired  to  take 
any  advantage  of  any  thing,  he  wished  they  had  not  brought 
themselves  into  these  troubles;  that  he  was  there  in  the  name 
of  the  Lord  Protector  and  the  Commonwealth  of  England  to 
accuse  the  Prisoners  at  the  Bar,  and  to  bring  in  their  proof, 
and  the  Prisoners  were  to  defend  themselves  as  well  as  they 
could,  and  when  both  sides  were  heard,  it  was  to  be  left  to  the 
Court  to  determine,  and  to  judge  between  them.  He  said  that 
the  Plot  was  to  seize  on  the  Lord  Protector  and  murder 
him,  some  of  the  Council  and  others,  Proclaim  and  bring  in 
Charles  Stuart,  Son  of  the  late  King,  as  King.  The  first 
hatching  of  the  Plot  was  in  England  by  Hinshaw,  who  was 
one  of  the  chief  Plotters,  and  others;  Hinshaw  went  over  from 
England  to  France,  to  acquaint  Charles  Stuart  (whom  they 
called  their  King)  with  the  Design,  and  Gerhard  went  over  to 
France  also,  he  had  told  Hinshaw  that  he  would  do  nothing 
until  he  had  first  had  approbation  from  Charles  Stuart.  Wise- 
man was  also  in  France  with  them.  Address  was  made  to 
Prince  Rupert,  and  the  Design  made  known  to  him,  asking  him 
to  communicate  it  to  the  King,  and  to  bring  Hinshaw  co  him, 
but  Charles  Stuart  at  the  first  delivered  his  Judgment  in  the 
thing,  that  he  was  at  present  unsatisfied  at  that  time  to  go  on 
in  that  design  for  three  reasons. 

1.  Because   it   would   be    dishonourable   to   him   in   the 
esteem  of  other  Princes,  in  case  such  a  thing  should  be  known, 
and  should  not  be  effected,  to  come  in  such  a  way. 

2.  Because  it  did  not  seem  to  him  to  be  feasible,  but 
unlikely  to  be  effected. 

3.  Because  it  was  not  at  that  time  seasonable. 

But  Prince  Rupert  afterwards  encouraged  and  perswad- 
ed  them  to  carry  on  the  design,  and  promised  all  assist- 
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an.'.-,  llin-diau-  and  Wiseman  returned  to  England,  Gerhard 
1  in  Paris,  1'ui  somr  wri-ks  at'tn-  also  came  back;  Hin- 
sha\v  divlaivd  to  his  Confederates  in  Kn'Jand  what  over- 
tures had  been  with  Charles  Stuart,  and  that  Prince  Rupert 
}i;>d  engaged  to  send  ten  thousand  Scots,  English,  and  Fivnrli, 
and  the  Duke  of  York  to  come  with  them  and  land  in  > 
and  other  places,  so  that  there  would  be  Forces  enough  ready 
ist  and  joyn  with  them.  Hudson  the  Minister  was 
thought  of,  to  have  Letters  of  Credence  from  Charles  Stuart, 
who  sent  a  Letter  to  him,  and  Hudson  desired  in  case  the 
riot  had  tiikrii,  to  be  made  the  Master  of  Sutton's  Hospital, 
which  llinshaw  had  promised  him. 

One  Phillips  also  and  others  were  treated  with  about  it, 
and  (Jrrluird  returning  from  France,  the  Plot  was  resolved  to 
be  carried  on,  and  thus  to  be  effected. 

1.  They  were  to  seize  on  the  Lord  Protector,  and  Murder 
him;  and  to  do  this,  to  take  the  opportunity  of  his  going  to 
Hampton  Court,  which  he  did  every  Saturday,  with  a  small 
number  slenderly  armed;  and  Hinshaw  and    Gerhard,   with 
thirty  horse,  were  to  seize  him.     Gerhard  was  cautious,  not  to 
discover  who  the  horsemen  were  he  engaged  to  bring,  before  an 
Oath  of  Secrecy  was  given,  but  he  undertook  for  twenty  five. 

Hinshaw's  five  were  himself,  Tuedore  the  Apothecary, 
Wiseman,  Colonel  Aldridge,  and  another,  they  then  proposed 
to  seize  on  the  Tower  of  London,  and  to  go  on  with  their  work. 

2.  If  that  failed,   to  seize  all  the  Guards  about  West- 
minster, which  they  thought  two  thousand  five  hundred  men 
would  be  sufficient  to  do,  and  carry  on  their  work  here  about 
London;  and  for  that  purpose  Hinshaw,  Gerhard  and  others 
viewed  the  Mews,   and  were  heard  to  say,  "  What  a  pity  it 
was  that  so  slender  Guards  should  not  be  seized  on,"  and  that 
"  when  the  Soldiers  were  at  Nine-pins  in  the  Mews,  it  was 
but  shooting  otf  a  Pistol,  and  to  fall  on." 

3.  The  last  way  to  have  it  effected  was,  That  when  the 
Foot  Regiments  that  are  for  Guards  about  London  mustered 
in  Tottle-Fields,  as  they  used  several  times  to  do,  to  come  into 
Tottle-Fields  and  meet  them  there  as  of  their  own  Party,  and 
when  they  had  laid  down  their  Arms  to  seize  upon  them,  and 
have  others  to  be   ready  at   the  same  time   every  where  to 
perfect  the  work.     And  if  they  acted  this  way,  Colonel  Finch 
with  a  party  of  two  hundred  was  to  fall  into  London,  and  do 
the  work  in  the  City.     Major  John  Gerhard  to  fall  on  White- 
hall, Colonel  Hinshaw  to  fall  on  the  Mews.     Colonel  Daniel 
with  two  hundred  to  fall  on  St.  James's.     Another  to  fall  into 
Southwark.    And  one  Billingsly,  a  Butcher  at  Smithfield  Bars, 
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with  a  Party  was  to  fall  upon  Islington;  and  it  was  pressed 
that  the  opportunity  might  not  be  neglected. 

And  that  the  work  might  be  the  more  feasable,  they  con- 
sidered that  as  many  of  the  Soldiery  as  might  be,  might  be 
engaged  in  the  business.  And  the  Papists  (who  had  a  great 
hand  in  the  Design)  gave  information  of  two  Soldiers  of  the 
Army,  that  used  sometimes  to  come  and  hear  Mass,  and  to 
these  two  they  sent  a  Papist  Woman,  who  engaged  them,  and 
their  direction  was,  to  give  intelligence  at  Hudson's  House, 
where  Hinshaw  and  others  of  them  frequented.  Vowell  was 
cautious  being  a  solid  Man,  for  his  work  was  not  to  bear 
arms,  but  he  acted  as  a  Privy-Counsellor  to  them,  and  he  was 
to  engage  Billingsly  the  Butcher  with  a  Party  to  seize  the 
Lord  Protector's  House  at  Islington,  and  Vowell  recommended 
him  as  a  very  fit  man  for  that  Work.  And  they  had  this  Art, 
to  endeavour  to  make  the  Lord  Protector  odious  to  the  People, 
in  turning  the  Design  upon  him  by  a  Libel,  which  was  scat- 
tered up  and  down  London,  that  his  Highness  and  the  Army 
had  a  Design  to  Massacre  all  but  their  Friends  in  all  Parts  of 
England;  and  this  Libel  was  written  by  Hinshaw,  and  was 
printed  by  one  in  Newgate-Market,  and  Vowell  had  one  of 
them.  When  the  Design  was  discovered,  and  Gerhard  and 
some  others  apprehended,  Vowell  being  at  Hudson's  House,  it 
was  said  by  him,  That  the  Design  might  still  go  on,  though 
some  were  discovered;  Hinshaw  and  Wiseman  came  to  him  to 
Islington  to  his  House,  from  whence  they  went  to  drink  their 
Morning's  Draught.  Vowell  said,  There  were  enough  to  do 
the  Work  still ;  Wiseman  said,  There  were  many  Horse  to  fall 
on;  Vowell  said,  It  might  be  easily  done.  One  Wharton  in 
Black-Fryars  was  to  proclaim  Charles  Stuart  King,  and  Colonel 
Finch  was  to  seize  on  the  Lord  Mayor,  and  make  him  to 
proclaim  him;  Somerset  Fox  and  others  were  to  raise  the 
Apprentices  to  join  in  the  design;  but  the  Lord  Protector 
ijoini:  by  water  disappointed  them. 

Vowell  told  the  Court,  That  they  were  not  his  Peers  be- 
cause they  were  his  Judges,  and  therefore  desired  to  be  tried 
by  a  Jury  of  Twelve  of  his  Equals. 

The  Attorney-General  answered,  that  a  Jury  are  the 
Judges,  though  they  be  the  Prisoner's  Peers. 

The  Witnesses  against  the  Prisoners  at  the  Bar  were  then 
called. 

John  Wiseman  was  sworn,  he  said,  that  he  was  with  Hin- 
shaw in  France,  who  communicated  through  Prince  Rupert  to 
Charles  Stuart  the  Design  of  the  Plot.  That  he  saw  John 
Gerhard  oftentimes  with  Hinshaw  while  he  was  in  France, 
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and  that  lie  told  him  in  England,  That  there  was  a  Plot  to  fall 
on  the  Lord  Protector,  and  to  bring  in  Charles  Stuart  to  be 
Kinij,  and  the  rest  of  the  Design;  about  three  weeks  after  he 
met  Hinshaw,  and  John  Gerhard,  they  went  to  St  James's,  and 
tlic  M»-ws,  White-Hall,  and  other  Places.  That  John  Gerhard 
told  one  Minors  of  the  Business,  and  how  they  were  to  fall  on 
my  Lord  Protector. 

Gerhard  interrupted  him,  saying,  "How  should  this  be 
done  with  a  Company  of  Geese?" 

The  Attorney-General  said,  "That  he  knew  best  how  it 
should  be  done,  and  wished  he  had  ne'er  known  it,  nor  gone 
about  it." 

Wiseman  continued,  That  Gerhard  being  at  Hudson's 
House,  did  there  speak  about  the  Plot  to  fall  on  the  Lord 
Protector,  he  had  a  Dispute  with  Hinshaw,  that  such  a  time, 
and  so,  and  so,  would  be  seasonable.  On  another  Day  he  heard 
John  Gerhard  say,  That  he  was  to  command  the  Party,  and 
had  a  Pistol  that  would  discharge  three  several  times,  Hinshaw 
and  several  other  Persons  being  present.  There  were  to  be 
about  Thirty  Persons  to  fall  on  the  Lord  Protector;  Hinshaw 
said  he  was  to  bring  Five,  and  Gerhard  Twenty  Five  to  do  the 
Work.  Witness  named  the  Five  that  Hinshaw  was  to  bring, 
and  said  Hinshaw  told  him  that  John  Gerhard  was  to  surprise 
the  Lord  Protector's  Person.  When  the  Plot  was  discovered, 
Hinshaw  said,  that  the  persons  were  all  of  Gerhard's  Party, 
and  none  of  his,  and  there  was  a  Libel  printed  to  turn  the 
Plot  on  the  Lord  Protector,  and  that  Hinshaw  and  Vowell  had 
some  of  the  Papers.  On  Wednesday  after  it  was  discovered 
he  was  at  Vowell's  House  at  Islington,  his  brother  Hinshaw 
was  also  there,  and  they  went  to  the  King;s-Head  to  drink, 
and  there  Hinshaw  said,  that  the  Business  might  go  on  for  all 
it  was  discovered,  many  Regiments  in  several  parts  being  ready 
to  rise,  enough  to  carry  on  the  Work. 

John  Gerhard,  and  Peter  Vowell,  still  denyed  all,  and 
alleged  what  Wiseman  had  stated  was  not  true. 

Edward  Hudson  a  Minister,  who  was  blind,  was  next 
sworn,  he  said  that  Hinshaw  desired  him  to  write  two  or  three 
words  to  the  Scots  King,  and  related  all  the  Business  of  the 
Design  to  him,  and  the  three  Objections  by  Charles  Stuart,  and 
Rupert's  answer  afterwards,  and  the  three  ways  to  effect  it; 
that  Yowell  was  his  intimate  Friend,  one  that  he  had  been 
much  beholden  to,  and  might  have  perished  had  not  he  relieved 
him.  That  Hinshaw  sought  to  engage  Vowell,  but  thought 
himself  to  be  unfit ;  and  that  he  did  not  relish  it :  what  he  had 
heard  was  from  Hinshaw,  whom  he  met  accidentally.  That 
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he  suspected  Vowell  would  act,  but  was  not  sure  of  it,  he 
supposed  they  had  concluded,  but  was  not  sure  of  any  thing. 
Vowell  said  he  was  himself  unfit  to  engage,  but  he  would 
induce  a  Friend  to  do  it;  Vowell  said  there  were  a  great  many 
Horses  at  Islington  which  might  be  surprised,  that  he  would 
try  what  he  could  do,  but  witness  did  not  know  whether  he 
did  any  thing  or  not.  The  witness  denied  some  things  he 
confessed  upon  Oath  before  Colonel  Goff,  Justice  of  the 
Peace. 

Colonel  Goff  was  called.  He  proved  that  the  Examination 
(which  was  produced  in  the  Court)  was  all  taken  down  from 
Hudson's  own  mouth,  and  after  it  was  written,  it  was  read 
over  to  him,  so  that  if  there  had  been  any  mistake  it  might  be 
altered.  It  was  all  admitted  by  him,  it  was  freely  testified,  and 
nothing  in  it  extorted  from  him. 

Hudson  replied  that  he  was  pressed,  and  added,  "  Do  not 
thus  afflict  an  old  distressed  Man,  that  hath  nothing  but 
Afflictions  upon  him." 

Goff  answered,  That  at  first  Mr  Hudson  denied  all,  and 
would  confess  nothing  until  he  heard  the  whole  Business  con- 
fessed by  another,  and  then  all  that  was  pressed  to  him  was  to 
discharge  his  conscience  in  speaking  the  truth,  and  that  when 
he  heard  another  confess  the  Plot  so  fully,  he  desired  to  be 
heard  again,  and  then  freely  confessed  according  to  the  Ex- 
amination. 

The  Examination  was  read,  in  it  Hudson  stated  the  whole 
Plot,  and  the  Proceedings  in  France,  Charles  Stuart's  Objec- 
tions, Rupert's  Encouragement,  the  three  ways  to  effect  it,  and 
all  the  Particulars  of  the  Design.  How  Vowell  spoke  with 
Hinshaw,  Wiseman  and  the  Soldiers;  that  Hinshaw  said  there 
were  many  Cavaliers  in  Town  in  the  Plot,  but  he  would  never 
speak  to  two  together ;  that  some  relished  it  well,  others 
doubted.  That  some  agreed  to  seize  on  the  Lord  Protector 
and  the  Guards,  go  with  Drums  and  Colours  to  White-Hall, 
that  Hinshaw  said  that  they  would  put  Major  General  Brown 
at  their  head  by  a  Letter  which  they  hoped  to  get  from  Charles 
Stuart,  and  believed  that  he  would  accept  of  it,  he  being  a 
Friend  to  the  King  as  they  called  him.  This  was  all  stated 
to  Vowell,  and  he  consented  to  do  something  in  it,  and  did 
afterwards  meet  some  six  times  at  Hudson's  House.  Vowell 
engaged  Billingsly  the  Butcher,  discoursed  with  him  of  the 
Number  of  horse,  and  Billingsly  told  him  that  the  Horses 
at  Grass  might  be  easily  seized.  Hinshaw  told  him  and 
Vowell,  after  Gerhard  was  taken,  that  none  of  his  Party  was 
taken,  and  that  the  Plot  might  go  on,  that  the  French,  Eng- 
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lish.  an<l   IriMi  from  Rupert  were  to  land  at   live  and  other 

s  in  Su-- 

The   Lord    President    a.^kt-d  Hudson  whether  he  now  admir- 

;    HuiUiiii  replied,  that  they  were  to<_^  t  her,  and  such  and 

such  Thin..  ]n>ken,  but  he  could  not  say  how  far  Vowell 

ted. 

Robert  Dale   was  called,  lie  said  that  Vowell  came  to  his 

.  ami  ask.-d   him   what   arms  he  had,  he  said  two  PistoU 

11  replied,  he  would  buy  them  of  him,  he  a*ked  for  what 

il  siid,  he  would  tell  him  that  hereafter.     Vowell 

came  with  Hinshasv  and  \Visrman  several  times  to  his  House, 

and    declared    that    they  had  a   Design    to    fall    on  the  Lord 

-tor.     Sir  Gilbert  Pickering,  Strickland,  and  two  or  three 

more    of   the   Council  were   named    that    should    be   cut   off. 

Tln-v   invited   him    to    assist    them,   and  would   have  engaged 

him   to   join  in  seizing  them  at  Islington,  and  they  said  there 

was  one  to   head    them,   whom  they  should   know  afterwards. 

1  heard  these,  things,  and  that  at  another  time  Hinshaw, 

i  in,  and  Plunket  met  with  Vowell. 

i  ination  was  also  read,  from  which  it  appeared 
that  Vowell  asked  him  whether  he  had  any  Arms  to  accommo- 
date Friends,  he  said  two  Pistols.  He  confirmed  the  others  and 
also  mentioned  a  third  Person  of  the  Council  (viz.  Major 
General  Lambert)  who  was  also  to  be  cut  off.  That  they  were 
provided  with  a  Head,  and  bade  him  be  sure  to  rise  when 
he  had  notice.  That  Hinshaw  seeing  two  men  passing  along 
by  where  he  was,  supposing  them  to  be  Soldiers,  s  iid  they 
should  l>e  killed,  and  he  said  that  Plunket  would  give  notice 
when  they  should  be  ready  upon  the  Design  to  fall  on;  and 
that  he  was  engaged  to  get  as  many  as  he  could  to  assist  in 
the  \Vork :  That  Vowell  brought  Hinshaw  to  his  House. 

John   Hipwell,  one  of  the  two  Soldiers  in  the  Plot,  being 

sworn,  said,  That  a  Papist  Woman  brought  him  to  Hudson's 

House,  where  he  met  with  them,  and  one  told  him,  That  he 

had  Noim-thing  to  discover  to  him,  if  he  could  join  in  it     That 

he  was  examined  how  strong  the  Guards  were,  and  of  what 

lieu'iment  he  was,  and  said,  the  Regiment  was  1200  strong; 

•-ked   what  Ammunition  they  had,  and  other  such 

like   (ju  st ions,  to  all   which  he  gave  answers.     After  some 

arse  he  was  told,  That  the  plan  was  to  fall  on  the  Lord 

tor,  and  on  the  Guards,  and  he  then  told  us  the  whole 

i.     That  he  was  bid  to  enquire  what  Cavaliers  were  in 

the   II.  lament,  or  among  the  Soldiery,  and  drink  with  them, 

and  do  what  he  could  to  divide  the  Soldiery,  and  to  make  what 

Party  he  could  for  the  Work,  and  that  when  the  time  should 
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be  for  Action,  the  Word  would  be,  "Fall  on."  The  next 
Morning  hearing  some  were  taken  Prisoners,  there  was  much 
Sorrow. 

Colonel  Aldridge  being  sworn,  said,  That  Hinshaw  re- 
vealed there  was  a  Design  to  fall  on  the  Lord  Protector, 
and  bring  in  Charles  Stuart  to  be  King,  and  related  the 
Particulars  much  to  the  purpose  as  is  before  exprest,  that 
Hinshaw  asked  him  if  he  would  be  one;  that  he  made  some 
Questions  about  it,  but  Hinshaw  told  him,  They  had  great 
hopes  of  accomplishing  it,  and  that  there  was  an  Oifa'cer  of  their 
own  in  the  Tower,  that  would  free  the  Prisoners,  and  put 
swords  in  their  Hands,  and  that  all  would  be  done  upon  an 
instant,  and  that  they  would  have  money  enough. 

John  Gerhard  was  here  put  back  from  the  bar  awhile. 

Charles  Gerhard  was  next  called,  and  asked  what  he  could 
say  touching  the  Plot,  he  declared  Hinshaw  had  been  in 
France  witli  Charles  Stuart,  and  his  brother  John  also,  and 
Wiseman  had  been  there;  and  gave  a  Narrative  of  all  the 
proceedings  there,  agreeing  with  the  previous  witnesses;  he  also 
spoke  of  several  Meetings  at  Ludgate-Hill,  and  Covent-Garden; 
how  he  met  Finch  at  the  Piazza,  who  told  him  of  the  Design 
to  kill  the  Lord  Protector,  seize  on  the  Guards,  the  Lord 
Mayor,  proclaim  Charles  Stuart  King;  and  the  rest  of  that 
part  of  their  Design,  in  which  he  agreed  with  the  former  wit- 
nesses. That  they  declared  to  him  they  were  enlisting  apace, 
and  had  many  joyned  hereabouts.  That  Colonel  Deane  had- 
enlisted  all  that  Day:  that  he  himself  had  listed  some;  that 
Colonel  Finch  had  a  Party  to  joyn  with  him  in  the  City. 
That  another  time  he  had  further  Discourse  with  him  about 
it;  they  were  to  meet  the  next  Day,  then  it  was  also 
said,  that  Finch  was  to  command  a  Party,  and  that  witness's 
Brother  John  Gerhard  also  was  to  command  a  Party,  and 
that  his  Brother  John  was  there,  and  heard  this  Discourse; 
it  was  said  there  was  ready  about  London  to  seize  on  several 
Parts,  about  two  or  three  thousand  in  all :  that  Colonel 
Finch  was  to  seize  on  the  Lord-Mayor,  Colonel  Dean  on 
St  James's,  Colonel  Haiiies  on  Colonel  Ingolsby  in  Southward 
After  corroborating  what  the  others  had  said  added,  He-^ 
had  a  Commission  from  the  King.  And  spoke  also  of  the  con- 
spirators meeting  at  the  Belle-Savage  at  Ludgate-Hill,  wlicrt 
mention  was  made  of  John  Gerhard ,  that  Somerset  Fox 
was  there,  engaged  in  the  Design,  and  his  idea  was  to  get  in 
all  the  Apprentices  he  could  to  join  in  it.  At  another  time 
Hinshaw  stated,  they  had  enlisted  two  or  three  thousand. 

John  Gerhard  was  now  placed  at  the  Bar  again,  whore  he 
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with  the  other  two  prisoners.  Charles  Gerhard  was 
thru  sworn,  and  repeated  his  Evidence  upon  Oath,  adding 
that  his  lu-othrr  John  Gerhard  had  been  in  France. 

John  Gerhard  confessed  that  he  was  in  France,  when  the 
others  wnv  there,  and  was  sometimes  in  their  Company,  but 
denied  that  he  knew  any  thing  of  any  Plot. 

Charles  Gerhard  being  desired  to  go  on  further,  said,  that 
Hinshaw  was  several  times  at  his  Lodgings,  near  Essex  House, 
and  his  Brother  with  him,  and  talked  with  him  of  the  Design, 
his  Brother  had  scruples,  but  he  told  him  that  if  it  could  be 
accomplished  the  King  would  like  well  of  it.  That  his  Brother 
met  Hinshaw  at  Covent-Garden,  at  Jones's  House  in  Rose- 
Street,  Hinshaw  had  Pen  and  Ink  before  him,  and  talked  of  the 
Numbers  and  other  Particulars,  his  Brother  John  was  in  the 
Room  but  did  not  relish  it,  and  was  pressed  by  them,  but  he 
did  not  know  that  he  consented  to  act. 

The  Attorney-General  told  Charles  Gerhard  that  he  did 
well  to  be  as  sparing  as  he  could  against  a  Brother,  but  only 
to  be  careful  to  speak  the  Truth,  though  with  the  fairest  In- 
terpretation, because  Conscience  is  nearer  than  a  Brother. 

The  Lord  President  also  said,  that  he  was  not  to  look  upon 
either  the  greatness  of  Men,  or  the  relation  of  a  Brother  in  this 
thing,  but  to  look  upon  his  Conscience,  and  to  look  up  to  his 
God. 

John  Man  was  sworn,  he  declared  the  Design  in  general 
and  that  John  Gerhard  and  others  had  consulted  about  it. 
They  asked  if  he  would  engage  in  it,  he  answered  Yes:  he 
afterwards  went  to  Bell-Savage,  but  when  he  came  there, 
there  were  Somerset  Fox  and  others,  and  they  said  he  could 
not  have  Admission,  for  several  had  been  apprehended  about  it, 
and  they  knew  not  what  to  do. 

William  Dod  deposed,  that  on  Thursday  Morning  in 
Whitsun  Week,  Somerset  Fox  told  him,  there  was  a  Design, 
but  he  told  him  that  it  was  to  be  kept  secret.  That  they 
were  to  meet  about  it  about  two  a  Clock  in  the  Morning. 
That  on  the  next  day  at  Bell-Savage  he  met  with  Somerset 
Fox,  and  Francis  Fox,  and  spoke  of  it. 

Francis  Fox  was  called  and  confirmed  this,  he  stated  he 
was  invited  to  join  with  them,  but  could  not  tell  what  to  do. 

John  Wharton  said,  he  kept  a  Victualling-House  in 
Black- Fryers,  and  that  a  Gentleman,  a  Stranger,  came  to 
him,  and  asked  him  if  he  would  serve  the  King,  and 
fell  in  Discourse  about  his  Calling;  and  he  told  him  he  had 
marry'd  a  poor  Widow:  and  the  Gentleman  told  him  that 
if  the  Design  went  on,  he  might  have  money  enough,  and  that 
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he  would  find  him  better  employment.  (The  Gentleman's 
Name,  as  he  heard  afterwards,  was  Hinshaw).  He  told  him 
£e  would  not  be  long  before  he  came  again,  Wharton  said 
that  he  believed  they  designed  to  seize  on  the  Lord  Protector, 
and  all  the  Horse  Guards.  But  his  part,  was,  when  they 
should  get  notice  to  do  it,  to  proclaim  the  King,  that  was  all 
that  he  was  to  do. 

Barnes  was  called  and  spoke  of  the  Design  in  general, 
much  in  the  same  way  as  those  before. 

Minors  was  the  last  Witness  called,  he  said,  that  Hinshaw 
told  him  of  the  Design  near  Co  vent-Garden,  and  one  Harrison, 
Tuedor,  and  others,  were  mentioned.  He  was  asked  if  he 
would  join  in  it.  Afterwards  he  met  with  Hinshaw  in  the 
Palace- Yard  at  Westminster,  who  told  him  of  the  Design  as 
before.  That  John  Gerhard  would  command  a  Party,  and  that 
the  Business  was  then  in  good  Forwardness,  but  John  Gerhard 
thought  it  could  not  yet  be  accomplished.  When  Hinshaw 
heard  that  John  Gerhard  was  taken,  he  said  that  he  might 
t lunik  himself,  for  had  not  he  delayed  it,  the  Business  would 
have  been  done  two  days  before. 

This  concluded  the  case  for  the  prosecution. 

The  Prisoners  at  the  Bar  were  then  asked  what  they  had 
to  say  for  themselves. 

John  Gerhard  said  he  was  falsly  accused,  that  the  Wit- 
nesses did  not  speak  truth,  and  denied  that  he  had  any  thing 
to  do  with  the  Plot,  or  even  knew  of  it. 

Vowell  asked  to  be  allowed  Pen,  Ink  and  Paper,  the  Copy 
of  his  Charge,  and  Counsel  to  advise  him  what  Defence  to  make 
for  himself.  He  relied  on  Magna  Charta,  and  the  sixth 
Article  of  the  "Instrument  of  Government"  of  the  Lord 
Protector. 

Serjeant  Glyn  declared,  that  an  Ordinance  being  declared 
Law  until  the  Parliament  shall  repeal  it,  has  the  same  Authority 
as  an  Act  of  Parliament,  as  every  Act  is  a  Law  no  longer. 
That  the  old  Laws  of  Treason  against  the  King  are  still  in 
force  except  when  altered  by  this  new  Ordinance.  That  the 
Law,  speaking  of  king,  but  means  the  Supreme  Governour; 
though  it  names  only  a  King,  it  hath  been  made  use  of  for 
Treason  against  a  Queen,  and  so  is  to  be  touching  a  Lord 
Protector,  or  any  other  Supreme  Governour. 

Mr  Ellis,  Counsel  for  the  Commonwealth,  produced  in 
Court  the  instrument  of  Government  of  the  Lord  Protector,  in 
which  that  very  Article  in  the  conclusion  of  it,  hath  a  Proviso 
to  the  30th  Article. 

The  Attorney-General  Prideaux  declared,  that  the  Charge 
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having  been  so  fully  proved  against  thorn,  yet  they  could  not 
l)ut  take  n<. ticc  of  the  ingenuous  Confenion  of  8omerw(  Poacj 
but  wvre  sorry  to  see  such  Obstinacy  in  the  other  two, 
ut'trr  such  a  barbarous  and  bloody  Design  th;ii  tln-y  should 
shew  no  Si^iis  of  Repentance:  And  therefore  in  behalf  of  the 
Commonwealth  prayed  for  Justice  from  the  Court  against 
them. 

Court  Ordered  that  the  prisoners  should  have  Pen, 
Ink,  and  Paper,  and  any  Friend  to  come  to  them  that  they 
should  desire  in  the  Presence  of  the  Lieutenant  of  the  Tower, 
and  adjourned  until  Thursday  August  6,  when  Gerhard, 
!1,  and  Fox  were  brought  before  the  Court,  and  asked 
if  they  had  any  tiling  more  to  say.  Gerhard  and  Vowell 
denied  the  fact,  the  Lord  President  Lisle  made  a  short 
Speech  to  convince  them  of  the  desperate  Wickedness  of  their 
i,  and  how  fully  the  Charge  had  been  proved,  and  what 
Punishmenta  the  Law  had  provided  in  such  Cases;  and  then 
tin-  Sentence  of  the  Court  was  read  severally  to  all  three,  "  That 
upon  mature  Consideration  of  the  Treason  and  Murders  plotted 
and  contrived  by  them  against  his  Highness  the  Lord  Protec- 
;d  the  Commonwealth,  and  raising  a  bloody  War  in  the 
same,  the  Court  did  adjudge  them  to  be  hanged  by  the  Neck, 
until  they  be  dead." 

Gerhard  desired  the  Execution  might  be  alter'd,  and  that 
he  might  be  Beheaded,  or  Shot  to  Death. 

The  Protector  Reprieved  Fox,  "because  of  his  ingenuous 
Confession."  Gerhard  and  Vowell  were  Executed  the  following 
Monday,  August  10.  Vowell  hung  in  the  Morning  upon  a 
•fallows  at  Charing-Cross;  Gerhard  beheaded  in  the  Afternoon 
upon  a  scaffold  at  Tower  Hill. 

The  guilt  of  the  prisoners  in  this  case  seems  to  have  been 

proved  more  clearly  than  usual  in  cases  of  treason,  and  except 

that  they  were  deprived  of  their  right  of  trial  by  jury,  the 

lings  were  more  fairly  conducted  than  was  generally 

The  proposition  laid  down  by  Serjeant  Glyn,  that  treason 
against  the  King  means  treason  against  the  supreme  governor 
whoever  he  is,  is  an  instance  of  constructive  treason  which  is 
hardly  justified  by  authority.  It  is  true  that  to  oppose  the 
government  or  to  make  the  King  alter  the  law  had  been  held 
to  1><  t ; ,  ,,>on,  and  the  Act  though  only  naming  a  King  was  held 
to  include  a  Queen,  but  according  to  Lords  Coke  and  Hale  a 
conspiracy  to  levy  war  is  not  an  overt  act  of  compassing  the 
in--'s  dt-ath.  Tii'-y  draw  a  str-MiLT  distinction  between  levying 
war  to  imprison  or  dethrone  the  King,  which  they  say  amounts 
s.  T.  i.  43 
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i  to  treason  within  the  Statute  25  Edward  III.,  and  levying  war 

!  against  the  King's  royal  Majesty,  which  is  not  an  act  of  coin- 

I  passing  the  King's  death.     If  this  distinction  is  good  law  and 

the  old  law  as  to  treason  were,  as  Glyn  said,  in  force,  it  is  very 

doubtful  if  technically  the  facts  proved  in  this  case  amounted  to 

treason. 


PenruddocKs  Case. 

A  design  for  a  general  rising  of  the  Royalists  existed  in 
1655.  Lord  Rochester  came  over  to  England,  and  consulted 
in  London  with  the  King's  friends ;  and  it  was  agreed  that  a 
party  should  rise  in  the  north,  seize  York,  there  being  very  few 
troops  there.  Another  party  should  rise  in  the  west,  and  a  day 
and  place  were  fixed  for  the  Royalists  to  assemble.  The  western 
rising  was  fixed  for  a  place  within  ten  miles  of  Salisbury,  and 
the  day  named  was  that  on  which  the  Judges  were  to  hold  the 
Assizes  there.  So  clear  were  the  Royalists  of  success,  that  notice 
was  sent  to  Charles,  and  he  held  himself  ready  to  come  over  at 
once.  Sir  Joseph  Wagstaff  was  selected  as  the  head  of  the 
western  rising.  He  had  been  an  officer  in  the  King's  army. 
On  the  day  fixed  Wagstaff,  Grove,  J  ones,  Penruddock,  with  the 
other  Wiltshire  leaders,  and  about  200  men  appeared  well  armed 
and  equipped,  but  the  Hampshire  force  did  not  come.  Not. 
deterred  by  this,  the  Wiltshire  men  entered  Salisbury  about 
5  A.M.,  seized  all  the  stables  and  horses,  broke  open  the  gaol, 
arrested  the  Judges  (one  of  whom  was  Chief  Justice  Rolle)  and 
the  Sheriff  in  their  beds,  and  proclaimed  the  King.  So  far  all 
had  gone  well.  Wagstaff  now  wanted  to  hang  the  Judges 
and  the  Sheriff:  this  Penruddock  and  the  others  protested 
against,  and  so  caused  divisions  in  their  plans.  Cromwell 
at  once  sent  some  troops  to  Salisbury,  but  was  afraid  to 
send  many,  lest  risings  should  also  take  place  in  other  parts. 
The  Royalists  were  undecided  what  to  do;  instead  of  remaining 
at  Salisbury,  and  waiting  to  be  joined  by  all  the  forces  oi 
the  western  counties,  they  thought  it  unsafe  to  stay  there, 
and  left  for  Dorsetshire.  The  Hampshire  Royalists,  finding 
(  the  others  had  left,  refused  to  follow  them,  and  returned 
home,  so  that  instead  of  being  joined  by  fresh  adherents,  the 
i  party  when  they  reached  Dorsetshire  had  dwindled  away  to  a 
j  very  small  number.  Wagstaff  himself  now  left  them  and  escaped 
i  abroad.  At  lasi  a  troop  of  horse,  by  which  they  had  been 
|  followed,  persuaded  them  to  surrender,  promising  that  their 
I  lives  should  be  spared.  Cromwell  at  once  issued  a  special 
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pommittion  to  try  the  prisoners.     Rolle  refused  to  serve  on  it,        1653. 
though    pressed    by   Cn>ni\\ell   to  do   so,   alleging   some   legal 

diMicultie>,  for  which  conduct  Cromwell  di-prm-d  hini  of  his 
oflice.  On  the  ll'th  April,  lu/ij,  the  lead.-r-,  of  the  party 
were  brought  t-)  trial  at  Kxeter.  The  following  account  of 
the  trial  is  written  by  iVnruddoek  himself. 

••  Upon  Thursday,  the  19th  of  April,  105;;;,  the  Commis 
sioners  of  ( >ver  and  Terminer  being  sat  in  the  Castle  of  Exon, 
summoned  before  them  myself,  Mr  Hugh  Grove,  Mr  Richard 
.  Mr  Robert  Duke,  '.Mr  <  Jeorge  Duke,  Mr  Thomas  Fitz- 
James,  Mr  Francis  Jones,  Mr  Edward  Davis,  Mr  Thomas 
Poulton,  and  Mr  Francis  Uennet.  Bring  all  called  to  the  Bar, 
-•re  commanded  to  hold  up  our  hands,  and  an  indictment 
<  t  II  :uh  Treason  was  read  against  us  :  and  being  asked  whether 
we  would  plead  Guilty  or  Mot  Guilty  to  the  Indictment,  in  the 
behalf  of  myself  and  of  the  Gentlemen  therein  charged,  I  spake 
as  followeth. 

My  Lords,  though  my  education  hath  been  such,  as  not  to 
give  me  those  Advantages  which  the  Knowledge  of  the  Laws 
would  have  assisted  me  with,  for  the  defending  myself;  yet 
upon  the  hearing  this  very  Indictment,  my  Reason  tells  me 
that  it  is  illegal  :  and  therefore  I  do  demand  Counsel,  that  may  A»l'»f»r 
dispute  the  illegality  thereof. 

"  Serjeant  Glyn,  who  sat  as  Judge.  Sir,  you  desire  that 
which  cannot  be  granted  ;  therefore  give  your  Answer,  whe- 
ther you  are  Guilty  or  Not  Guilty  of  the  Treason  of  which  you 
stand  dial  . 

44  Col.  Penruddock.  Sir,  by  your  favour,  it  is  that  which 
hath  been  granted  to  my  Inferiours,  viz.  to  Mr  Lilburne,  and 
to  one  Rolf  a  Shoemaker  ;  and  I  have  as  great  a  Right  to  the 
Laws,  as  any  Person  that  sits  here  as  my  Judge :  I  do  there- 
nallenge  it  as  my  Right.  Judge  Nicholas,  whom  I  there 
see,  will  tell  you  he  himself  was  Counsel  for  this  Rolf:  and  it 
is  a  hard  case,  if  a  free-born  Gentleman  of  England  cannot 
have  the  *arne  Privilege  that  his  Inferiours  have  had  before 
him. 

"Attorney-General  (Prideaux).  Sir,  there  is  a  great  differ- 
ence between  Treason  acting  and  acted  ;  the  latter  is  your 
Case:  therefore  ilatter  not  yourself,  and  do  not  think  your 
beiim  mute  shall  save  your  Estate  in  ca>e  of  Treason:  for  if 
you  plead  not  to  the  Indictment.  B  will  be  pronounced 

against  you.  u  if  y..u  had   been   found  guilty   of   tli' 
are  charged    with. 

"Col.  Penru  your  Distinction  :  but,  all  the 
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!  acknowledge,  that  this  was  either  acting  or  acted,  before  it  be 
proved.  Sir,  it  is  but  a  bare  Suspicion,  and  I  hope  you  will 
not  condemn  me  before  I  am  convicted :  I  say  the  Indictment 
is  illegal,  and  I  do  demand  Counsel. 

"Attorney-General.  Sir,  the  Court  must  not  be  dallied 
withal  :  I  do  peremptorily  demand  of  you,  Are  you  Guilty  or 
Not  Guilty  1  If  you  plead,  you  may  have  favour;  otherwise 
we  shall  proceed  to  Sentence. 

"  Col.  Penruddock.  Sir,  put  case  I  do  plead,  shall  I  then 
have  Counsel  allowed  me  1 

"Attorney-General.  Sir,  the  Court  makes  no  Bargains; 
refer  yourself  to  us. 

"  Hereupon  my  Fellow-Prisoners  persuaded  me  to  plead 
Not  Guilty  :  which  being  done,  I  demanded  Counsel,  as  being 
partly  promised  it.  Mr  Attorney  told  me,  I  could  have  none. 
Then  I  replied;  Sir,  l Durus  est  hie  Sernio,'  it  is  no  more  than  I 
expected  from  you;  but  rather  than  I  will  be  taken  oiF  unheard, 
I  will  make  my  own  Defence  as  well  as  I  can. 

"The  Jurors  being  then  called,  I  challenged  about  24  of  the 
35  I  might  have  challenged.  The  rest  of  the  Gentlemen  were 
sent  from  the  Bar,  I  was  left  alone  upon  my  trial :  and  the 
Jurors  were  so  packed,  that  had  I  known  them  the  Issue  had 
been  the  same  that  it  was.  The  Jurors  being  sworn,  and  the 
Indictment  again  read,  Mr  Attorney  demanded  what  Exception 
I  could  make  to  it. 

"  Col.  Penruddock.  Sir,  I  except  against  every  part  thereof; 
for  I  take  it  to  be  illegal  in  toto  Composite. 

"Recorder  Steel.  Sir,  it  is  not  usual  for  any  Court  to 
admit  of  general  Exceptions,  therefore  we  expect  that  you 
should  make  it  to  some  Particular. 

"  Col.  Penruddock.  Sir,  I  desire  a  Copy  of  my  Indictment, 
and  time  until  to-morrow  to  make  my  Defence. 

"Attorney-General.  Sir,  you  canuot  have  it;  the  Court 
expects  you  should  do  it  now. 

"  Col.  Penruddock.  Then  if  I  cannot  have  time,  if  my  gen- 
eral Exception  might  have  been  admitted,  it  would  have  told 
you,  That  there  can  be  no  High  Treason  in  this  Nation,  but  it 
mu.-t  be  grounded  either  upon  the  Common  or  Statute  Law. 
But  this  is  neither  grounded  upon  the  Common  Law,  or  the 
Statute ;  ergo,  no  Treason  (against  a  Protector,  who  hath  no 
power  according  to  Law)  :  neither  is  there  any  such  thing  in 
Law  as  a  Protector,  for  all  Treasons  and  such  Pleas  are  propria 
Causa  Regis. 

"Serj.  Glyn.  Sir,  you  are  peremptory,  you  strike  at  the 
Government;  you  will  fare  never  a  whit  the  better  for  this 
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speeeh  ;  speak  as  to  any  particular  Exception  you  have  to  the 
Indictment. 

"Col.  Penniddock.  Sir,  if  I  speak  any  tiling  which  grates 
upon  the  present  Government,  I  may  confidently  expect  your 
Pardon  :  my  Life  is  as  dear  to  me,  as  this  Government  can  be 
to  any  of  you.  The  holy  Prophet  David,  when  he  was  in 
danger  of  his  Life,  feigned  himself  mad,  and  the  Spittle  hung 
upon  his  Beard  :  you  m;iy  easily  therefore  excuse  my  Imper- 
fections. And  since  I  am  now  forced  to  give  you  my  parti- 
cular Exception  (more  plainly)  to  the  Indictment,  I  am  bold  to 
tell  you,  I  observe  in  the  latter  part  of  the  Indictment,  you  say 
I  am  guilty  of  High  Treason,  by  virtue  of  a  Statute  in  that 
case  made  and  provided  :  If  there  be  any  such  Statute,  pray 
let  it  be  read ;  I  know  none  such.  My  actions  were  for  the 
KiiiLj;  and  I  well  remember  what  Braoton  saith1,  Rex  non 
habet  superiorem  nisi  Deum ;  satis  habet  ad  pcenam,  quod 
Deum  expectat  idtorern.  And  in  another  place  he  saith2,  Rex 
liabet  potestatem  et  jurisdictionem  super  omnes  qui  in  Regno 
suo  sunt:  ea  quce  sunt  jurisdictionis  et  pads,  ad  nullum 
pertinent,  nisi  ad  regiam  Dignitatem;  habet  etiam  coercionem, 
ut  delinquentes  puniat  et  coerceat.  Again  he  saith,  Omnes 
sub  Rege,  et  ipse  nullo  nisi  tantum  Deo  ;  non  est  inferior  sibi 
subjectis  ;  non  par&n  habet  in  Regno  suo.  This  shews  us 
where  the  true  Power  is :  You  shall  find  also  that  whoever 
shall  refuse  to  aid  the  King  when  War  is  levied  against  him, 
or  against  any  that  keep  the  King  from  his  just  Rights,  offends 
the  Law,  and  is  thereby  guilty  of  Treason3.  Again,  all  Men 
that  adhere  to  the  King  in  personal  Service,  are  freed  from 
Treason  by  Law4.  And  yet  you  tell  me  of  a  Statute,  which 
makes  my  adhering  to  my  King  according  to  Law,  to  be  High 
Treason  :  Pray  let  it  be  read. 

"  Attorney-General.  Sir,  you  have  not  behaved  yourself  so 
as  to  have  such  a  favour  from  the  Court. 

"  Col.  Penruddock.  I  require  it  not  as  a  Favour,  but  as  my 
Right. 

"  Attorney-General.     Sir,  you  cannot  have  it. 

"Col.  Penruddock.  If  I  cannot  have  it,  these  Gentlemen 
that  are  the  Jurors,  have  not  offended  you,  their  Verdict 
reaches  to  their  Souls,  as  to  ray  Life ;  pray  let  not  them  go 
blind-fold,  but  let  that  Statute  be  their  Guide. 


1  6  Tract,  de  delatis. 
«  Rera.  H.  3  cap.  3  sec.  24. 
8  Parl.  Rol.  num.  7. 
4  Lex  et  Consuetude  Parliament. 
p.  38. 
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"  Attorney-General.  Sir,  the  Jury  ought  to  be  satisfied  with 
what  hath  been  already  said,  and  so  might  you  too. 

"  Col.  Penruddock.  Sir,  I  thank  you;  you  now  tell  me  what 
I  must  trust  to. 

"  Mr  Attorney  then  made  a  large  Speech  in  the  Face  of  the 
Court,  wherein  he  aggravated  the  offence  with  divers  Circum- 
stances ;  as  saying  I  had  been  four  Years  in  France,  and  held 
a  Correspondency  with  the  King  my  Master,  of  whom  I  had 
learned  the  Popish  Religion ;  That  I  endeavoured  to  bring  in  a 
debauched  lewd  young  Man,  and  to  engage  this  Nation  in 
another  bloody  War;  and  that  if  I  had  not  been  timely  pre- 
vented, I  had  destroyed  them  (meaning  the  Jurors),  and  their 
whole  Families.  I  interrupted  him,  and  said, 

"  Mr  Attorney,  you  have  been  heretofore  of  Counsel  for  me  ; 
you  then  made  my  Case  better  than  indeed  it  was :  I  see  you 
have  the  Faculty  to  make  Men  believe  falsehoods  to  be  Truth 
too. 

"  Attorney-General.  Sir,  you  interrupt  me  ;  you  said  but 
now  you  were  a  Gentleman. 

"  Col.  Penruddock  replied,  I  have  been  thought  worthy 
heretofore  to  sit  on  the  Bench,  though  now  I  am  at  the  Bar. 

"  Mr  Attorney  then  proceeded  in  his  Speech,  and  called  the 
Witnesses. 

"  In  his  defence  Penruddock  said,  Sir,  you  have  put  me  in  a 
Bear's  Skin,  and  now  you  will  bait  me  with  a  witness.  But  I 
see  the  Face  of  a  Gentleman  here  in  Court  (I  mean  Captain 
Crook)  whose  Conscience  can  tell  him  that  I  had  Articles  from 
him  which  ought  to  have  kept  me  from  hence.  Captain  Crook 
hereupon  stood  up,  and  his  guilty  Conscience  (I  suppose)  advised 
him  to  sit  down  again,  after  he  had  made  this  Speech  (that  is  to 
say),  he  opened  his  Lips  and  spake  nothing.  The  several  Wit- 
nesses now  came  in,  Mr  Dove  the  Sheriff  of  Wilts,  and  others ; 
my  Charity  forbids  me  to  tell  you  what  many  of  them  s  yore :  I 
shall  therefore  omit  that,  and  only  tell  you  that  one  of  our  own 
party  (and  indeed  I  think  an  honest  man)  being  forced  to  give 
his  evidence ;  I  said,  My  Lords,  it  is  a  hard  case,  that  when 
you  find  you  cannot  otherwise  cleave  me  in  pieces,  that  you  must 
look  after  Wedges  made  of  my  own  Timber.  The  virtuous  Crier  of 
Blandford  being  asked  what  were  the  words  I  used  in  the  pro- 
claiming King  Charles  at  the  Market  ?  he  said,  I  declared  for 
Charles  the  Second,  and  settling  the  true  Protestant  Religion ; 
for  the  Liberty  of  the  Subject,  and  Privilege  of  Parliaments. 
Then  I  said  to  the  Attorney-General  and  the  whole  Court,  You 
said  even  now,  that  1  had  learned  of  the  King  my  Master  the 
j  Popish  Religion,  and  endeavoured  to  bring  him  in  :  your  own 
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\Vitin->s  (ells  you  \vh:it,  and  whom  I  would  l>rin;_r  in  ;  :ui<l  that 
it  was  tin-  t ru«  Protestant,  and  not  the  Popish  Religion,  his 
Majesty  is  of.  and  intends  to  settle.  I  urged  divers  Cases  to 
make  thf  Business  hut  a  Riot  (as  my  Lord  of  Northumber- 
land's), i»n •(. -ndinu'  it  was  for  the  taking  of  Taxes;  and  that 
the  Power  was  not  declared  to  be  where  they  say  it  is.  I 
re.|iiired  the  Judges  to  be  of  Counsel  for  me,  and  told  them  it 
wa^  their  Duty.  Commissioner  Lisle  told  me  I  should  have 
no  Wroiu:  (l>ut  he  meant  Right),  but  Judges  Rolle  and  Nicho- 
las confessed  themselves  Parties,  therefore  would  say  nothing. 
Tl ifn  1  told  the  Court,  if  I  had  seen  a  Crown  upon  the  Head 
of  any  Person,  I  had  known  what  had  been  Treason;  The  Law 
of  Kngland  would  have  taken  hold  of  me,  out  of  the  respect  it 
lias  to  Monarchy :  There  were  no  such  Landmarks  before  me, 
therefore  I  conceive  I  cannot  be  guilty  of  wh.it  I  am  charged 
with.  And  my  Lord,  and  Mr  Attorney,  you  here  indict  me 
for  a  Treason  committed  at  South  Moulton  in  Devonshire;  and, 
Gentlemen,  ye  swear  Witnesses  against  me  for  Facts  done  in 
other  Counties ;  Sarum,  Blandford,  and  South  Moulton  are  not 
in  a  Parish.  You  puzzle  the  Jurors  with  these  Circumstances, 
pray  go  to  the  kernel.  And  you,  Gentlemen  of  the  Jury, 
save  your  Labour  of  taking  those  Notes. 

"  Mr  Attorney  then  addressed  himself  to  the  Jury ;  and  to 
be  short,  after  the  space  of  half  an  Hour  long,  gave  them 
Directions  to  bring  me  in  guilty. 

"This  being  done,  I  craved  the  Favour  from  the  Court, 
that  I  might  speak  to  the  Jury  ;  which  being  allowed,  I  said  to 
them  as  followeth,  or  to  the  same  effect.  Gentlemen,  You  are 
called  a  Jury  of  Life  and  Death;  and  happy  will  it  be  for  your 
Souls,  if  you  prove  to  be  a  Jury  of  Life.  You  have  heard  what 
hath  been  said  to  make  my  Actions  Treason ;  and  with  what 
Vigour  many  Untruths  have  been  urged  to  you.  I  have  made 
appear  to  you,  that  there  can  be  no  Treason  but  against  the 
King;  that  the  Law  knows  no  such  Person  as  a  Protector.  Mr 
Attorney  pretends  a  Statute  for  it,  but  refuseth  the  reading 
thereof  either  to  me  or  you;  villifies  me  at  pleasure,  and  tells 
you  I  am  a  Papist,  and  would  bring  in  the  Popish  Religion  ; 
and  that  if  I  had  not  been  timely  prevented,  1  had  destroyed 
you.  I  hope  you  are  also  satisfied  of  the  contrary,  from  the 
Mouth  of  one  of  the  bitterest  Witnesses.  You  are  now  Judges 
between  me  and  these  Judges.  Let  not  the  Majesty  of  their 
Looks,  or  the  Glory  of  their  Habits  betray  you  to  a  Sin  which 
is  of  a  deeper  Dye  than  their  Scarlet :  I  mean  that  Sin,  Blood; 
which  calls  to  Heaven  for  Vengeance.  Gentlemen,  you  do  not 
see  a  Hair  of  my  Head  but  is  numbered,  neither  can  you  make 
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any  one  of  them,  much  less  can  you  put  Breath  into  my  Nos- 
trils when  it  is  taken  out :  A  Sparrow  doth  not  fall  to  the 
Ground  without  the  Providence  of  God,  much  less  shall  Man, 
to  whom  he  hath  given  Dominion  and  Rule  over  all  the  Crea- 
tures of  the  Earth.  Gentlemen,  look  upon  me,  I  am  the  Image 
of  my  Creator,  and  that  Stamp  of  his  which  is  in  my  Visage,  is 
not  to  be  defaced,  without  an  Account  given  wherefore  it  was. 
I  have  here  challenged,  as  I  am  a  Gentleman,  and  free-born 
Man  of  England,  the  Right  which  the  Law  allows  me ;  I 
demanded  a  Copy  of  my  Indictment  and  Counsel,  but  it  is 
denied  me.  The  Law  which  I  would  have  been  tried  by,  is  the 
known  Law  of  the  Land,  which  was  drawn  by  the  wise  Con- 
sultation of  our  Princes,  and  by  the  ready  Pens  of  our  Pro- 
genitors. The  Law  which  I  am  now  tried  by,  is  no  Law,  but 
what  is  cut  out  by  the  Point  of  a  rebellious  Sword ;  and  the 
Sheets  in  which  they  are  recorded,  being  varnished  with  the 
Moisture  of  an  eloquent  Tongue,  if  you  look  not  well  to  it,  may 
chance  to  serve  for  some  of  your  Shrouds.  If  the  Fear  of  dis- 
pleasing others  shall  betray  you  to  find  me  guilty  of  any  thing, 
you  can  at  the  most  but  make  a  Riot  of  this.  Pray,  by  the 
way,  take  notice,  that  the  last  Parliament  would  not  allow  the 
Legislative  Power  to  be  out  of  themselves;  seventeen  of  twenty 
in  this  very  County  were  of  that  Opinion,  and  deserted  the 
House ;  they  were  your  Representative  :  if  you  should  find  me 
guilty,  you  bring  them  in  danger,  and  in  them  yourselves. 
Have  a  care  of  being  drawn  into  a  Snare.  Gentlemen,  your 
Blood  may  run  in  the  same  Channel  with  mine  :  If  what  I 
have  said  do  not  satisfy  you,  so  as  to  acquit  me ;  if  you  bring 
a  special  Verdict,  you  do  in  some  measure  acquit  yourselves, 
and  throw  the  Blood  that  will  be  spilt  upon  the  Judges.  Con- 
sider of  it,  and  the  Lord  direct  you  for  the  best. 

"The  Jury,  after  a  quarter  of  an  Hour's  Retirement,  brought 
me  in  Guilty  :  The  Lord  forgive  them,  for  they  knew  not  what 
they  did. 

"  Upon  Monday,  the  23rd  of  April,  we  were  again  called  to 
the  Bar,  being  then  in  number  twenty-six.  Serjeant  Glyn 
asked  of  me  first,  what  I  could  say  for  myself,  that  I  should  not 
have  Sentence  according  to  Law  1  Then  I  said, 

"My  Lords  and  Gentlemen,  you  ask  what  I  can  say  for 
myself,  that  I  should  not  have  Sentence  passed  upon  me.  The 
Jury  found  me  guilty  :  if  I  should  go  about  to  make  a  Defence 
now,  it  would  signify  no  more  than  as  if  my  Friends  should  peti- 
tion for  my  Pardon  after  I  am  executed.  I  could  have  offered 
you  Articles  here,  but  I  thought  them  inconsistent  with  this 
Court.  When  I  look  upon  my  Offence  (as  to  the  Protector)  I 


Cromwell. 


as  i 


conclude  myself  a  dead  Man;  but  when  I  reflect  upon  the 
Favour  lie  hath  shewed  to  others  of  my  Condition,  and  the 
I  have  of  your  Intercession,  mrthinks  I  feel  my  Spirits 
renewed  ;m.iin.  .My  Lords,  Death  is  a  Debt  due  from  me  to 
Nature  ;  the  Protector  has  now  the  keeping  the  Bond,  and  has 
put  it  in  suit  by  his  Attorney;  if  he  please  to  forbear  the 
serving  nn«  with  an  Execution,  and  let  me  keep  it  a  little 
longer,  I  will  pay  him  the  Interest  of  Thanks  for  it  as  long  as 
I  live,  and  engage  my  Posterity  and  a  numerous  Alliance  to  be 
bound  for  me.  So  the  Lord  direct  you  all  for  the  best.  If  I 
have  found  Favour,  I  shall  thank  you ;  if  not,  I  shall  forgive 
you. 

"  This  being  done,  Serjeant  Glyn,  after  a  most  bitter  and 
nonsensical  Speech,  gave  Sentence  against  us;  viz.  to  be  drawn, 
hanged,  and  quartered.  A  pretty  Exchange  for  unworthy 
Crook's  Articles  for  Life,  Liberty,  and  Estate,  which  I  can 
prove,  and  will  die  upon.  My  Trial  held  at  least  five  Hours. 
This  is  as  much  as  at  present  I  can  remember  of  it;  excuse  the 
Errors. 

"  One  of  the  Jury  being  asked  by  a  Gentleman  why  he  found 
me  guilty  1  answered,  He  was  resolved  to  hang  me,  before  he 
did  see  me. 

"  I  observe  Treason  in  this  Age  to  be  an  individuum  vagum, 
like  the  Wind  in  the  Gospel,  which  bloweth  where  it  listeth ; 
for  that  shall  be  Treason  in  me  to-day,  which  shall  be  none  in 
another  to-morrow,  as  it  pleaseth  Mr  Attorney. 

"  The  Judges  are  sworn  to  do  Justice  according  to  the  Law 
of  the  Land1,  and  therefore  have  miserably  perjured  them- 
selves in  condemning  me  contrary  to  Law  :  and  (not  so  con- 
tented) must  cause  the  Jury  (so  wise  they  were)  through  their 
false  and  unjust  Directions,  to  destroy  their  own  Rights  and 
Properties,  and  set  up  a  New,  Arbitrary,  and  Tyrannical  Go- 
vernment. 

"The  Judges  would  not  give  me  their  Advice  in  point  of 
Law  (as  was  their  Duty),  because  they  said  they  were  Parties; 
yet  could  sit  still  on  the  Bench  in  their  Robes,  to  countenance, 
and  approve  of  my  Sentence. 

"  No  Man  can  be  a  Judge  where  he  is  a  Party  in  the  same 
Cause2;  therefore  my  Trial  was  contrary  to  Law. 

"  The  Judges  being  Parties,  ought  not  to  sit  upon  the  Bench, 
but  stand  by ;  therefore  my  Trial  was  illegal :  the  rest  being 
no  Judges,  but  the  Protector's  immediate  Servants,  so  could 

1  3rd  Part  Institute  pag.  22.  2nd  Part  Institute  47,  48.  Prince's  Case. 
8  Report. 

8  Hobart,  fol.  120.    Dr  Bonam's  Case,  8  Report. 
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not  be  my  Judges  in  case  of  High  Treason ;  for  none  but  the 
swora.  Judges  of  the  Land  are  capable  of  it  by  Law. 

"  One  thing  of  Colonel  Dove,  the  reverend  Sheriff  of  Wilts, 
who,  that  the  Jury  might  be  sufficiently  incensed,  complaining 
of  the  many  Incivilities  (he  pretended)  were  offered  him  by  our 
Party,  being  upon  his  Oath,  said,  That  one  of  our  Men  did  run 
him  through  the  Side  with  a  Carabine.  Surely  it  was  a  very 
small  one,  for  the  Wound  is  not  discernible. 

"  A  great  deal  of  pains  every  Man  in  his  place  took  for  the 
carrying  on  his  Master's  Work." 

The  Sentence  was  executed  the  16th  May  following. 

It  would  seem  that  the  prisoners  were  not  without  Counsel, 
as  the  following  paper  called  "  The  prisoners  plea  for  themselves 
at  Exeter  April  18,  1655  "  is  printed  by  Thurloe1. 

"  1.  We  must  enquire  by  friends  of  the  jurors'  names  and 
challenge  any  whom  we  conceive  engaged  against  us  and  chal- 
lenge them  particularly,  and  give  them  no  reason,  for  the  law 
alloweth  us  to  challenge  35  without  shewing  reason,  but  we 
must  not  challenge  above  35  lest  judgment  pass  against  us  as 
mutes,  refusing  legal  trial,  and  so  be  pressed. 

"  2.  Besides  the  35  challenged  without  cause  shewn,  we 
may  challenge  any,  against  whom  we  can  shew  cause,  but  the 
judge  will  declare  whether  it  be  a  sufficient  cause  or  no. 

"3.  If  any  man  hath  named  to  the  sheriff  any  one  of  the 
jurors  remaining,  by  any  (saving  his  sworn  officers  whose  duty 
it  is),  and  if  two  can  prove  it  the  indictment  and  proceeding 
may  be  avoided  by  Statute  1 1  Hen.  IV.  Chap.  9. 

"  4.  We  must  not  immediately  upon  the  reading  of  the  in- 
dictment plead  Not  Guilty,  for  then  we  can  have  no  Counsel 
allowed  nor  be  admitted  afterwards  to  plead  the  illegality  of 
the  indictment,  but  so  soon  as  we  have  heard  the  indictment 
read,  we  may  say  we  conceive  the  indictment  not  sufficient  in 
law,  and  that  therefore  we  desire  Counsel  to  speak  for  us  at 
law,  and  this  before  we  say  Not  guilty. 

"  5.  If  the  judge  ask  us  why  the  indictment  is  insufficient, 
seeming  to  deny  us  Counsel,  we  must  say  it  is  neither  grounded 
on  the  Common  Law,  nor  statute,  and  the  judges  are  sworn  to 
execute  only  the  Laws. 

"  6.  If  the  Indictment  (as  it  will)  do  call  the  jury,  jurors 
for  the  Lord  Protector,  then  again  let  us  alledge  that  we  are 
not  legally  indicted  for  there  are  no  such  persons  by  the  law 
of  England  ;  for  neither  the  Common  Law  nor  Acts  of  Parlia- 
ment, do  know  or  acknowledge  any  jurors  for  the  Lord  Pro- 
tector. 

1  3  State  papers,  391. 


Cromwell. 


083 


"7.  If  any  alteration  be  made  in  the  indictment  by  the 
judges,  then  ili-sin-  th.-it  tin-  evidence  to  the  grand  inquest  may 
In-  ^iveii  at  the  I'.ir  in  open  Court. 

If  one  of  the  ^rand  impiest  stands  outlawed,  it  makes 
void  tli.-  indictment,  and  if  we  know  any  such,  we  may  challenge 
tin-in,  and  demand  the  indictment  to  be  vacated  by  virtue  of  a 
statute,  11  Hen.  IV.  Cap.  i),  and  if  the  Judges  hid  us  prove  thfltt 
to  be  outlawed,  we  may  demand  time,  and  we  will  bring  it 
under  seal. 

"  9.  We  may  desire  a  copy  of  the  indictment,  though  the 
Judges  positively  deny  it,  and  urge  my  Lord  Coke  for  au- 
thority. 

"  10.  If  we  can  find  any  uncertainty  in  the  indictment, 
either  in  time  or  place,  let  us  alledge  it  against  the  sufficiency 
of  the  said  indictment. 

"11.  If  the  indictment  express  not  particularly  some  open 
deed  we  did  in  levying  war,  except  against  it  as  insufficient, 
and  still  insist  upon  the  assignment  of  Counsel  to  argue  the 
whole,  because  it  is  a  scruple  in  law  worthy  of  great  debate. 

"  12.  If  the  Judges  deny  us  Counsel,  tell  them  others 
usually  have  had  it,  and  particularly  Mr  Norbury  was  Counsel 
for  Colonel  Lilburne,  and  the  now  Judges  Nicholas  and  Serjeant 
Muynard,  were  Counsel  for  Captain  Rolf  when  he  was  accused 
for  treason  against  the  King. 

"  13.  If  the  Judges  require  it  give  the  exceptions  in 
writing,  but  expunge  what  makes  against  us,  if  seen,  and  still 
obtain  Counsel  and  urge  Humphrey  Staffords  case  in  the  1st 
of  Hen.  VII.  for  precedent l. 

"  14.  If  after  arguing  the  case  by  Counsel,  or  before,  the 
Judge  overrule  the  plea,  then  insist  upon  the  same  plea  to  the 
Jury  and  put  in  upon  their  consciences  that  God  hath  made 
them  out  judges  between  us  and  the  Judges,  and  that  if  we 
were  found  guilty  by  the  Jury  our  blood  will  lie  upon  the  Jury 
and  the  Judges  be  acquitted,  but  if  the  Jury  find  us  not  guilty, 
the  jurors  are  innocent  if  we  die. 

"  15.  If  the  Jury  seems  fearful  to  clear  us  absolutely,  tell 
them  the  Judges  have  overruled  them,  that  it  is  safest  for  the 
Jury  to  find  a  special  verdict  which  leaves  the  point  in  law  to 
all  the  Judges  whether  or  no  it  is  treason,  whereby  also  the 
jurors  will  leave  all  the  danger  that  can  follow,  and  all  the 
bloodshed  on  the  Judges. 

"  16.    Tell  the  Jury  that  they  are  now  to  judge  whether  or 
no  we  have  committed  treason,  and  if  they  judge  that  to  be 
treason  our  blood  will  be  upon  them,  and  there  can  be  no 
1  See  ante,  p.  42. 
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treason,  nor  ever  was  in  England,  but  such  as  is  made  so  by  the 
Common  Law  or  Act  of  Parliament. 

"  17.  Let  every  prisoner  allow  of  one  Juror  whom  another 
person  hath  challenged,  and  challenge  him  whom  another 
prisoner  hath  allowed,  every  one  of  us  shall  have  almost  an 
whole  distinct  Jury  for  himself  which  Juries  possibly  will 
differ  in  their  opinion,  at  least  it  will  puzzle  the  prosecutors  to 
get  so  many  several  Jurors,  therefore  let  every  prisoner  have 
pen  and  ink  ready  to  note  the  names  of  the  several  Jurors 
for  several  persons  and  who  for  one  and  who  for  another. 

"  18.  They  cannot  indict  and  try  us  all  in  one  day  as 
it  is  in  Kelloway1,  which  the  Lord  Chief  Justice  Rolle  de- 
clared to  be  law  in  the  case  of  the  Portugal  ambassador's 
brother 8. 

"  19.  If  they  indict  us  for  felony  we  may  say  it  is  no  felony, 
except  it  be  done  with  felonious  intent,  and  the  country  knows 
we  did  not  intend  to  steal  but  only  to  borrow  the  horses,  which 
is  usual  nowadays,  and  as  the  soldiers  did  now  at  London 
and  elsewhere  who  came  against  them,  and  the  sheriff  of  the 
county  was  present  when  divers  horses  were  seized,  and  did 
himself  seize  some  which  were  none  of  ours. 

"  20.  Also  ask  the  prosecutor  upon  the  trial  whether  he 
can  take  his  oath  that  we  took  the  horses  with  a  felonious 
intent,  and  if  he  will  not  answer  it  then  ask  the  Jury  whether 
they  can  take  it  upon  their  oaths  we  stole  the  horses,  where 
the  prosecutor  himself  will  not  swear  it. 

"  21.  Ask  the  prosecutor  whether  he  came  voluntarily  to 
prosecute  against  us,  and  if  he  did  not,  but  was  forced,  then 
desire  the  Jury  to  judge  whether  they  that  are  come  hither 
from  London  purposely  have  not  an  intention  to  take  away 
our  lives. 

"  22.  If  they  indict  us  as  traitors  by  any  act  of  the  Long 
Parliament,  it  will  be  for  treason  against  the  King,  or  ? gainst 
the  Commonwealth  the  keepers  of  the  liberty,  we  have  done 
nothing  against  either  of  them,  and  let  them  prove  it. 

"  23.  If  they  ground  the  indictment  on  any  act  or  ordinance 
since  the  Long  Parliament  was  dissolved  which  was  April  20th 
1653  deny  it  to  be  an  act,  for  the  last  two  Parliaments  made 
no  acts  at  all  concerning  treason,  and  there  can  be  no  treason 
by  an  ordinance.  Therefore  leave  it  upon  the  conscience  of 
the  jury  whether  there  be  any  laws  to  guide  them  in  their 
verdict  besides  Common  Law,  and  Acts  of  Parliament. 

"  2±.    Tell  the  Jury  that  if  the  King  had  formerly  with  his 

1  fol.  159,  6. 

2  Case  of  Don  Pantaleon  Sa,  State  Trials  5,  p.  462. 
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-el  made  a  proclamation,  order,  or  ordinan.e  <{<•< -larinx 
something  to  be  treason  which  neither  the  Common  Law  nor 
any  Act  of  Parliament  had  so  declared,  that  no  Jury  hereupon 
durst  have  found  anv  man  guilty. 

11  •_'.">.  Alledge  the  case  of  Chief  Justice  Tn-ili.-m  Sir  Robert 
I.elknap  and  other  Judges  in  11  Richard  II.  who  gave  their 
opinions  that  other  facts  were  treason  than  what  had  been  de- 
clared by  authority  of  Parliament1,  and  did  it  to  please  the  then 
•it  governor,  were  attainted  of  treason  for  their  opinions 
and  by  the  Parliament  following  11  Richard  II.  were  made 
I'les  for  their  treasons,  and  in  21  Richard  II.  the  judges 
giving  the  like  opinion  had  no  other  excuse  to  avoid  the 
attainder  of  treason  in  Parliament  the  1  Henry  IV.  than  that 
they  durst  say  no  otherwise  for  fear  of  death,  but  it  was  here- 
upon enacted  that  no  Justice  or  other  person  whatever  shall 
fi-Min  thenceforth  be  admitted  to  say  that  they  durst  not  for 
fear  of  death  speak  the  truth,  so  that  no  force  nor  fear  can 
M9  any  person  if  he  shall  now  declare  any  fact  to  be 
treason  which  cannot  be  warranted  by  authority  of  Parliament. 
Thereupon  have  it  upon  the  conscience  of  the  Jury  whether 
they  do  believe  they  are  indicted  for  any  breach  of  Common 
Law  or  Act  of  Parliament,  and  if  for  neither,  whether  they  can 
in  conscience  take  our  blood  upon  their  heads. 

'•  -6.  If  the  Judge  pretend  that  we  alledge  not  matter  of 
law  sufficient  for  assignment  of  Counsel,  then  urge  that  the 
Ordinance  whereupon  the  indictment  is  grounded  is  not  pursued. 
That  at  the  time  of  the  indictment  there  were  not  two  lawful 
accusers  or  witnesses  to  the  Grand  Jury  which  ought  to  be  by 
the  law.  Or  a  prisoner  may  alledge  he  is  not  rightly  named 
in  the  indictment,  nor  hath  not  his  right  title  or  addition,  or 
the  fact  is  not  set  down  with  sufficient  certainty,  and  by  some 
or  all  these  we  may  get  Counsel  assigned. 

••  '27.  If  the  indictment  be  for  levying  war  alledge  that 
there  is  no  such  open  deed  set  down  as  is  sufficient  in  law  and 
in  such  case  desire  counsel  to  argue  it,  and  endeavour  to  make 
our  bearing  of  arms  only  a  riot  or  unlawful  assembly,  and  not 
a  levying  of  war,  for  every  bearing  of  arms  in  a  warlike 
manner  is  not  by  the  law  a  levying  of  war  as  was  adjudged  in 
the  Earl  of  Northumberland's  case  5  Henry  IV  *. 

•\  If  we  could  say  we  meet  together  upon  some  private 
revenue  against  the  sheriff  or  some  private  man,  and  not  for 
the  deMrin  ti«>n  or  reformation  of  any  law  of  the  land  or  to 
oppose  any  lawful  authority  then  unless  two  witnesses  shall 
swear  that  we  did  declare  some  other  end,  the  case  must  be 
1  Sec  uiite,  p.  13.  *  See  ante,  p.  *J1. 
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resolved  in  law  whether  it  be  levying  war;  yet  this  point  must 
not  be  insisted  on,  until  the  grand  point  in  law  be  overruled  by 
the  Court  viz.  that  the  indictment  is  sufficient  in  law  notwith- 
standing it  is  not  grounded  upon  the  Common  Law  or  any  Act 
of  Parliament,  for  we  ought  to  lose  ground  by  inches. 

"  29.  If  they  proceed  upon  indictment  to  give  evidence 
against  us,  insisting  upon  it  that  the  matter  of  fact  be  proved 
by  two  sufficient  lawful  witnesses,  then  let  their  witnesses 
depose  openly  in  Court  face  to  face,  for  the  law  exacts  two 
lawful  witnesses  in  case  of  treason  by  statutes  1  Edw.  VI.1  and 
5  Edw.  VI.  cap.  11s  and  1  and  2  Philip  and  Mary  cap.  II3.  Let 
the  witnesses  be  strictly  examined,  and  put  to  swear  punctually 
to  the  fact,  <kc.  charged  in  the  indictment  as  the  open  deed 
declaring  and  levying  of  war,  and  that  both  witnesses  swear  to 
the  same  fact,  and  at  the  same  time  and  place,  else  they  are  but 
single  testimonies  to  two  facts  of  the  same  nature. 

"  30.  Insist  upon  it  to  make  them  prove  the  act  or  ordi- 
nance is  a  true  copy  of  the  Parliament  roll,  and  examine  them 
upon  oath  whether  they  examined  it  by  that  roll,  (for  it  is 
possible  that  they  may  have  forgot  to  do  it)  alledging  that  we 
are  not  to  be  tried  by  every  private  or  printed  paper,  and 
demand  it  may  not  be  read  or  given  in  evidence  until  it  be 
proved. 

"31.  If  they  offer  to  prove  by  any  intercepted  letters 
whereof  they  have  copies,  that  we  levied  war,  then  deny  those 
copies  and  demand  the  originals,  and  if  the  originals  could 
(which  cannot)  be  produced,  they  can  never  prove  them  to  be 
any  of  our  hands,  if  we  put  them  to  it. 

"  32.  If  the  Commissioners  that  try  us  be  Serjeant  Glyn, 
or  Recorder  Steele  or  any  other  who  are  not  the  ordi- 
nary Judges  at  Westminster,  tell  the  Jury  that  these  are 
not  the  sworn  Judges  of  the  land,  but  practitioners,  and  pleaders, 
servants  to  the  Lord  Protector,  and  are  made  judges  only  for 
this  purpose  to  take  our  lives  contrary  to  law,  because  the 
sworn  Judges  refused.  If  Baron  Thorpe  comes  he  is  a  sworn 
Judge. 

"  33.  If  the  Judges  say  that  the  Lord  Protector  is  invested 
with  the  same  power  that  the  late  Governors,  whether  King  or 
Parliament,  were  invested  with,  tell  the  Jury  boldly  that  tho 
Laws  of  England  cannot  be  altered  but  by  Act  of  Parliament ; 
and  therefore  there  was  one  Act  of  Parliament  to  change  the 
Government  from  the  King  to  the  keepers  of  the  liberties  anno 
1G194  but  there  is  no  Act  since  to  change  the  keepers  of  the 


1  See  ante,  p.  117. 
3  See  ante,  p.  Ii8. 


2  See  ante,  p.  122. 
4  See  ante,  p.  SSL 
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liberties  into  a  Lord  Protector,  so  that  tin-re  can  be  no  treason  I      1655. 
to  bear  arms  ;i;,':iin.st   tin-  Lord   Protector.  0 

1.  Tell  the  Jury  that  it  is  now  our  case,  and  they  know- 
not  how  soon  it  may  be  their  own.  for  many  were  as  zealous  for 
tiit  j.n>.ut  pivt  rnment  as  the  Jury  now  can  be  who  have 
already  frit,  and  others  like  to  feel  the  effect  of  their  new  ordi- 
nances, how  safe  and  honourable  it  is  for  them  to  stick  to  the 
Law,  rather  than  take  our  blood  upon  them,  and  instance  in 
.John  Lilburne's  several  Juries;  and  if  not  to  acquit  us,  yet  to 
acquit  themselves  by  finding  a  special  verdict  which  leaves  us 
to  law,  and  lays  the  guilt  of  our  blood  upon  the  Judges  and 
«  specially  how  dangerous  it  is  for  the  Jury  to  prove  by  shedding 
our  blood  that  the  Lord  Protector  hath  a  legislative  power, 
and  that  his  ordinances  are  laws,  when  the  late  representative 
of  the  whole  people  in  Parliament  refused  to  acknowledge 
them. 

"  36.  If  indicted  for  treason  upon  the  25  Edward  III.  for 
levying  war  against  the  King,  demand  the  statute  to  be  read, 
beg  the  Jury  to  observe  when  it  is  read,  and  then  remember 
how  all  Kin^lv  Government  and  authority  were  abolished  by  the 
Act  1649  of  the  Long  Parliament;  and  the  Protector  himself 
in  several  speeches  declared  he  was  not,  nor  would  be  King.  If 
they  bid  us  ehow  the  speeches  where  he  saith  so,  it  is  in  the 
late  speech  Jan.  22,  1G54  p.  24,  and  in  his  declaration  in  April 
1653,  where  he  saith  he  desired  the  Long  Parliament  to  pre- 
vent monarchy." 

Thurloe  gives  also  the  following  list  of  the  persons  tried  at 
Exeter  and  the  result  of  the  trials. 

"  Devon  SS.  The  names  of  the  prisoners  indicted,  attainted, 
and  condemned  for  High  Treason,  in  levying  war  against  the 
Lord  Protector  and  Government,  &c.,  at  the  general  Gaol 
Delivery,  holden  at  the  Castle  of  Exeter,  the  18th  April, 
1655. 

"On  the  first  indictment: 

"John  Penruddock,  of  Compton  Chamberlain,  in  the 
County  of  Wilts.,  Esq.,  challenged  28  of  the  persons  empan- 
nelled  for  the  petty  Jury.  Found  guilty  by  the  verdict  of  the 
patty  jury. 

"Hugh  Grove,  of  Chissenbury,  in  tin*  County  of  Wilts., 
(  lentlemaii,  he  also  challenged  the  array.  Found  guilty  by  the 
verdict  of  the  petty  jury. 

"  Robert  Duke,  of  Stuckton,  in  the  County  of  Southampton, 
('..•nt.,  found  guilty  by  verdict  of  the  petty  jury. 

"Richard  Rivers,  of  Rimpton,  in  the  County  of  Southamp- 
ton, Gent.  Found  guilty  by  verdict  of  the  petty  jury. 
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"Francis  Jones,  late  of  Beddington,  in  the  County  of  Surrey, 
Gj^ent.  Found  guilty  by  verdict  of  the  petty  jury. 

"Thomas  Fitz-James,  late  of  Hanley,  in  the  County  of 
Dorset,  Gentleman.  Found  guilty  by  verdict  of  the  petty 


"  Thomas  Poulton,  late  of  Pewsey,  in  Wiltshire,  Innholder. 
Found  guilty  by  verdict  of  the  petty  jury. 

"Francis  Bennett,  late  of  Killington,  in  Somersetshire. 
Acquitted  by  the  petty  jury. 

"  On  the  second  indictment  : 

"  Edmund  Willis,  late  of  New  Sarum  in  the  County  of 
Wilts.,  Innholder.  Found  guilty  by  verdict  of  the  petty  jury. 

"Nicholas  Mussel,  late  of  Steeple  Langford,  in  the  said 
County,  Yeoman.  Found  guilty  by  verdict  of  the  petty 


William  Jenkins,  of  Fordinbridge,  in  Hampshire,  Gent. 
Confessed  the  fact  on  his  arraignment. 

"  Thomas  Helliard,  of  Upton,  in  the  County  of  Southamp- 
ton, Yeoman.  Found  guilty  by  verdict  of  the  petty  jury. 

"  Robert  Harris,  late  of  Blandford,  in  the  County  of  Dorset, 
Cordwainer.  Found  guilty  by  verdict  of  the  petty  jury. 

"John  Biby,  of  Compton  Chamberlain,  in  the  County  of 
Wilts.,  Gent.  Found  guilty  by  verdict  of  the  petty  jury. 

"John  Cook,  of  Potterne,  in  Wilts.,  it  appeared  from  the 
evidence  that  he  was  one  of  those  that  took  the  Judges. 
Found  guilty  by  verdict  of  the  petty  jury. 

"  John  Haynes,  Trumpeter.  Found  guilty  by  verdict  of  the 
petty  jury. 

"  William  Short,  of  Wincanton,  in  the  County  of  Somerset, 
Gent.  Acquitted  by  verdict  of  the  petty  jury. 

"  On  the  third  indictment  : 

"  Henry  Collyer,  late  of  Steeple  Langford,  in  the  County  of 
Wilts.,  Gent.  Confessed  the  fact  on  his  arraignment. 

"  William  Wake,  late  of  Blandford,  in  Dorsetshire,  Gent. 
Confessed  the  fact  upon  his  arraignment. 

"  Christopher  Haviland,  late  of  Langton,  in  the  County  of 
Dorset,  labourer.  Confessed  the  fact  upon  his  arraignment. 

"  Hans  Stone,  late  of  New  Sarum,  in  the  County  of  Wilts., 
Gent.  Found  guilty  by  verdict  of  the  petty  jury. 

"  James  Harrington,  alias  Huish,  late  of  New  Sarum,  Gent. 
Found  guilty  by  verdict  of  the  petty  jury. 

"John  Giles  alias  Hobbs,  late  of  New  Sarum,  Yeoman. 
Found  guilty  by  verdict  of  the  petty  jury. 

"  Abraham  Wilson,  late  of  the  same,  cutler.  Found  guilty 
by  verdict  of  the  petty  jury. 
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"Joseph  Collier,  late  of  Steeple  Langford,  Gent.    Confessed 

the  fact  upon  his  arraignment. 

idiard  Urowne.   Found  guilty  by  verdict  of  the  petty  jury. 
"Nicholas  Bradgate,  late  of   Blandford   r'orum,   Yeoman. 
Acquitted  by  the  petty  jury. 

M  Maivellus  Rivers,  late  of  Benstead,  in  the  County  of  South- 
ampt.-n.  lient.    The  grand  jury  did  not  find  a  Bill  against  him. 
"26  prisoners  condemned,  3  acquitted,  1  ignoramus  by  the 
grand  jury,    vi/..   Ilivers." 

In  addition  to  these,  another  batch  was  sent  to  Salisbury, 

tried  ami  executed  there.     Some  of  those  sentenced  to  death 

reprieved  and  transported  as  slaves  to  Barbados,  where 

their  treatment  probably  made  them  wish  that  they  had  not 

been  objects  of  the  Protector's  mercy. 

The  result  of  this  rising  was  to  shew  Cromwell  how  insecure 
his  rule  really  was,  and  he  took  instant  measures  to  increase 
urity.     His  conduct  clearly  proves  that  although  liberty 
and  toleration  are  said  to  have  existed  during  his  rule,  they 
1,  if  at  all,  in  nothing  but  name.  The  country  was  at  once 
divided  into  ten  military  districts,  over  each  of  which  a  Major 
eneral  was  placed,  who  had,  practically,  the  power  of  ruling 
by  martial  la\v;  as  the  Royalists  were  said  to  have  made  this 
measure  necessary,  so  they  had  to  pay  for  it.    Notwithstanding 
they  had  compounded  for  their  estates,  a  charge  of  ten  per  cent, 
on  the  income  that  had  been  left  to  them  was  now  imposed, 
!y  authority  for  such  imposition  being  Cromwell's  order. 
1  or  otherwise,  were  prohibited,  and  a  tyranny 
r  than  has  ever  been  felt  in  this  country  was  set  up.     It 
was  said  that  the  great  rallying  point  of  Royalist  disaffection 
r  the  Book  of  Common  Prayer.     Its   use  was 
therefore  prohibited  and  the  Church  of  England  found  itself 
reduced  to    the   same  position   to  which    it  had  reduced  the 
Catholic  Church. 

Sindercombe's  Case1. 

T<>\v;inls  the  close  of  1656  another  plot  was  formed  against 
from  well's  lite.  The  chief  conspirator  was  Miles  Sindercombe, 
ilias  F;sh,  a  surgeon's  apprentice,  living  near  St  Catharine's 
•\t  the  Tower.  According  to  Col.  Edward  Sexby,  Sindercombe 
was  hired  by  him  to  kill  Cromwell.  Sexby  furnished  Sinder-  j 
'ombe  with  £500  and  arms,  and  bound  him  by  an  engagement 
lot  to  reveal  the  plot.  Sindercombe  persuaded  two  persons, 
•s  and  Cecil,  to  join  him  in  his  plan. 

A  h..iiNe  was  taken  at  Westminster,  guns  and  arms  coll  < 
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and  a  house  also  taken  at  Hammersmith,  from  one  of  which 
it  was  intended  to  shoot  Cromwell  as  he  went  by.  A  man 
named  Toope,  one  of  Cromwell's  guards,  was  also  taken  into 
the  conspirators'  confidence,  he  was  to  give  information 
of  Cromwell's  movements.  They  also  intended  to  set  fire  to 
Whitehall,  to  seize  Portsmouth.  It  was  said  that  there  were 
some  30  or  40  persons  engaged  in  the  plot,  but  they  were  not 
known  to  each  other.  They  first  intended  to  shoot  Oliver  on  the 
day  Parliament  was  opened,  on  his  way  back  from  the  Abbey 
to  the  Painted  Chamber;  Cecil  stood  on  the  wall  with  his 
pistol  loaded,  Sindercombe  walked  in  the  yard,  and  Boyes  went 
in  the  crowd,  but  other  persons  being  with  Cromwell,  the  plan 
was  unable  to  be  carried  out.  Several  times  afterwards  they 
went  out  with  the  express  purpose  of  killing  Cromwell,  but 
something  always  occurred  to  prevent  their  doing  so.  Toope 
and  Cecil  appear  to  have  revealed  the  plot  to  the  Government, 
so  Sindercombe  was  arrested  and  sent  to  the  Tower.  Sinder- 
combe had  been  in  the  army  and  a  quartermaster  under  General 
Monk  ;  part  of  his  design  was  said  to  be  to  kill  Monk  as  well 
as  Cromwell. 

Sindercombe  was  regarded  as  such  a  desperate  character 
that  unusual  precautions  were  taken  by  the  authorities  to 
prevent  his  escape.  The  Lieutenant  of  the  Tower  desired  a 
special  guard  for  his  security.  When  Sindercombe  found 
himself  thus  closely  guarded  so  that  escape  was  impossible,  he 
tried  what  he  could  do  by  means  of  money,  but  this  also 
failing  he  had  to  prepare  for  his  trial.  On  the  6th  February, 
1657,  notice  was  sent  him  that  he  would  be  tried  within  three 
days,  and  leave  was  given  him  in  order  to  prepare  for  it,  to 
send  for  and  converse  with  whom  he  would,  and  to  have  pens, 
ink,  and  paper,  and  to  write  as  he  pleased. 

On  the  9th  February,  1657,  he  was  taken  to  Westminster 
and  placed  on  his  trial  at  the  bar  of  the   Upper  Bench  iiu 
Westminster  Hall,  before  the  Lord  Chief  Justice  Glyn,  and 
Mr  Justice  War  burton. 

The  indictment  charged  that  he,  Sindereombe  alias  Fish. 
with  divers  other  rebels  and  traitors  against  the  Lord  Pro- 
i  tector  and  Government  of  the  Commonwealth,  on  the  17tb 
September,  1656  (1st  day  of  Parliament),  at  Westminster,  in 
the  County  of  Middlesex,  traitorously  conspired  compasseci 
and  imagined  the  death  of  the  said  Lord  Protector,  and  tc 
subvert  and  alter  the  Government  of  the  Commonwealth  anc 
to  raise  war  within  the  same.  To  effect  this  (1)  a  room  wa.' 
taken  at  Westminster  where  they  brought  guns,  arquebusse.' 
and  pistols  with  which  to  shoot  and  murder  him:  (2)  on  the 
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1st  January,  li;">7,  tln-y  provided  horses  and  weapons  of  WIT! 
O)  they  took  a  house  at  Haiiinn-rsiiiitli  from  which  to  shoot  the 
Protector,  and  (  1)  tlit-y  conspired  to  luirn  \Vhitrhall,  and  liron«rht 
a  l»a>ket  full  of  match  brimstone,  gunpowder  and  combustible 
stuM'  and  set  the  same  on  fire  there  in  the  Chapel  to  the  great 

of  his  Highness  and  contempt  of  the  law. 
Sindercombe  being  arraigned,  pleaded  Not  guilty. 

•iry  being  empannelled,  Sindercombe  challenged  several 

of  thrill. 

The  Attorney-General,  Prideaux,  then  stated  the  case  and 
called  his  witnesses. 

Toope,  a  private  in  the  Life  Guards,  proved  that  Sinder- 
combe inveigled  him  into  a  plot  with  money  and  promises 
of  preferment,  to  help  to  kill  Cromwell,  on  the  ground  that 
Spain  would  never  make  peace  till  the  Protector  was  out  of 
tin  way.  Toope  related  the  details  of  the  time,  place,  means 
and  manner  of  the  proposed  murder,  that  he  was  to  give 
notice  when  Cromwell  went  out,  and  in  what  part  of  the 
coach  he  sat.  He  proved  the  purchase  of  horses,  the  intention 
to  fire  Whitehall,  the  firewood  being  placed  in  the  chapel, 
and  the  eonspira  tor's  determination  to  kill  Cromwell  whatever 
cam.-  of  it. 

Cecil  was  called  and  gave  corroborative  evidence.  Sinder- 
combe engaged  him  and  it  was  agreed  when  Cromwell  was 
murdered  they  were  to  go  to  Sexby  and  share  the  honour  and 
profit.  The  first  thing  they  did  was  to  provide  good  horses. 
Sindercombe  determined  to  assassinate  the  Protector.  They 
went  out  five  or  six  times  for  that  purpose  and  stayed  in  Hyde 
Park  with  swords  and  pistols,  Toope  giving  them  notice  when 
to  expect  Cromwell.  The  hinges  on  the  gate  of  Hyde  Park 
were  filed  off*  on  purpose  to  facilitate  their  escape.  They  took 
a  house  at  Hammersmith  from  which  to  shoot  Cromwell  as 
he  passed  to  Hampton  Court,  and  had  guns  made  to  carry  ten 
or  twelve  bullets  at  once;  Toope  was  to  give  them  notice  when 
Cromwell  would  pass,  and  in  what  part  of  the  coach  he  would  sit. 
Cecil  also  gave  details  as  to  burning  Whitehall,  and  added  that 
they  were  assured  as  soon  as  Cromwell  was  killed  forces  would 
be  sent  from  Spain  and  Flanders,  and  a  great  part  of  the  fleet 
would  desert.  He  also  proved  that  Sexby  was  the  great  agent 
at  Brussels,  and  the  plan  for  seizing  Portsmouth,  that  some  30 
or  40  persons  were  engaged  to  kill  Cromwell,  and  that  Boyes 
knew  them  all,  also  the  design  for  killing  Cromwell  at  the 
opening  of  Parliament,  and  the  taking  the  house  at  WM- 
ininsti-r  for  that  purpose. 

Colonel    Midhope     proved    that    Cecil,     Sindereonibe    and 
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Boyes  took  his  house  at  Westminster.  That  Sindercombe 
passed  under  the  name  of  Fish,  a  clerk  to  one  Haren,  a 
pretended  Norfolk  gentleman,  and  Cecil  passed  as  Haren's 
coachman,  that  Sindercombe  and  Cecil  went  to  Midhope's 
house  and  left  a  trunk  of  arms  there  which  they  had 
brought  from  Flanders,  and  while  the  sermon  was  being 
preached  at  Westminster  Abbey,  brought  in  a  viol  case,  to 
Midhope's  house,  an  arquebuss  and  loaded  pistols,  that  Mid- 
hope's  house  was  very  convenient,  because  of  there  being  several 
back  yards  and  doors.  That  when  the  sermon  was  finished, 
Cecil,  Sindercombe  and  Boyes  went  into  the  yard  to  shoot 
Cromwell,  Cecil  stood  on  the  wall,  Sindercombe  walked  in  the 
vard,  and  Boyes  walked  in  the  crowd. 

Cecil  was  recalled  and  proved  that  as  they  failed  they 
resolved^to  murder  Cromwell  when  he  was  out.  The  first  time 
on  his  way  from  Hampton  Court  to  London,  the  second  as  he 
rode  from  Kensington  to  London,  the  third  when  driving  in 
Hyde  Park,  the  fourth  when  he  went  to  Turnham  Green  and 
home  by  Acton,  the  fifth  in  Hyde  Park,  this  last  time  Cromwell 
spoke  to  Cecil,  and  asked  him  whose  horse  he  was  riding,  Cecil 
having  got  up  his  horse  and  himself  to  make  people  think  he 
was  going  to  race,  but  the  horse  had  a  cold  and  Cecil  was 
afraid  of  trying  to  shoot  Cromwell :  that  as  all  these  plans 
failed  they  determined  to  tire  Whitehall. 

Other  witnesses  were  called  who  corroborated  the  evidence 
above  stated. 

Sindercombe  being  called  011  for  his  defence  persisted  in 
denying  all  knowledge  of  the  plot. 

The  Chief  Justice  (jrlyn,  in  charging  the  jury,  told  them 
that  by  common  law  to  compass  or  imagine  the  death  of  the 
Chief  Magistrate  of  the  land,  by  what  name  soever  he  was 
called,  whether  Lord  Protector  or  otherwise,  is  high  treason, 
he  being  the  Chief  Magistrate  and  the  Spring  of  Justice,  in 
whose  name  all  writs  run,  all  commissions  and  grants  are 
made,  and  that  the  Statute  of  treasons  made  in  the  25th  year 
or  Edward  III.  as  to  this  did  only  declare  what  the  common 
law  was  before  the  making  of  that  Statute,  and  was  not  the 
introduction  of  a  new  law. 

The  jury  at  once  convicted  Sindercombe  and  he  was  sen- 
tenced to  death;  on  being  taken  to  the  Tower  he  threatened  to 
destroy  himself,  and  the  Lieutenant  caused  him  to  be  very  closely 
guarded.  He  then  tried  to  bribe  the  keeper  to  let  him  escape. 
He  was  told  on  the  13th  February  he  would  be  executed  on 
the  next  day,  and  on  the  morning  of  the  14th  was  found  dead 
in  his  bed.  The  evidence  all  points  to  the  conclusion  that  he 
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•  ved  himself;  but  at  the  time  there  were  not  wanting  JUT- 
SOUS  who  stated  that  Cromwell  h;id  h;ul  him  murdered,  as  he  was 
afraid  to  lia\e  him  executed,  lest  he  should  escape.  A  cele- 
brated pamphlet,  "Killing  No  Murder,"  \v;is  published  to  prove 
that  this  was  the  case,  and  that  instead  of  this  being  a  plot  by 
Siiideivomhe  to  kill  Oliver,  it  was  a  plot  by  Oliver  to  kill 
Siudercombe.  This  tract  is  usually  ascribed  to  Peters  but  Sexby 
claimed  that  he  had  written  it.  The  Coroner's  jury  found  that 
Bindercombe  committed  suicide,  and  he  was  buried  in  the  way 
the  law  then  directed  for  suicides. 

Siudeicombe's  trial  is  remarkable  for  two  things,  setting 
fire  to  a  royal  palace  is  charged  as  an  overt  act  of  treason,  a 
pn>]  >ositiou  of  law  that  seems  extremely  doubtful,  and  the  ruling 
of  the  Lord  Chief  Justice  that  the  Act  of  Edward  III.  makes 
a  design  against  the  Chief  Magistrate  by  whatever  name  he  is 
called,  treason.  The  position  that  the  Act  of  Edward  III. 
is  only  declaratory  of  the  Common  Law,  seems  to  have  been  in 
those  days  commonly  received.  It  is  laid  down  by  Lord  Coke 
and  it  seems  to  have  been  the  principle  upon  which  most  of 
the  proceedings  for  treason  during  the  Commonwealth  were 
justified  by  the  Judges. 

Sir  Henfi*y  Slingsbifs  Case  *. 

When  Lord  Rochester  came  over  to  England  in  1655,  a 
plan  for  a  general  Royalist  rising  appears  to  have  been  on  foot 
throughout  England.  Sir  Henry  Slingsby,  a  Yorkshire  Baro- 
net, who  seems  to  have  been  a  consistent  Royalist,  persuaded 
some  of  the  Protector's  officers  at  Hull,  to  surrender  up  one  of 
the  forts  there  to  the  Royalists  when  they  should  rise ;  this 
was  discovered,  and  Slingsby  was  arrested  and  kept  in  prison 
at  Hull  for  two  years,  without  being  brought  to  trial.  After 
the  discovery  of  Sindercombe's  plot  it  was  thought  necessary 
to  make  an  example,  so  Slingsby  was  removed  to  London,  and 
tried  before  the  High  Court  of  Justice  on  a  charge  of  treason. 

Mr  Attorney-General  Prideaux  exhibited  the  following 
charge  of  high  treason  against  him  : 

"That  the  town  of  Kingston-upon-Hull,  in  the  County  of 
Kin.u'ston-upon-Hull,  in  England,  on  the  llth  of  October,  1656, 
and  ever  since,  unto  the  Day  of  the  exhibiting  of  this  Charge, 
was  and  hath  been,  and  is  yet,  a  Town  belonging  to  this  Com- 
mon wealth  ;  where  there  is  a  Garrison,  and  a  great  part  of  the 
Army  and  Forces  belonging  to  this  Commonwealth  :  That  Sir 
Henry  Slingsby,  late  of  Redhouse,  in  the  County  of  York, 
Knight,  minding  and  intending  to  embroil  this  Commonwealth 
1  5  State  Trials,  p.  871. 
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in  intestine  Wars,  on  the  30th  of  April  last,  and  divers  Times 
since  the  10th  of  October,  1656,  and  before  the  said  30th 
of  April  last,  as  a  false  Traitor  and  Enemy  then  and  yet  to  his 
Highness  Oliver,  Lord  Protector  of  these  Nations,  together 
with  one  Robert  Gardiner  and  Edward  Chapman,  and  with  one 
William  Smith,  of  the  said  County  of  York,  Gentlemen,  and 
divers  others,  did  traitorously,  advisedly,  and  maliciously  com- 
bine together,  and  plot  and  contrive  to  betray  and  yield  up  the 
said  Garrison  of  Hull  unto  Charles  Stuart,  eldest  Son  of  the 
late  King  Charles,  now  an  Enemy  to  this  Commonwealth. 

"  That  the  said  Sir  Henry  Slingsby,  by  like  traitorous 
Combination,  the  said  30th  of  April  last,  and  divers  Times 
after  the  said  10th  of  October,  1656,  did  traitorously  and  mali- 
ciously plot,  and  contrive,  and  endeavour  to  stir  up  Mutinies 
within  the  said  Garrison,  to  withdraw  Ralph  Waterhouse, 
John  Overton,  George  Thompson,  Officers  of  the  same,  from 
their  Obedience  to  his  Highness  Oliver  Lord  Protector. 

"  That  then  and  there,  and  at  divers  other  Times,  as  well 
before  as  after  the  said  30th  of  April  last,  and  after  the  said 
10th  of  October,  1656,  he  the  said  Sir  Henry  Slingsby  did 
traitorously,  advisedly,  and  maliciously  plot,  contrive,  and  en- 
deavour to  stir  and  raise  up  Forces  against  Oliver  Lord  Pro- 
tector, and  against  the  Government  of  this  Commonwealth, 
as  the  same  is  established,  and  to  alter  the  same. 

"That  the  said  Sir  Henry  Slingsby  did  traitorously,  &c. 
then  and  there  declare,  publish,  and  promote  the  said  Charles 
Stuart  to  be  King  of  England,  Scotland,  and  Ireland,  and  the 
Dominions  thereto  belonging,  and  held  Correspondence  with 
him.  All  these  things  the  said  Sir  Henry  Slingsby,  at  Kingston 
upon  Hull  aforesaid,  did  maliciously  carry  on  by  conferring 
with  the  said  Officers  how  to  effect  the  aforesaid  Treason,  and 
encouraging  the  said  Officers  thereto,  by  promising  to  them, 
and  every  of  them,  Rewards  and  Sums  of  Money  to  join  with 
him  in  the  Treason  aforesaid,  and  by  delivering  to  the  said 
Ralph  Waterhouse,  one  of  the  Officers  of  the  Garrison,  a  cer- 
tain Instrument  under  Seal,  which  the  said  Sir  Henry  Slingsby 
said  was  from  Charles  Stuart,  and  did  purport  to  be  a  Com- 
mission from  the  said  Charles  Stuart,  to  him  the  said  Ralph 
Waterhouse,  to  be  Governor  of  the  Castle.  All  which  said 
Treasons  are  contrary  to  the  Statute  in  that  Case  made  and 
provided1.  With  which  Treasons  the  said  Attorney-General, 
on  behalf  of  the  Lord  Protector,  doth  charge  the  said  Sir 
Henry  Slingsby,  and  prays  that  the  said  Sir  Henry  Slingsby 
may  be  put  to  answer  thereto ;  averring  that  the  said  Sir  Henry 
1  Act  of  1656,  c.  3.  See  ante,  p.  655. 
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is  tll(1  Person  by  Name  appointed  by  his  Highness 
tin  Ix>rd  Protector  to  be  tried  and  proceeded  against." 

The  Lord  President  Lisle  addressing  the  prisoner  said,  Thou 
here  standest  charged  for  High  Treason:  This  Court  requires 
th.it  tin -a  irive  a  positive  Answer,  whether  Guilty,  or  Not 
guilty. 

Slingsby  desired  to  have  Counsel  assigned  him. 

Lord  President.  There  is  Matter  of  Fact  laid  to  your 
Charge,  whii-h  amounts  to  Treason;  and  there  is  no  Counsel 
allowed  in  Matters  of  Fact. 

Slingsby  urged  there  are  also  Matters  of  Law:  and  he 
•d  to  be  tried  by  a  Jury,  which  is  according  to  the  Law 
of  the  Land. 

Lisle  replied  :  We  are  all  here  your  Jury,  as  well  as 
y.'iir  .1  uui;-- •> :  We  are  the  number  of  two  or  three  Juries.  And 
your  Jury  is  well  known;  for  they  are  chosen  by  the  Parlia- 
ment. You  are  to  plead  to  your  Indictment. 

Slin^sby  desired  to  know  whether  there  can  be  any  Con- 
viction, unless  it  be  by  Confession. 

Lisle  told  him,  If  you  had  looked  upon  the  Act  of  Par- 
liament, that  would  have  told  you :  it  speaks  of  Examination  of 
Witnesses;  it  speaks  of  your  Confession  and  Answer,  and  of 
your  Default;  and  if  you  do  not  plead  to  it,  it  will  be  very 
penal  to  you. 

Sir  H.  Slingsby.  If  it  be  by  the  Laws  of  the  Land,  that 
the  Trial  should  be  by  a  Jury,  1  desire  I  may  have  that  Privi- 
lege. 

Lord  President.  Acts  of  Parliament  make  Justice  and 
Law :  they  are  both.  They  think  fit  to  change  the  Custom  of 
Trials  that  have  been  in  former  times,  and  all  Persons  must 
submit  to  it.  And  the  Parliament  hath  thought  fit  to  make 
this  Court  both  Jury  and  Judges.  And  therefore  I  require 
that  you  answer,  whether  guilty  or  not  guilty. 

Sir  H.  Slingsby.  I  desire  that  the  Act  of  Parliament  may 
be  read. 

Lord  President.  You  are  before  your  Jury  and  Judges. 
Parliaments  have  great  care  of  the  rights  of  the  people,  and 
have  appointed1  this  Court;  and  his  Highness  hath  appointed 
you  to  be  tried  by  us ;  you  ought  therefore  to  plead  to  your 
Indictment. 

Sir  H.  Slingsby.  The  Law  gives  Liberty  in  case  of  Juries 
to  the  Party  accused,  to  make  his  exceptions  against  the  Jury; 
\\hich  he  cannot  do  here,  where  you  are  both  Judge  and 
Jury. 

Lord  President.     If  you  have  any  particular  Exception  to 
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any  Man,  you  may  make  it:  you  were,  Sir,  of  the  Parliament 
when  this  Act  was  made. 

Sir  H.  Slingsby.     I  was  a  prisoner  at  the  same  time. 

Lord  President.  Although  a  Prisoner,  yet  you  are  bound 
by  Act  of  Parliament. 

The  Clerk  of  the  Court  said  to  Slingsby,  You  have  heard 
your  charge  read,  and  Plea  demanded:  the  Court  again  requires 
of  you  that  you  give  a  positive  answer,  whether  guilty  or  not. 

Sir  H.  Slingsby.  I  am,  my  Lord,  of  an  opinion  (though 
you  account  it  a  Paradox)  that  I  cannot  trespass  against  your 
Laws,  because  I  did  not  submit  to  them. 

Lord  President.  All  the  People  of  England  must  submit 
to  the  Laws  of  England,  to  the  Authorities  of  England;  all 
must  submit  to  rny  Lord  Protector  and  Acts  of  Parliament. 
We  sit  here  by  Authority  of  his  Highness,  by  a  Commission 
under  the  Great  Seal  of  England,  and  by  Authority  of  Parlia- 
ment; and  you  must  submit  to  our  Authority. 

Sir  H.  Slingsby.  The  Laws  have  been  so  uncertain  with 
me,  that  I  could  not  well  know  them ;  and  when  I  was  a 
Prisoner,  I  could  not  take  notice  of  them:  I  could  have  no 
Benefit  by  your  Laws,  because  that  is  no  Law  to  me  which 
doth  not  give  me  Interest  and  Property  to  what  I  have.  It  is 
the  Benefit  of  Laws,  that  they  do  distinguish  between  meum  and 
tuum:  but  when  you  take  all  from  me,  in  my  case  it  is  not  so. 

Mr  Attorney-General  Prideaux.  He  may  enjoy  as  much 
Benefit  by  the  Laws  as  any,  if  he  have  not  forfeited  it;  and  I 
desire  he  may  be  put  to  answer. 

Lord  President.  The  Court  again  require  you  to  plead  to 
your  Indictment. 

Sir  H.  Slingsby.     Not  guilty. 

The  Clerk.  Your  Plea  then  is,  that  you  are  not  guilty. 
To  which  Sir  Henry  Slingsby  answered,  Yes. 

Mr  Lechmere  Counsel  for  the  prosecution  then  opened  the 
pleadings  and  stated  the  substance  of  the  charge  as  in  the  In- 
dictment. 

Mr  Attorney-General.  You  have  heard  the  charge,  and 
Plea  Not  guilty;  it  rests  upon  us  to  prove  it  to  you.  This 
Gentleman  himself,  I  believe,  when  he  hath  heard  them  par- 
ticularly opened,  will  be  convinced  that  of  these  Acts  he  hath 
been  guilty.  It  would  not  have  been  expected  from  him  to 
have  tasted  of  the  Mercy  of  this  Court :  for  had  he  had  Justice 
done  formerly,  he  had  not  been  to  have  answered  this  here.  I 
do  believe  it  was  expected  from  those  that  did  govern,  to  have 
got  him  off  by  Mercy,  not  to  take  him  off  by  Justice.  But  he 
ceased  not  to  interpose  on  the  behalf  of  Charles  Stuart,  and 
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drawn tin-  faithful  Ollierrs  i.t'  tin-  Garrison  to  betray  their 
tnM  :  it  money  w«.uhl  have  done  it,  that  was  not  wanting  to 
be  oftered  ;  it'  Preferment  would  have  wmu^ht,  upon  them,  that 
was  protl'rred;  it'  hojii-s  of  higher  Preferment  under  Charles 
Stuart  would  have  wrought  upon  them,  it  would  have  been 
don.-.  I'm  to  our  \Vitn. 

Major  Ralph  Waterhouse  was  called  and  asked  by  the 
Attorney-General  "What  Discourse  liad  you  with  Sir  Henry 
Slin-sl.y,  touching  the  delivering  up  of  Hull?" 

He  replied:  I  had  several  Discourses  with  him;  particu- 
larly about  the  latter  end  of  December  last,  being  a  hunting, 
Sir  ll.-nry  Slingsby's  Son  came  to  me  in  the  Field,  and  told  me 
his  Father  presented  his  Service  to  me,  and  gave  me  a  Book; 
wli ioh  I  looked  on  about  an  hour  after,  and  found  it  was  a 
printed  Book.  At  the  beginning  was  a  paper  thus  written, 
"  Put  this  out  with  your  Finger,  and  then  tell  me  whether  Robert 
Gardiner  had  not  spoke  to  me  to  serve  the  King."  Presently 
after  I  acquainted  Colonel  Smith,  who  advised  me  to  discover, 
if  I  could,  whether  Sir  Henry  Slingsby  was  carrying  on  any  Plot. 
I  went  to  Sir  Henry  Slingsby,  and  took  him  to  the  window- 
side,  and  he  hugged  and  embraced  me;  and  asked  me  if  Robert 
Gardiner  had  not  spoke  to  me  to  serve  the  King:  and  then 
began  with  a  great  many  good  words,  and  said  that  one  (mean- 
ing his  Highness)  had  put  a  disrespect  upon  me,  and  if  I 
would  I  might  right  myself;  and  promised  rne  a  sum 
of  Money  if  I  could  secure  the  South-house  for  the  Service 
of  the  King.  About  a  Week  after,  he  sent  the  Book  again,  and 
in  the  same  Leaf  wrote  a  few  lines  more,  which  I  also  shewed 
to  Colonel  Smith;  the  prisoner  promised  me  5000/.  in  Land  or 
Money  here  or  elsewhere.  I  made  many  Queries,  and  told  him  I 
thought  it  was  to  no  purpose:  he  told  me,  that  if  that  House 
were  secured,  in  a  little  time  he  would  bring  an  Army  to 
_:«  Hull,  and  then  half  our  Work  would  be  done.  He 
after  sent  me  another  Paper,  which  was  to  this  purpose,  that 
if  the  Governor  sought  for  him,  he  would  give  security  for 
his  peaceable  living;  and  said,  if  I  would  give  him  a  Piece,  he 
would  make  it  twenty  if  he  did  not  procure  me  a  Commission 
from  Charles  Stuart  within  fourteen  days.  He  said  further,  that 
a  irivat  Party  were  engaged  in  Scotland.  Upon  the  second  of 
April  he  delivered  to  me  a  Commission,  which  he  said  was 
from  the  Kinij. 

The  Commission  was  read  in  Court,  and  Waterhouse 
averred  it  to  be  the'  same  he  received  of  Sir  Henry 
Slingsby;  it  ran  thus: 
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"  Charles  by  the  Grace  of  God  (with  the  old  usual  Title,  &c.) 
To  our  Right  Trusty  and  Well-beloved  Major  Ralph  Water- 
house  :  we  do  by  these  Presents  constitute  and  appoint  you  to 
be  Governor  of  the  Castle  and  two  Block-Houses  near  Hull, 
and  to  put  such  a  Garrison  of  Horse  and  Foot  therein,  as  you 
shall  judge  necessary  for  the  Defence  of  the  same;  and  to  com- 
mand the  Garrison  as  Governor  thereof,  and  to  do  all  things 
necessary  for  the  Preservation  of  the  same  Place.  Given  at 
Bruges,  March  12,  1657." 

The  prisoner  also  said  to  me,  That  he  had  spoken  with 
Captain  Overton,  and  promised  to  furnish  him  with  Money  to 
lay  in  Provisions,  and  engaged  by  a  Bond  to  repay  me  such 
Money  as  I  should  lay  out  for  victualling  the  South-House :  and 
also  read  a  letter  from  Charles  Stuart  running  thus,  "I  can 
never  be  enough  sensible  of  your  Favours,  &c."  I  demanded 
how  the  Army  should  come;  he  answered,  that  the  Duke  of 
York  had  7  or  8000  Men,  that  the  King  of  Spain  would 
furnish  them,  if  there  was  a  place  of  security.  And  asking 
what  way  of  correspondence  he  had  with  Charles  Stuart,  he 
said  he  had  a  way  of  having  Commissions  from  Charles  Stuart, 
which  he  would  not  discover. 

Slingsby  here  stood  up,  and  disowned  using  any  such 
expression. 

Mr  Attorney  General  What  Officer  were  you,  Mr  Water- 
house] 

Mr  Waterhouse.  I  have  the  Command  of  a  Company,  and 
of  the  South  Block-House. 

Mr  Attorney-General.  Mr  Waterhouse,  what  Letter  was 
that  Sir  H.  Slingsby  sent  to  his  Son? 

Mr  Waterhouse.  The  contents  were  thus ;  that  Harry  would 
speak  to  the  two  Men  to  be  very  importunate  with  the  twelve. 
Sir  H.  Slingsby  promised  so  many  Men  that  he  offered  Captain 
Overton  £20  to  raise  forty  Men. 

Mr  Attorney-General.  How  many  Men  did  he  tell  you 
should  be  at  Paul  near  Hull? 

Mr  Waterhouse.     600  to  march  into  Hull. 

Mr  Attorney-General.  What  Men  did  he  tell  you  Andrew 
would  raise? 

Mr  Waterhouse.  He  said  Andrew  could  raise  fifty  or  sixty 
Men  when  he  pleased,  and  that  Captain  Overton  should  have 
a  Deputation  to  command  the  Castle  under  me :  he  said  he  had 
good  hopes  of  Colonel  Smith,  and  that  he  had  a  Commission 
for  him,  if  he  would  accept  of  it. 

Sir  Henry  Slingsby.     This  which  is  here  spoken  in  serious- 
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\\as  tin  n  spoke  in  Mirth,  a  mere  Discourse,  as  those  that 
sin-  in  good  Fellowship  may  have,  and  what  I  said  or  did  was 
but  in  jest. 

Lord  President.     There  ought  to  be  no  good  Fellowship  in 
"ii. 

Mr  Waterhouse.       I   never  visited    him  but  by  Colonel 
Smith's  Commission.     Sir  Henry  Slingsby  according  to  his  en- 
gagement, upon  receipt  of  a  Piece,  gave  me  another  Commission 
running  thus;  "Oliver,  Lord  Protector,  «fec.,"  but  took  it  again,  I 
and  burned  it. 

Mi-  Attorney-General.  Sir  Henry,  was  it  you  that  filled 
up  that  blank  Commission? 

Sir  H.  Slingsby.     It  is  more  than  any  Man  knows :  but  it 
is  not  the  Commission  I  gave  Waterhouse,  which  is  dated  12  ! 
March,  1657. 

Captain  John  Overton  was  then  called. 

The  Clerk  of  the  Court  shewed  him  the  Commission  dated  ! 
12  March,  1G57. 

Mr  Attorney-General.  Did  you  see  that  Commission  de- 
livered to  Waterhouse  by  Sir  Henry  Slingsby? 

Captain  Overton.  Yes,  I  did;  he  delivered  it  to  him  in 
the  Castle,  about  the  second  of  April  last. 

Sir  Henry  Slingsby.  Mr  Overton,  what  Date  did  that 
Commission  which  I  then  delivered,  bear? 

Captain  Overton.  This  is  the  same  Commission,  and  (having 
it  in  his  hand)  I  here  see  it  is  dated  12  March,  1657. 

Sir  Henry  Slingsby.  I  deny  that  the  Commission  I  then 
delivered  did  bear  that  Date. 

Waterhouse  and  Overton  both  said,  My  Lord,  we  are  upon 
our  Oaths. 

Captain  Overton.  I  saw  the  prisoner  give  it  to  Major 
Waterhouse  in  his  own  Chamber  in  the  Castle  of  Hull,  and 
the  Major  bid  me  read  it,  which  I  did. 

Sir  Henry  Slingsby.  Was  that  Commission,  which  you 
read,  dated  12  March? 

Captain  Overton  read  the  Copy  of  it,  which  he  then  wrote 
from  the  Original,  which  agreed  with  this. 

Sir  Henry  Slingsby.  I  deny  that  the  Commission  then  de- 
li vered  was  of  that  date. 

Waterhouse  and  Overton  both  again  denied  altering  the 
Date. 

Sir  Henry  Slingsby.  Major  Waterhouse  desired  me  to  alter 
the  Date  of  the  Commission,  and  I  scraped  out  April  and  the 
Day,  and  put  in  March. 

Captain  Overtoil's  examination  was  proceeded  with. 
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Mr  Attorney-General.  What  Treaty  was  between  Sir 
Henry  and  you  at  Hull!  Are  you  an  Officer  there? 

Captain  Overton.     Yes. 

Mr  Attorney-General.  How  long  have  you  been  an  Officer 
there? 

Captain  Overton.     About  ten  Years. 

Mr  Attorney-General.  What  proceedings  were  there  between 
Sir  Henry  and  you?  What  Meetings  had  you  ?  Was  he  your 
Prisoner? 

Captain  Overton.  He  was  ray  Prisoner.  The  first  time  he 
spake  anything  to  me,  was  on  February  18th  last,  when  he  told 
me,  he  had  thought  me  the  strictest  Man  alive  with  Prisoners,  but 
now  would  believe  the  contrary:  he  said,  that  I  searched  a  Man 
of  his  for  a  Letter;  but  afterwards,  to  prevent  me,  he  gave  me 
a  Letter  in  a  Purse  with  some  Money  to  his  Laundress,  who 
carried  it  into  the  Town,  and  sent  it  away;  and  after  that  (lie 
told  me)  I  never  found  any  Letter.  I  told  him,  if  he  wanted 
anything  necessary,  I  would  go  to  the  Governor  about  it :  he 
told  me,  it  was  not  much  for  that,  but  that  I  might  very  much 
befriend  him.  He  wrote  to  me,  that  a  Colonel  (naming  him) 
was  engaged  to  bring  six  Regiments  from  the  King;  asking 
whether  I  knew  if  my  Men  were  right  for  me,  and  particular- 
ized one  Clark:  I  told  him  he  was  right.  He  asked  me  what  I 
thought  of  £100  to  give  them :  I  told  him  they  did  not  use  to 
have  such  great  Gratuities.  This  was  on  the  18th  February,  1 657. 
On  the  28th  he  asked  me  where  the  Sally-port  was:  I  told  him  it 
was  twenty  yards  from  the  Castle.  He  told  me,  some  Prisoners 
not  long  ago  intended  to  make  an  Escape  that  way,  but  were 
prevented,  and  asked  me  which  way  it  enter'd  into  the  Castle, 
which  way  I  could  let  in  any  Men  into  the  Castle,  that  I  should 
not  want  Money ;  he  also  asked  whether  I  could  tell  how  to 
victual  the  Castle,  and  that  he  would  be  glad  if  I  could  do  it.  He 
told  me  that  the  King  kept  his  Designs  so  close,  that  none  knew 
of  them,  and  that  it  was  not  known  whether  he  would  land  at 
Hull  or  Scarborough.  On  the  3rd  March,  he  asked  me  whether 
I  continued  my  Command:  I  told  him  I  knew  nothing  to  the 
contrary ;  to  which  he  shewed  much  gladness.  He  told  me,  Duke 
Dassy  was  to  bring  a  considerable  Party,  but  staid  so  long  that 
the  rest  were  gone.  On  the  6th  March,  he  asked  me  what  ]STews, 
and  said  that  Chapman  had  assured  his  Son  the  Town  was  too 
strong  for  the  Garrison ;  and  asked  me  who  I  knew  in  the  Town  to 
be  right :  I  told  him,  Edward  Chapman  was  not  for  the  Soldiery. 
On  the  14th  March,  I  told  him,  that  his  old  Master  Charles 
Stuart  was  about  to  set  sail  with  7  or  8000  Men.  He  said  that  the 
King  was  more  private  than  to  let  any  Man  know  his  Design; 
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!v« M!  in,  whether  I  was  ready  to  receive  him.  On  the  23rJ 
March,  Sir  Henry  Slin->l»y  l>ein^  below  in  mir  Chamber,  told 
me  tliat  I  hud  a  tit  opportunity  to  receive  MI<-!I  .Men  as  mi^lit 
be  riu'ht  tor  me.  I  told  him,  1  thought  1  had  not  now  half 
my  number.  Mr  told  MM-,  In-  was  -Jail  1  would  serve  the  King; 
and  said,  that  if  he  had  any  Favour  from  tin-  Kin;;,  I  should 
not  want  any  tiling,  lie  told  me  In-  had  assurance,  that  any 
that  as>isted  the  King  when  he  first  came  to  kiss  his  Mother 
Earth,  he  would  give  them  4  or  £5000.  That  he  would  furnish 
nit-  with  Money;  and  desired  that  I  would  not  shoot  any  great 
Bullets  at  King  Charles's  Men  when  they  were  landing.  And 
further  told  me,  That  if  I  would  take  a  Commission  to  command 
under  Major  Waterhouse,  he  would  procure  it.  On  April  2nd 
he  told  Major  Waterhouse,  That  he  hud  a  Commission  for  him 
to  be  Governor  of  Hull,  and  I  saw  -him  deliver  a  Parchment 
Commission  to  Major  Waterhouse. 

M  r  Attorney-General.  If  Sir  Henry  hath  anything  to  object 
to  in  them,  he  may. 

Slingsby  replied:  I  see  that  I  am  trepan'd  by  these  two 
Fellows:  they  have  said  that  seriously  against  me,  which  was 
spoken  in  mirth  between  us:  I  never  sought  them,  but  they 
me:  the  Commission  was  procured  by  no  Intercourse  with 
any  Persons  beyond  the  seas,  but  a  blank  which  I  had  for 
four  years  together.  Nor  had  I  any  correspondence  beyond 
sea,  to  carry  on  any  Design  here. 

Lieutenant  George  Thompson  was  called. 

Being  asked  what  Officer  he  was,  he  answered,  I  am  a 
Lieutenant  to  Major  Waterhouse,  I  was  desired  to  go  and  see 
Sir  Henry  Slingsby,  on  April  IGth,  he  told  me,  that  he  had 
great  confidence  in  me.  I  said  to  him,  Why?  He  told  me,  he 
thought  I  had  good  thoughts  of  the  King.  Slingsby's  son  told 
me,  he  heard  the  King  was  to  come  in,  and  to  bring  in  a  con- 
siderable Army,  but  knew  not  when.  Next  day  I  went  again 
to  Sir  Henry  and  asked  him  if  he  would  walk  on  the  Leads, 
which  he  did;  and  there  I  told  him,  I  had  been  pondering  on 
the  words  he  last  spoke  to  me :  he  then  hugged  me,  said,  I  have 
a  great  deal  of  Confidence  in  you,  there  is  a  Design  in  agitation 
to  bring  in  the  King  with  a  considerable  Army,  he  said  he  did 
not  know  how  soon  it  would  be,  but  said  I  should  have  notice 
of  it:  and  said  that  the  King  had  promised  Pardon  to  all 
Oll'u  •  rs  but  the  Lord  Protector  and  Lord  Bradshaw. 

Sir  Henry  Slingsby.  I  confess  such  like  discourses ;  but 
Waterhouse  asked  me  to  speak  to  Thompson  and  try  whether 
lie  would  assist;  but  I  told  him  I  would  not,  lest  he  should  not 
accept  it,  and  thus  turn  him  out  of  his  Place.  Waterhouse 
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pressed  me  to  go  to  Thompson,  invited  us  to  Iris  house  to 
Dinner:  after  dinner  he  told  Thompson  to  go  with  me  on  the 
Leads,  to  shew  me  the  Guns;  we  walked  about,  and  came  down 
again.  Then  Waterhouse  asked  me,  "Did  you  not  speak  to 
Thompson?"  I  said  "No."  "You  had  a  good  opportunity,"  said 
he.  At  last  Thompson  came  to  me,  and  I  had  some  Discourse 
with  him  about  it. 

Lord  President.  Sir  Henry  Slingsby  have  you  anything 
else  to  say? 

Sir  Henry  Slingsby.     No,  my  Lord. 

Serjeant  Maynard  summed  up  the  Charge,  Plea,  and  Evi- 
dence, and  "  eloquently  set  forth  the  Fulness  and  Clearness  of 
the  Evidence,  with  the  Heinousness  of  the  Offence,  and  de- 
manded the  Judgment  of  the  Court." 

The  Attorney-General  said,  I  shall  not  trouble  you  with 
Repetition,  the  matter  being  clearly  laid  open.  The  Place  where 
this  Acting  was,  and  where  the  Design  was  laid,  was,  I  may 
safely  say,  the  most  considerable  Place  in  England  for  Charles 
Stuart's  Design ;  a  Place  strongly  seated  and  situated,  and 
remote  from  this  City :  and  had  he  prevailed  there,  as  he  en- 
deavoured, it  had  not  been  Peace  with  us  that  now  are  here. 
And  truly,  my  Lord,  I  cannot  but  pity  those  Gentlemen  that 
are  thus  drawn  into  Designs  which  I  am  confident  will  never 
take;  and  I  am  sorry  that  People  should  be  so  seduced  as  they 
are,  for  their  seducers  bring  them  to  the  Gallows,  and  then 
laugh  at  them.  And  my  Lord,  I  pity  this  Gentleman  that 
those  grey  hairs  should  thus  go  to  the  grave.  I  have  no  more 
to  say  but  crave  the  Justice  of  the  Court. 

The  Serjeant  at  arms  was  then  ordered  to  remove  the 
prisoner. 

On  the  2nd  June,  when  about  4  P.M.  the  Court  sat  at  West- 
minster Hall  Slingsby  was  brought  to  the  Bar. 

The  Attorney- General  asked  for  judgment  against  the 
prisoner. 

The  Lord  President  Lisle  asked  Slingsby  if  he  had  anything 
to  say  why  the  Court  should  not  proceed  to  judgment. 

Slingsby  urged  that  he  was  a  commoner  and  should  be  tried 
by  a  Jury,  that  his  Judges  were  his  enemies,  that  some  of  them 
had  been  interested  in  selling  his  estates. 

The  Lord  President  interrupted  Slingsby,  making  a  long 
speech  upbraiding  him  for  his  conduct.  He  said,  "You  con- 
fessed upon  the  trial  all,  in  effect  all;  but  only  some  things 
you  said  by  way  of  excuse,  and  I  shall  truly  relate  them  all. 
All  you  did,  you  told  us  was  but  in  jest.  What,  Sir,  if 
those  discontented  English  that  complied  with  Spain  in  Queen 
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Kli/uheth's  Days  in  88,  had  s;ii«l  tlu-y  had  hrm  in 
what  would  you  have  thought  of  that,  Sir?  What  if  those 
.)  rsuited  Papists  that  would  have  blown  up  the  Parliament- 
HIMISI'  upnn  tlie  5th  of  November,  with  Ham-Is  of  Gunpowder, 
had  said  that  they  had  brought  in  those  Ham-Is  in  jest;  what 
would  you  have  thought  of  it?  Sir,  be  not  deceived:  as  a  Man 
M  shall  he  reap;  you  have  sowed  Tiva>«m  and  Rebellion, 
and  you  are  now  come  to  reap  the  Fruit  of  it. 

"  And,  Sir,  you  told  me  you  did  not  own  the  Government, 
you  were  a  Prisoner,  and  therefore  could  not  be  bound  by  the 
of  that  Government.  Sir,  doth  not  every  Englishman 
owe  a  natural  Allegiance  to  the  Supreme  Magistrate  of 
England?  Is  not  every  Englishman,  whether  in  Prison, 
or  out  of  Prison,  bound  by  the  Laws  of  England?  Sir,  if  you 
own  not  the  Government  of  England,  that  is  an  Offence 
in  itself,  a  great  Offence;  and  would  you  make  an  Offence 
against  the  Government  to  be  an  Excuse  or  Justification  for 
Treason? 

"  The  last  thing  you  said  was  this,  You  told  us  you  were 
trepanned  into  it.  Sir,  did  not  you  yourself  of  yourself  promise 
a  Commission  to  Major  Waterhouse?  Did  you  not  of  yourself 
offer  Five  Thousand  Pound  to  be  paid  as  soon  as  Charles  Stuart 
landed  upon  English  Ground1?  I  shall  name  those  worthy 
Gentlemen,  for  Honour's  sake  to  them,  that  had  a  Hand  in  this 
Discovery.  It  was  that  prudent  and  faithful  Governor  of 
Hull,  Colonel  Smith,  that  had  a  Hand  in  it.  There  were  those 
worthy  and  faithful  Commanders,  who  were  here  in  Court, 
Major  Waterhouse,  Captain  Over  ton,  and  Lieutenant  Thomp- 
son: Sir,  these  faithful  and  worthy  Gentlemen  have  carried 
themselves  in  this  Business,  like  the  Man  of  Understanding, 
that  Solomon  speaks  of. 

"I  have  done,  only  I  would  say  one  word  to  you,  because 
I  hear  you  are  a  Protestant :  I  would  only  ask  you  this  Ques- 
tion, What  think  you  would  have  become  of  the  Protestant 
Interest  of  the  Protestants  of  England,  Scotland,  and  Ireland; 
if  you  had  had  your  will,  if  Charles  Stuart  had  come  in?  If  you 
had  but  time  (but  the  Lord  knows  you  will  have  not  time)  to 
look  over  Records  of  England,  to  look  over  the  Declarations  of 
Parliament  since  1640;  if  you  could  remember  it,  Sir,  it  would 
toll  you  what  Family  it  was  that  betrayed  the  Protestants  of 
Framv,  when  Rochelle  was  taken;  what  Family  it  was  that 
botrayrd  the  Protestants  in  Germany,  and  in  the  Palatinate, 
when  a  IN iace  was  made  with  Spain  without  Consent  of  Parlia- 
ment. What  could  you  think  of  that  Family  that  did  tolerate 
Popery  for  a  Match  with  Spain!  What  then  would  that 


1668. 

Sir  Hfnry 

Slingiby'i 
case. 
Lhle' t 
speech  pro- 
noimcing 
MMtMM 


704 


State   Trials. 


1658. 

Sir  Henry 
Slingttby's 
case. 


Hetoefs  ease. 


Charge 
against  the 
prisoner. 


Family  have  done,  if  it  could  have  gained  them  England,  Scot- 
land, and  Ireland1? 

»  "  And  now,  Sir,  but  one  word  more  to  you  as  you  are  an 
Englishman:  I  beseech  you  consider  what  would  have  become 
of  this  Nation,  if  you  had  had  your  Will ;  you  had  brought  a 
new  Civil  War  upon  England  at  the  least.  I  cannot  think  of 
a  new  Civil  War  upon  England,  but  I  think  of  Desolation 
upon  Desolation  to  this  poor  Nation." 

The  Clerk  then  read  the  Judgment  and  Sentence  of  the 
Court  against  Sir  Henry  Slingsby  Kt.  which  was  the  usual  one 
in  case  of  treason. 

Proclamation  being  made,  the  Court  adjourned  back  to  the 
Painted  Chamber,  where  they  ordered  the  Execution  of  the 
Sentence  upon  Sir  Henry  Slingsby  to  be  on  the  next  Saturday. 
Warrants  were  issued  out  to  the  Sheriffs  of  London  to  see 
Execution  done  accordingly. 

The  Protector  however  reprieved  him  until  the  8th  June, 
when  he  was  executed  on  Tower-Hill. 

Hewet' s  Case1. 

Dr  Hewet  is  described  by  Clarendon  as  "  a  gentleman,  a 
scholar,  and  a  divine."  Before  the  beginning  of  the  troubles 
and  until  the  end  of  the  war,  he  lived  in  Oxford  :  he  afterwards 
continued  to  preach  with  great  applause  in  a  little  church  in 
London,  where  by  the  affection  of  the  parish  he  was  admitted 
since  he  was  well  enough  known  to  lie  notoriously  under  the 
brand  of  malignity.  Lord  Fauconbridge,  who  married  Crom- 
well's daughter  used  to  attend  Hewet's  church,  and  he  officiated 
at  their  wedding.  Hewet  seems  to  have  been  a  stout  Hoyalist, 
although  a  friend  of  the  Protector's  family.  He  was  charged 
with  plotting  to  levy  war  against  the  Protector,  correspond- 
ing with  Charles  Stuart  and  delivering  commissions  signed  by 
Charles,  to  certain  persons  in  the  country.  On  the  1st  June, 
1658,  he  was  brought  to  trial  before  the  High  Court  of  Justice. 
John  Lisle  sitting  as  Lord  President,  on  Hewet  being  placed  at 
the  Bar  the  Lord  President  asked  the  Attorney-General  what 
charge  he  made  against  the  prisoner,  the  Attorney- General, 
Prideaux,  thereupon  handed  in  an  impeachment  of  treason 
which  he  asked  might  be  read  and  the  prisoner  ordered  to  answer 
it.  The  Clerk  of  the  Court  then  read  the  following  charge  : 

"That  John  Hewet,  late  of  the  parish  of  Gregory's  in  the 

City  of  London,  Doctor  of  Divinity,  minding  and  intending  to 

embroil  this  Commonwealth  in  new  and  intestine  Wars,  the 

30th  of  April  now  last  past,  and  at  divers  times  since  the  10th 
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of  octnl.er,  which  was  in  the  Year  of  our  Lord  1656,  and 
hefori-  the  said  30th  of  April  last  past,  as  a  false  Traitor  and 
Enemy  to  Oliver  then  :md  yet  Lord  Protector  of  tin-  ( 'ommon- 
wrjilth  of  Kn.u'Iand,  Scotland,  and  Ireland,  and  the  Dominions 
and  Territories  thereunto  belon^in^,  :ind  to  the  said  Common- 
wealth; together  with  one  Trelawney  late  of  London  (lent. 
.Henry  llishop  of  Lewes  in  Sussex  Gent,  and  other  their  Com- 
plin s,  at  the  Parish  of  Gregory's  aforesaid,  and  at  Lewes  in 
Sussex,  did  traitorously,  advisedly,  and  maliciously  plot,  con- 
trive, and  endeavour  to  stir  up  Force,  and  levy  War  against 
the  said  Oliver  Lord  Protector,  and  against  the  Government 
of  this  Commonwealth,  as  the  same  is  now  established,  and  to 
subvert  and  alter  the  same.  And  did  also  then  and  there,  and 
at  divers  other  times  and  places,  as  well  before  as  after  the 
said  30th  day  of  April  now  last  past,  and  after  the  said  10th  of 
October  1656,  traitorously,  advisedly,  and  maliciously  declare, 
publish,  and  promote  Charles  Stuart,  eldest  son  to  the  late 
King  Charles,  to  be  King  of  England,  Scotland,  and  Ireland, 
and  the  Dominions  thereunto  belonging:  And  did  then  and 
there  traitorously,  advisedly,  and  maliciously  hold  Intelligence 
and  Correspondence  with  the  said  Charles  Stuart.  All  which 
said  Treasons  he  the  said  John  Hewet,  at  the  Parish  of 
Gregory's  in  the  said  City  of  London,  and  also  at  Lewes  and 
elsewhere,  did  traitorously,  advisedly,  and  maliciously  declare, 
at  the  times  and  places  aforesaid,  by  conferring  with  John 
Stapely  and  Henry  Mallory  how  to  effect  the  same;  and  by 
encouraging  the  said  John  Stapely  and  Henry  Mallory  there- 
unto, and  by  delivering  Commissions  to  them  from  the  said 
Charles  Stuart,  concerning  the  levying  War  against  the  said 
Oliver  Lord  Protector  of  the  Commonwealth  of  England, 
•Scotland,  and  Ireland.  All  which  said  Treasons  are  contrary 
to  the  Statute  in  that  case  made  and  provided1.  With  which 
d  Treasons  committed  and  done,  the  said  Attorney-General, 
for  and  on  the  behalf  of  his  Highness  the  Lord  Protector  and 
,he  Commonwealth,  doth  charge  and  impeach  the  said  John 
Hewet;  and  for  and  on  the  behalf  of  the  said  Oliver  Lord 
Protector,  and  the  Commonwealth,  prayeth  that  the  said  John 
ftewet  may  be  put  to  answer ;  that  such  Trial,  Judgment,  and 
Proceedings  may  be  had  against  him,  as  to  Justice  doth  apper- 
ain.  And  the  said  Attorney- General  doth  aver  that  the  said 
Tohn  Hewet  is  the  Person  by  Name  appointed  by  his  Highness 
!he  Lord  Protector  to  be  try'd  and  proceeded  against  according 
to  the  Act." 

As  Dr  Hewet  remained  sitting  and  covered  whilst  his  im- 

1  See  Act  of  1656,  c.  3 ;  ante,  p.  655. 
S.T.    i.  45 


1658. 

IIewet'»ca*e. 
Charge 
agaimit  the 
prisoner. 


'06 


State  Trials. 


peachmeut  was  read,  the  Lord  President  commanded  Hewet's 
Hat  to  be  taken  off;  but  the  Doctor  took  it  off  himself. 

The  Clerk  of  the  Court  then  said: — John  Hewet  D.D.  thou 
standest  here  charged  of  High-Treason;  this  Court  requires 
you  to  give  a  positive  Answer,  whether  Guilty  or  Not  guilty. 

Hewet  answered :  My  Lord,  if  I  have  already  misbehaved 
myself  here,  my  Error  is  the  more  pardonable,  because  I  have 
not  had  any  Counsel;  and  I  dare  not  presume  to  have  any 
Knowledge  in  any  Faculty,  especially  in  the  Law.  I  never  did 
change  my  Cassock  into  a  Jump ;  I  am  better  acquainted  with 
a  Pulpit  than  a  Bar ;  better  read  in  St  Austin  than  my  Lord 
Coke ;  and  in  the  Fathers,  than  Rastal's  Entries,  or  Plowden's 
Commentaries.  In  all  my  Life  I  never  studied  any  Law  Case 
till  now  ;  that  Necessity  that  hath  no  Law  hath  made  me  thus  far 
to  become  a  Lawyer,  as  to  think  to  plead  (not  for  my  Liveli- 
hood, but)  for  my  Life.  God  forgive  them  that  have  occasioned 
this  unusual  and  unaccustomed  Study,  that  have  put  me  into 
such  a  Pulpit  as  I  never  saw  before.  And,  therefore,  my 
Lord,  inasmuch  as  I  have  often  heard  that  there  are  such 
Niceties  in  the  Law,  that  a  Man  may  be  lost  in  the  Severity 
of  it  for  a  word  spoken  in  mere  simplicity;  I  shall  crave  that- 
there  may  be  nothing  taken,  in  prejudice  to  my  Innocency, 
from  words  spoken  in  Simplicity :  and  I  hope  you  will  please 
to  grant  me  that. 

The  Lord  President  Lisle  said :  Dr  Hewet,  I  am  sorry, 
truly  very  sorry,  to  see  such  a  one  as  you  in  that  place;  but  you 
are  impeached  of  High-Treason :  All  Favour  will  be  shewn  you 
according  to  the  Rules  of  Justice.  I  think  you  desire  advice  1 

Dr  Hewet.  No,  my  Lord,  it  is  first,  that  I  knowing  nothing 
of  the  Law,  may  have  nothing  (simply  spoken)  prejudice  me; 
and  that  you  will  allow  me  Counsel. 

Lord  President.     The  Court  is  Counsel  for  you,  your  Busi- 
j  ness  is  to  plead  to  the  Indictment ;  you  are  required  by  the 
Court  to  answer  whether  Guilty  or  Not  Guilty. 

Dr  Hewet.  My  Lord,  you  sit  there  as  Judge,  I  beseech 
you  let  me  know  by  what  Commission  you  sit  there. 

Lord  President.  Dr  Hewet,  we  sit  here  by  a  Commission 
under  the  Great  Seal  of  England,  in  pursuance  of  an  Act  of 
Parliament1;  that's  our  Commission. 

Dr  Hewet.  Pray  give  me  the  favour  to  have  the  Commis- 
sion read,  my  Lord. 

Lord  President.     Dr  Hewet,  we  know  our  own  Authority, 
it  is  not  usual  to  read  Commissions  to  Prisoners;  the  Laws 
of  England  and  Acts  of  Parliament  are  to  be  submitted  to. 
1  See  Act  1656,  c.  3;  ante,  p.  655. 
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Dr  Hewet.  I  am  not  to  own  every  Person  that  will  sit  to 
jud^-  me,  therefore  I  desire  to  know  by  what  Commission  you 
M(.  and  who  are  the  Judges,  and  then  I  shall  say  more. 

Lord  President.  Those  that  are  to  judge  you,  are  very  well 
known;  you  consented  your  self  to  the  Judges,  we  are  all  chosen 
by  Act  of  Parliament,  the  Parliament  hath  consented  to  it;  we 
are  chosen  Judges,  and  are  your  Judges  by  Act  of  Parliament. 

Dr  Hewet.  My  Lord,  I  must  know  lie  Persons,  whether 
tht-y  be  all  here;  I  see  but  very  few. 

Lord  President.  Here  be  very  many,  and  we  have  been 
all  called  this  Morning,  as  the  Course  is,  and  we  now  sit  as 
your  Judges. 

Dr  Hewet.  Under  favour,  my  Lord,  as  I  remember,  the  j 
Commission  by  the  Act  is  directed  to  150,  and  there  are  the 
Lords  Commissioners  of  the  Great  Seal,  with  the  Lords  of  his 
Highness's  Treasury,  and  all  the  Judges,  and  divers  other 
Persons,  are  named  in  the  Act  of  Parliament :  I  do  not  see  so 
many  Faces  as  are  mentioned  in  that  Act 

Lord  President.  Dr  Hewet,  I  must  tell  you  the  Quorum 
is  any  Seventeen  or  more  of  them:  if  we  are  here  Seventeen  or 
more,  we  are  a  Quorum  by  that  Commission :  we  are  here  I 
believe  Forty  or  Fifty. 

Dr  Hewet.  My  Lord,  with  Submission,  the  Case  is  true, 
in  case  the  Commissioners  were  but  Seventeen,  and  they  all 
present,  then  they  might  hear  and  determine ;  but  if  one  were 
absent,  they  cannot,  my  Lord,  as  I  conceive. 

Lord  President.  You  are  a  Person  of  Parts,  and  therefore 
we  may  delight  to  hear  you;  but  we  must  keep  ourselves  to  the 
Business  of  the  Court:  You  are  required  by  the  Court  to 
answer  the  Impeachment. 

Dr  Hewet.  My  Lord,  if  you  sit  by  the  Act,  sit  according 
to  the  Act,  and  then  I  shall  submit.  It  was  resolved  by  all 
the  Judges  of  the  King's-Bench  in  the  13th  of  Elizabeth  in  the 
Earl  of  Leicester's  Case1. 

M  r  Attorney-General  (Prideaux).  The  Doctor  did  profess  his 
Ignorance  of  the  Laws,  yet  pretends  more  Knowledge  than  the 
Court:  The  Court  are  here,  and  know  themselves  lawfully 
authorized  to  try  you.  Dr  Hewet,  if  you  please  to  proceed 
to  give  your  Answer,  whether  guilty  or  not,  you  will  tind  the 
•Justice  of  the  Court  to  be  according  to  the  Laws  of  England. 

Dr  Hewet.     This  learned  Gentleman,  I   know  his   Fac<\ 

though  not  his  name;  he  speaks  according  to  Worth,  but  1 

cannot  answer  him  according  to  Law,  and  therefore  still  ph-ad 

Iguorance  of  the  Law,  but  desire  to  be  tried  according  to  Law ; 

1  Plowden. 
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1658.       !  and  I  have  given  you  a  Law-Precedent,  if  you  will  go  against 
it  I  shall  say  no  more. 

Mr  Attorney-General.     This  Gentleman  hath  it  by  Tradi- 
tion, not  by  his  own  Knowledge;   but  the   Case  he  mentions 
|  cannot  parallel  this.     The  Act  of  Parliament  saith,  an  Hun- 
dred and  Fifty,  or  any  Seventeen :  here  are  three  Seventeens. 

Mr  Solicitor-General  Ellis.  I  think  the  Commission  is 
directed  to  your  Lordships,  or  any  Seventeen :  The  Meaning 
whereof  is,  That  those  Seventeen,  or  more  respectively,  should 
hear.  There  were  several  Quorums  for  England,  Scotland  and 
Ireland;  Seventeen  for  England,  Thirteen  for  Scotland.  That 
case  out  of  Plowdeii  differs  clearly  from  this :  for  if  a  Commission 
be  directed,  and  there  be  no  Quorum,  then  the  Commissioners 
must  all  certify.  We  humbly  conceive,  that  if  your  Lordships 
be  here  Seventeen,  or  more,  you  are  fully  authorized  to  pro- 
ceed. 

Mr  Attorney-General.  In  many  Cases  you  have  a  Quorum 
of  Persons,  such  and  such  Men :  it's  true,  here  is  no  Quorum  of 
Persons,  but  a  Quorum  of  the  Number;  and  if  there  be  a 
Quorum  of  Seventeen,  it  is  warrantable. 

Dr  He  wet.  This  learned  Gentleman,  he  is  better  able  to 
speak  what  is  Law  than  I ;  but  under  favour,  and  with  Sub- 
mission, I  do  not  think  he  may  judge  of  the  Laws,  or  the  other 
(that  spoko  his  private  Conception)  to  interpret  the  Meaning  of 
the  Parliament.  And,  my  Lord,  if  your  Lordship  please,  I 
shall  make  this  my  tumble  Appeal  to  the  learned  Judges  of 
the  Law,  That  if  they  will  say  in  this  respect,  that  this  is  a 
lawful  Judicature,  I  shall  proceed. 

Lord  President.  You  have  heard  the  words  of  the  Act  of 
Parliament  read,  Authority  is  given  to  the  Commissioners,  or 
any  Seventeen  or  more  of  them;  "Which  said  Commissioners 
respectively  "  that  is,  for  England  Seventeen,  or  more  of  them : 
and  you  have  heard  the  Judgment  of  the  Court  upon  that. 
That  which  you  speak  of  in  relation  to  my  Lord  Leicester's 
Case  is  true;  if  a  Commission  be  directed  to  Commissioners, 
and  no  Quorum  appointed,  then  all  must  certify;  but  by  the 
Act  of  Parliament,  and  the  Commission  made  in  pursuance  of 
it,  the  Quorum  is  Seventeen:  but  here  are  three  Quorums. 

Dr  He  wet.  My  Lord,  inasmuch  as  all  the  Commissioners 
are  named  in  that  Act,  and  that  Commission  is  according 
to  the  Act,  they  are  all  commissionated  to  sit;  and  unless 
all  sit,  the  rest  cannot  try  and  examine.  And  1  shall  refer  it 
to  the  Judges  of  the  Laws. 

Lord  President.  We  did  not  call  our  selves  to  be  your 
Judges;  but  by  being  named  your  Judges  by  Act  of  Parlia- 
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mi-lit,  wo  have  Power  to  declare  to  you  wl.nt  the  L;iu  is  l,y 
tliat  Act  of  Parliament.  I  have  declared  it. 

|)r  1 1. -wet,  }ly  Lord,  if  the  Quorum  had  been  nann-d. 
then  it  were  somewhat;  but  it  being  directed  to  Seventeen,  or 
more,  when,  more  than  Seventeen  are  commissioned,  all  must 
sit :  I  refer  it  again  to  the  Judges  of  the  Laws. 

Lord  President.  Dr  He  wet,  what  you  say  now,  or  what 
you  >:iy  hi -n -a tier,  besides  this,  you  have  time  to  speak  to,  as  to 
Matter  of  Law,  after  Matter  of  Fact  hath  been  tried;  if  you 
plead  to  Matter  of  Fact,  what  you  say  to  the  Court  as  to 
Matter  of  Law,  we  shall  be  ready  to  hear  it ;  apply  yourself 
to  the  Court  in  Matter  of  Fact.  The  Court  asks  you,  whether 
guilty  or  not? 

Dr  Hewet.  My  Lord,  I  must  first  know  whether  the 
Court  be  a  lawful  Judicature,  before  I  give  in  my  Defence. 

Lord  President.  Dr  Hewet,  you  have  offered  very  much 
touching  the  Jurisdiction  of  the  Court,  in  Conclusion  you 
must  acquiesce ;  I  must  put  you  up  to  plead;  you  know  the 
Danger,  if  you  do  not  plead,  being  required:  if  you  stand 
mute  and  do  not  plead,  it  is  equally  as  dangerous  to  you,  as  if 
you  had  confessed  the  Crimes. 

Dr  Hewet.  I  am  so  highly  sensible  of  the  Privileges  of 
an  Englishman,  that  both  for  the  Satisfaction  of  my  own  Con- 
science, and  all  Persons,  I  would  not  willingly  give  up  the 
Liberties  and  Privileges  of  any  English  Freeman  to  any  body 
that  demands  it ;  I  am  very  loth  that  there  should  be  any 
just  Imputation  laid  upon  me,  that  I  should  seek  a  Dis- 
turbance in  point  of  Self-interest,  to  divide  my  self  from  the 
Communion  of  those  that  are  my  Fello  w- Freemen ;  and  I 
should  (as  I  have  always)  abhor  to  be  both  a  Schismatick 
from  the  Church,  and  singular  from  the  State.  My  Lord,  I 
am  so  concerned  for  the  Privileges  of  an  English  Freeman, 
and  publick  Interest,  that  I  should  be  loth  to  do  any  thing 
towards  the  giving  them  up,  that  might  make  my  Heart  ache. 
I  shall  desire  it  may  be  determined  by  the  Judges. 

Lord  President.  You  speak  of  common  Friendship ;  what 
is  common  Friendship,  but  to  be  a  Friend  to  the  publick 
Government?  If  you  have  been  a  Friend  to  the  Government 
and  Peace  of  this  Nation,  you  need  not  fear  to  plead  to  the 
Indictment :  And  therefore  I  require  you  to  plead  to  it. 

Dr  Hewet.  Whenever  you  shall  come  to  a  particular 
Examination  of  the  Business,  it  will  not  appear  that  I  have 
been  an  Enemy;  I  desire,  that  whereas  there  are  many 
Niceties  in  the  Laws,  I  humbly  crave  the  Engagement  of  your 
Honours,  that  there  may  not  be  any  Advantage  taken. 
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Mr  Attorney- General.     God  forbid. 

Dr  Hewet.  My  Lord,  I  think  I  have  not  spoken  any 
thing  unreasonably,  or  against  Law,  and  therefore  humbly 
crave  my  former  Request. 

Mr  Attorney-General.  If  you  please,  the  Doctor  knows 
that  there  must  be  a  Judgment,  in  which  we  must  acquiesce : 
This  is  that  Judicature  that  calls  you  before  them;  you  sit  by 
the  highest  Authority  of  England ;  an  Act  of  Parliament  in 
the  first  place,  a  Commission  under  the  Great  Seal  in  the 
second  place,  and  a  Commission  of  his  Highness ;  I  desire  he 
may  give  an  Answer  to  the  Impeachment;  that  being  done, 
we  shall  have  Liberty  on  both  sides  to  speak  to  what  is  Justice, 
and  Law,  and  Fact :  if  you  are  not  guilty,  be  you  assured  that 
this  Court  will  not  take  your  Blood  upon  them;  you  have  a 
very  fair  Court. 

Dr  Hewet.  This  learned  Person  speaks  very  fairly;  it 
shall  be  far  from  me  to  question  any  Act  of  a  lawful  Parlia- 
ment :  but  under  favour,  as  yet  it  doth  not  appear  to  me,  that 
you  have  by  that  Act  by  which  you  sit,  Power  to  hear  and 
determine  concerning  the  Matters  of  which  I  am  charged :  I 
refer  to  it,  and  appeal  again  and  again  to  the  learned  Judges  of 
the  Laws,  even  his  Highness's  Judges. 

Lord  President.  Dr  Hewet,  the  Court  has  had  much 
Patience  in  hearing  you  thus  long,  you  having  not  so  much 
as  owned  their  Authority;  if  you  will  not  own  us,  we  will  own 
you :  therefore  I  require  the  Clerk  to  enter  it,  that  we  have 
required  you  to  plead. 

Clerk.  "John  Hewet,  you  here  stand  charged  of  High 
Treason  against  his  Highness  the  Lord  Protector  and  the 
Commonwealth;  the  Charge  hath  been  read  to  you,  the 
Court  have  demanded  whether  Guilty  or  Not  guilty;  they 
again  demand  of  you  whether  Guilty  or  Not  guilty." 

Dr  Hewet.  My  Lord,  I  shall  be  very  loth  to  do  any 
thing  to  save  my  Life,  and  forfeit  a  good  Conscience ;  and  I 
shall  not,  for  my  private  Interest,  give  up  the  Privileges  of 
those  that  are  equal  Freemen  with  my  self:  I  am  look'd  upon 
in  a  double  Capacity,  as  a  Clergyman,  and  as  a  Common- 
wealth's Man;  I  should  be  very  loth  to  be  scandalous  in  either: 
And  pray  be  pleased  to  do  that  Justice  to  your  selves,  as  to 
vindicate  the  Legality  of  your  Judicature,  and  then  I'll  pro- 
ceed. 

Mr  Attorney-General.  My  Lord,  you  was  pleased  to  tell 
the  Doctor,  That  you  will  own  him  when  he  doth  not  own 
you;  but,  my  Lord,  his  flying  in  your  Face,  and  taxing  you 
thus,  is  not  to  be  endured :  I  wish  he  would  have  that  Con- 
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Mtleration  of  himself,  that  if  he  doth  not  own  your  Authority, 
you  expert  to  bo  owned,  otherwise  he  will  lie  supposed  to  be 
guilty  of  all  those  Crimes  that  are  laid  to  his  Charge;  as  by 
not  pleading  he  doth  confess  them ;  that  will  be  an  high 
Scandal,  Mr  Doctor:  therefore  to  vindicate  your  self,  I  desire 
you  to  answer. 

Dr  Hewet.  This  learned  Gentleman  hath  urged  it  with  a 
great  deal  of  Civility  and  Respect  to  me,  which  I  must  own, 
ami  thankfully  acknowledge:  but,  my  Lord,  withal,  I  dare  not, 
for  the  saving  of  my  self,  give  up  others;  so  many  thousands 
of  others,  by  my  Precedent,  that  might  likewise  be  involved 
in  the  same  Condition  that  I  am  in:  therefore,  my  Lord,  let  it 
appear  that  it  is  a  lawful  Judicature,  and  I  have  done. 

Mr  Attorney-General.  I  beseech  Mr  Doctor  to  consider 
his  Case;  he  is  not  brought  as  a  Champion  for  the  People  of 
Kni,'laud ;  as  he  stands  charged,  he  appears  to  you  to  be  con- 
trary affected :  I  humbly  beg  that  he  may  be  put  to  plead,  that 
so  his  Innocency  may  be  clear'd. 

Dr  Hewet.  My  Lord,  I  said  before  that  I  am  no  Lawyer, 
I  understand  nothing  of  it,  neither  desire  to  be  Judge  in  my 
own  Cause;  but  I  do  not  desire  likewise  to  be  judged  by  every 
Person  that  would  sit  to  judge  me;  neither  would  I  give  up 
that  Right  that  belongs  to  an  Englishman,  to  every  one  that 
demands  it:  Therefore  I  desire  you  to  grant  this  Petition,  That 
you  will  make  appear  that  you  are  a  lawful  Judicature.  I 
would  rather  die  ten  thousand  times  than  be  guilty  of  giving 
up  my  Fellow- Freemen's  Liberties  and  Privileges. 

Mr  Attorney- General.  My  Lord,  some  of  his  own  Coat 
have  acknowledged  the  like  Authority  before  him;  but  if  Mr 
Doctor  be  peremptory  in  this,  that  he  will  not  own  your 
Authority,  and  plead  to  his  Charge,  I  must  do  my  Duty;  that 
is,  humbly  to  pray  the  Court,  that  if  he  refuse  to  answer, 
to  give  their  Judgment,  and  acquaint  him  with  the  words 
of  the  Act.  So  that,  my  Lord,  in  default  of  Answer,  if 
Mr  Doctor  will  not  plead  to  this,  my  Lord,  I  must  there- 
upon pray  that  you  will  proceed  according  to  the  Act,  as  in 
Cases  of  High-Treason,  which  is  very  penal.  I  have  no  more 

to  say. 

Dr  Hewet.  My  Lord,  I  suppose  these  learned  Gentlemen, 
who  are  so  learned  in  the  Laws,  will  be  cautious  what  they  do 
against  Law;  and  I  hope  they  will  remember  what  Condemna- 
tion and  Execution  befel  Tresilian  in  the  llth  of  Richard  the 
Second1,  that  did  there  misadvise  the  King  to  do  such  and  buch 
things;  that  is  much  like  to  this  Case  of  mine:  And  withal,  1 


1  See  ante,  p.  13. 
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1653.  I  hope  they  will  remember  what  befel  the  Judges  in  the  case  of 
Ship-money,  in  the  time  of  the  late  King;  and  therefore  I 
hope  they  will  be  cautious  themselves  in  doing  any  thing  that 
is  contrary  to  Law. 

Lord  President.  Dr  Hewet,  you  have  heard  the  Clause 
of  the  Act  of  Parliament  read  to  you,  whereby  you  may  under- 
stand, that  either  we  must  proceed  upon  your  Answer,  or  else 
to  judgment  upon  your  Refusal;  if  upon  your  Answer  you 
clear  your  Innocency,  then  those  Freemen  you  speak  of,  may 
faithfully  embrace  you  :  but  if  you  will  not  answer,  we  must 
proceed  to  Judgment.  I  am  sorry  for  your  Robe's-sake,  but  if 
you  will  not  answer,  you  cannot  acquit  yourself:  you  thereby 
confess  it :  Therefore  let  me  advise  you,  for  your  Robe's-sake,  to 
follow  the  best  Counsel;  that  is,  to  put  yourself  upon  that 
which  Prisoners  must  do.  Answer  to  it,  Guilty,  or  Not 
guilty  ? 

Dr  Hewet.  My  Lord,  I  hope  it  is  not  the  Sense  of  the 
whole  Court,  that  they  should  proceed  against  me,  either  to 
Sentence,  or  any  other  way,  till  first  they  clear  themselves  to 
me, 

Mr  Attorney-General.  Pray,  who  is  the  Judge?  You 
must  clear  your  self  to  him. 

Lord  President.  If  there  be  any  here  that  are  of  another 
Opinion,  let  him  declare  himself.  Dr  Hewet,  you  lose  your 
self  mightily  in  saying  this  one  thing  so  often,  and  we  lose  our 
Time :  I  require  you  again  to  plead. 

Dr  Hewet.  My  Lord,  I  cannot  speak  of  that  too  often, 
that  is  so  dear  and  precious  to  me  and  every  Person. 

Mr  Attorney-General.  I  can  say  no  more,  but  pray  your 
Justice. 

Lord  President.  Dr  Hewet,  I  am  called  upon  by  the 
Court,  because  of  your  refusal  to  answer;  but  I  pity  you  very 
much,  and  therefore  desire  once  more  the  Patience  and  Favour 
of  the  Court,  that  they  would  give  you  leave  to  answer :  There- 
fore Mr  Doctor,  that  we  may  not  record  your  standing  mute, 
and  refusing  to  answer,  I  shall  once  more,  in  favour  to  you, 
require  you  to  answer.  Clerk,  stay  your  Hand  a  while. 

Dr  Hewet.  My  Lord,  both  the  Court  and  all  these  Per- 
sons will  thus  clear  me  to  the  whole  World,  that  I  have  re- 
ferred my  self,  and  appealed  to  his  Highness's  Judges  of  the 
Law,  to  resolve  whether  this  be  a  lawful  Judicature:  this 
Appeal  is  denied,  therefore  I  must  proceed  to  some  other 
thing,  seeing  you  all  deny  me  that. 

Clerk.  John  Hewet,  D.D.  you  stand  here  charged  on 
behalf  of  his  Highness  the  Lord  Protector,  of  Treason  against 
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him  and  hu  Commonwealth;  yon  In  the  char 

Court    hath    s. -\eral    times    demanded    your    An-w.-r,    and   you 
'he    third    time    require    your    Anv.1. ,  r,    whether 
<  Juilty  or  Not  guilty. 

I>r  Hewet.  Pray,  my  Lord,  is  there  any  Iiulirtin. nt 
found  against  in«»  by  :i  ( Irand  .1  ury,  by  \vhi.-h  I  am  to  be  tried  ? 

For  l.y  thr  Fifth  and  Sixth  of  Edward  th.-  sixth1,  all  Treasons 
are  to  be  inquired  into,  and  ]»v>ented  by  twelve  Men:  the 
( 'ommission  l»y  which  you  sit,  doth  not  deelare  any  other  way: 
1  l.rser.-h  you,  is  there  any  other  Indictment? 

Lord  President  You  have  a  very  great  Grand  Jury, 
forty  Pei-sons,  and  we  have  Power  upon  a  special  Act  of 
Parliament,  to  give  order  tor  a  charge  to  be  brought  in  against 
you;  and  \\.>  have,  according  to  that  Power  and  Authority, 
Driven  order  for  this  Charge  to  be  brought  in  against  you,  and 
you  are  to  answer  to  it. 

Dr  Hewet.  My  Lord,  with  Submission,  you  are  not  a 
competent  Jury. 

Mr    Attorney-General.     My  Lord,  now  it  is  the  second 

Part  to  the  same  Tune;  I  know  there  are  many  others  upon 

the  same  String  when  this  is  resolved.     Sir,  this  is  the  Grand 

•I ury.  the  Petty  Jury,  and  your  Judge;  they  require  you  to 

your  Answer,  whether  Guilty,  or  Not  guilty. 

Dr  Hewet.  My  Lord,  this  is  likewise  denied  me,  I  now 
humbly  crave  a  Copy  of  my  Charge,  Time  to  answer  it,  and 
,srl  assigned  me. 

Lord  President.  For  the  Copy  of  your  Charge,  it  was 
never  granted  to  any  Prisoner  indicted  for  High-Treason. 
For  Counsel,  you  are  now  upon  Matter  of  Fact,  whether 
Guilty  or  Not  guilty. 

Mr  Attorney-General.  I  have  a  Word  to  inform  him.  I 
would  not  press  anything  against  him,  which  in  my  Judgment 
I  thought  not  legal;  you  have  given  him  your  Resolution  as  to 
the  Jurisdiction,  there  is  nothing  now  to  say,  but  Guilty  or  Not 
guilty:  ho  must  bring  himself  to  be  a  Party,  or  else  nothing 
can  l.e  asked. 

Dr  Hewet.  I  think  the  prisoner  cannot  be  charged  and 
tried  on  one  and  the  same  Day,  no  more  than  a  man  can  be 
indicted  and  tried  the  same  day,  as  in  Kelway's  Reports:  and 
this  was  declared  to  be  Law  in  the  case  of  the  Portugal  Ambas- 

'  's  Brother  *. 

Mi  Attorney-General.  You  are  not  upon  your  Trial,  you 
must  plead  and  join  Issue,  and  then  we  will  consider  \vi. 

o  ante,  p.  118. 
*  Case  of  Don  Pautaleon  Sa,  5  State  Trial*,  462. 
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we  will  try  you  now  or  no;  yet  there  is  many  a  man  hath  been 
brought  to  prison  the  same  day,  found  the  same  day,  and 
tried  the  same  day. 

Dr  He  wet.  I  desire  a  copy  of  my  Charge ;  if  not  that,  I 
desire  time  to  speak,  and  Counsel  assigned  to  me,  which  hath 
been  the  course  of  former  times;  for  Counsel  it  hath  been 
usually  allowed,  as  in  the  case  of  Humphry  Stafford  in  the 
time  of  Henry  the  Seventh l,  and  in  the  case  of  Lilburne2.  Baron 
Nicholas  and  Serjeant  Maynard  were  of  Counsel  for  Major 
Rolph,  who  endeavoured  to  poison  the  late  King:  and  for 
matter  of  Law,  it  ought  to  be  allowed,  and  my  Lord  Coke3 
is  of  the  same  opinion.  Arundel  had  Counsel  assigned  him  for 
murder,  in  matter  of  Law. 

Solicitor-General.  For  matter  of  fact,  it  was  never  allowed  ; 
but  if  he  plead,  and  any  matter  of  Law  do  arise  that  is 
doubtful  to  the  Court,  then  the  Court,  if  they  doubt  of  it,  assign 
Counsel ;  but  the  prisoner  must  plead  first  to  the  matter  of  fact. 
For  a  man  to  be  accused  the  same  Day,  and  tried  the  same  day, 
is  no  new  thing.  For  Counsel,  if  anything  arise  in  matter  of  Law, 
then  it  may  be  considered.  The  Portugal  Ambassador's  brother 
came,  and  was  accused  and  tried  the  same  day.  We  shall 
humbly  pray  that  he  may  plead  Guilty  or  Not  guilty;  if  any 
matter  of  Law  arise,  your  Lordships  may  do  him  Justice. 

Dr  Hewet.  My  Lord,  with  submission,  this  learned  Gen- 
tleman hath  understood  me  but  in  part;  my  request  was  for 
Counsel  for  matter  of  Law  in  general,  as  well  as  particular  for 
matter  of  fact.  I  humbly  conceive  that  there  are  several  Acts 
of  Parliament  that  do  free  me  from  this  charge,  and  particu- 
larly the  great  Charter  of  England;  for  which  I  humbly  crave 
I  may  have  Counsel  assigned  me. 

Lord  President.  You  are  now  in  Generals;  you  speak  of 
several  Acts  of  Parliament,  and  you  would  have  Counsel  to 
plead;  Counsel  was  never  allowed  in  this  case  upon  such  a 
general  desire :  many  that  stand  about  you  may  have  a  preju- 
dice to  you,  and  think  you  are  loth  to  plead;  I  have  called 
upon  you  often :  if  we  should  once  record  the  Refusal,  it  would 
be  very  penal.  I  would  advise  you  to  plead  to  the  Indict- 
ment. 

Dr  Hewet.  My  Lord,  since  you  have  denied  me  Counsel, 
I  shall  desire  to  speak  something  in  my  own  behalf. 

Mr  Attorney-General.  This  is  a  very  ill  Precedent  to  the 
Justice  of  England;  I  suppose  that  you  will  allow  him  all 
favour,  but  the  Justice  of  England  must  be  preferred  against 

1  See  ante,  p.  42.  a  See  ante,  p.  602.  *  6  Rep.  fol.  14. 
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all  persons  whatsoever.  The  Jurisdiction  is  settled  to  the 
satisfaction  of  the  Doctor  himself;  if  he  will  luin^  himself  a 
Party,  and  ask  anything  of  you,  that  must  be  by  pleading:  till 
tln'ii  he  ran  ask  nothing. 

Dr  Hewet.  My  Lord,  the  Judicature  is  not  yet  cleared  to 
me,  for  the  legality  of  it;  and  if  you  please  to  give  a  little 
patience,  I  shall  give  you  the  reasons  why. 

Mr  Attorney-General.  I  shall  desire  it  may  be  no  more 
thus. 

Lord  President.  I  shall  say  no  more  to  you,  we  must  make 
our  authority  appear  to  you  either  by  trying  of  you,  or  judging 
of  you :  will  you  be  try'd  I 

Dr  Hewet.  My  Lord,  the  charge  depends  upon  an  Act 
of  Parliament  which  was  made  about  two  years  since;  the 
Members  of  which  Parliament  were  chosen  by  the  people,  yet 
notwithstanding  one  hundred  and  fifty  of  them  were  not  per- 
mitted to  sit. 

Mr  Attorney-General.  My  Lord,  we  must  not  suffer  this; 
pray,  if  he  will  not  be  otherwise  satisfied,  I  must  require  your 
strict  Justice.  His  words  are  seditious;  this  shews  the  Spirit 
of  the  Man. 

Dr  Hewet.  I  hope  you  will  have  patience  to  hear  me  for 
vindication  of  myself,  and  satisfaction  of  my  own  conscience 
and  all  Persons  whatever;  and  withal,  for  the  clearing  of  your- 
selves, that  you  do  not  bring  Blood  upon  yourselves  by  taking 
that  Power  that  is  not  justifiable 

Mr  Attorney-General.  Truly,  my  Lord,  this  is  insufferable; 
Mr  Doctor  hath  had  as  much  respect  as  ever  any  had.  I  have 
attended  many,  I  never  saw  the  like  in  my  time;  you  have  had 
the  Patience  to  hear  him  oppose  yourselves,  your  authority, 
your  persons,  and  to  strike  at  the  root  of  all.  Mr  Doctor,  I 
would  have  you  to  carry  yourself  with  more  respect.  This 
shews,  that  much  of  what  is  charged  against  you,  is  true :  if  you 
will  scorn  the  Court,  say  it  positively. 

Dr  Hewet.  My  Lord,  I  humbly  submit  myself  to  the 
Laws  of  the  Land;  I  shall  not  dispute  Acts  of  Parliament,  but 
I  conceive  (if  you  will  please  to  give  me  a  little  patience)  an 
House  of  Commons  is  not  authority  enough 

Lord  President.  Mr  Doctor  pray  remember  that  text,  "  he 
that  seemeth  to  be  religious,  and  bridleth  not  his  tongue,  his 
Religion  is  vain."  Will  you  plead  or  not? 

Dr  Hewet.  My  Lord,  whilst  I  speak  for  the  Laws  of  the 
Land,  this  is  not  an  evil  speech. 

Mr  Attorney-General.  My  Lord,  if  you  please,  I  did  receive 
your  Commands  to  prepare  this  Charge  against  this  Doctor;  in 
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obedience  to  you  I  have  done  it,  not  willingly  against  your 
Person,  Mr  Doctor;  I  have  some  others  to  proceed  against,  if 
you  will  please  that  Mr  Doctor  may  be  dispatched  one  way  or 
other.  I  must  pray  your  final  sentence,  if  he  do  not  plead 
immediately. 

Dr  Hewet.  My  Lord,  what  I  petitioned  for  before,  I  do 
again,  That  seeing  you  will  not  please  to  give  me  leave  to  speak 
either  as  to  the  Privileges  of  Englishmen,  nor  as  to  the  Act,  I 
desire  time  to  speak  to  the  Charge  and  Counsel. 

Lord  President.  You  have  heard  that  I  must  require  your 
Answer;  you  must  plead  Guilty,  or  Not  guilty. 

Dr  Hewet.  Hath  your  Lordship  assigned  me  Counsel  in 
matter  of  fact,  when  matters  of  Law  arise? 

Lord  President.  We  shall  then  take  the  consideration  of 
it,  now  is  not  a  time. 

Dr  Hewet.  My  Lord,  I  am  in  a  great  strait,  I  pray  God 
assist  me;  and  I  here  appeal  to  Almighty  God,  and  to  all  the 
World,  that  I  do  against  my  Soul  and  Conscience  nothing  that 
shall  be  to  the  Prejudice  of  the  Privileges  of  the  Laws  of 
England;  if  there  shall  be  anything  in  these  proceedings  that 
shall  be  to  the  disadvantage  of  others,  my  Soul  be  clear  of  it, 
the  guilt  be  upon  others;  seeing  I  am  necessitated  upon  this, 
and  cannot  have  Counsel  assigned  me  for  the  Judicature,  for 
the  Legality  of  it,  I  referring  myself  to  the  Judges  of  the 
Land :  I  durst  refer  myself  to  his  Highness's  own  Counsel,  that 
if  they  will  say  that  this  particular  that  I  have  urged,  that 
this  is  a  lawful  Judicature,  I  will  go  on. 

Lord  President.  I  am  required  by  the  Court,  before  I 
enter  your  Refusal,  to  require  your  Answer. 

Dr  Hewet.  I  am  in  a  great  dispute,  and  I  pray  God  direct 
me  what  to  do  in  this  case;  though  I  do  not  at  all  dispute  my 
own  Tnnocency,  which  I  hope  I  shall  clear;  yet  I  could  petition 
again  (though  I  am  tedious  to  you,  that  I  can  never  importune 
enough)  to  take  into  your  thoughts  yourselves  and  posoerity, 
and  all  the  People  of  England. 

Lord  President.  I  shall  desire,  because  you  may  see  what  I 
say  comes  from  the  Act  of  Parliament,  I  shall  desire  the  words 
may  be  read  to  him,  what  is  to  be  done,  if  he  refuse  to 
answer.  Clerk,  read  the  Clause. 

"And  for  the  examination  of  witnesses  upon  oath  (which 
the  said  respective  Commissioners  are  hereby  authorized  to 
administer)  and  thereupon,  or  upon  Confession  of  the  Party, 
or  in  default  of  such  Answer,  to  proceed  to  Conviction  and 
final  Sentence,  as  in  Cases  of  High-Treason,  and  Misprision  of 
Treason,  according  to  Justice  and  the  Merits  of  the  Cause;  and 
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such  fmal  Sentence  to  execute,  or  cause  to  be  executed,  &\>- 
uiul  impartially1." 

l>i  My  Lord,  this  is  a  printed  Paper  which  is 
called  an  Act  of  Parliament 

Lord  President.  I  must  take  you  off,  you  have  been  re- 
quired to  answer,  often  required;  and  having  n-fnvd,  in  tin? 
Name  of  the  Court  I  require  the  Clerk  to  record  it ;  and  pray 
take  away  your  prisoner. 

Dr  Hewet.     My  Lord  — 

Lord  President.     Take  him  away,  take  him  away. 

On  the  2nd  June,  Hewet  was  brought  up  and  sentenced  to 
die,  and  on  the  8th  executed. 

Hewet's  is  one  of  the  few  cases  in  which  a  prisoner  has 
been  sentenced  on  a  refusal  to  plead.  That  this  was  the  legal 
process  in  case  of  treason  and  not  a  new  rule  introduced  by  the 
Act  of  1656  seems  clear  from  a  large  number  of  authorities. 
But  the  High  Court  of  Justice  in  these  matters  always  behaved 
rather  unfairly  to  the  prisoner;  they  forced  him  to  plead  to 
the  fact  as  to  whether  he  was  guilty  or  not  guilty,  saying,  that 
%\as  a  question  of  fact  which  he  must  answer,  and  Counsel 
could  not  be  allowed  to  argue  it.  When  the  prisoner  had 
pleaded  the  Court  said  he  had  submitted  to  the  jurisdiction 
and  could  not  be  further  heard  upon  the  point. 

It  is  said  that  Hewet  if  he  had  pleaded  would  probably 
have  been  acquitted.  Great  efforts  were  made  to  save  him, 
especially  by  members  of  Cromwell's  own  family,  and  chiefly 
by  his  daughter,  Mrs  Claypole.  Cromwell's  refusal  is  said 
to  have  made  such  an  impression  on  her  that  she  became  ill 
and  died,  and  her  death  so  affected  Cromwell  that  it  accelerated 
his  own.  Hewet  was  executed  on  the  8th  June.  Mrs  Claypole 
died  on  the  6th  August  and  Cromwell  on  the  3rd  September, 
1658. 

Mordant" s  Case'. 

Mr  John  Mordant,  the  younger  brother  of  the  Earl  of 
Peterborough,  was  an  ardent  Koyalist.  His  loyalty  being  known 
to  Charles,  the  King  promised  at  his  request  to  send  him 
a  Commission  as  Colonel  of  a  regiment  of  horse  which 
Mordant  was  to  raise  and  keep  ready  for  any  rising.  Various 
communications  passed  between  Mordant  and  Charles  chiefly 
by  means  of  a  Mr  Stapely.  It  is  doubtful  whether  Stapely  or 
one  of  his  servants  first  revealed  this  plot  to  the  Government,  but 
was  sent  for  by  Cromwell  and  induced  to  make  a  full 

1  Act  of  1656,  c.  3.     See  antr,  pp.  6o5  and  657. 
1  6  State  Trials,  907. 
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confession.  Mordant  had  been  previously  examined  by  Crom- 
well as  to  his  connection  with  the  Marquis  Ormond  a  relation 
of  whom  Mordant  had  married,  but  nothing  being  found  out  he 
was  dismissed.  After  Stapely's  confession  he  was  at  once  ar- 
rested and  sent  to  the  Tower.  A  High  Court  of  Justice  was 
appointed  for  his  trial  and  on  the  1st  June  1658  he  was 
brought  before  it,  Lisle  sitting  as  Lord  President.  The  Lord 
President  asked  the  Attorney- General  what  he  had  to  say 
against  Mordant.  The  Attorney-General  said  he  had  prepared 
a  charge  of  treason  which  he  asked  might  be  read.  It  was  read 
as  follows: 

"  That  John  Mordant,  late  of  the  Parish  of  Clement  Danes, 
in  the  said  County  of  Middlesex,  Esquire;  minding  and  intend- 
ing to  embroil  this  Commonwealth  in  new  and  intestine  wars 
and  seditions,  on  the  30th  of  April  now  last  past,  and  at  divers 
other  days  and  times  since  the  10th  of  October,  1656,  and 
before  the  said  30th  of  April  last,  as  a  false  traitor  and  enemy 
to  Oliver,  then  and  yet  Lord  Protector  of  the  Commonwealth 
of  England,  Scotland,  and  Ireland,  and  the  Dominions  thereto 
belonging,  and  to  this  Commonwealth;  together  with  Henry 
Bishop,  late  of  Parham,  in  the  County  of  Sussex,  Gent.  Hartgil 
Baron,  and  Francis  Mansel,  and  divers  others,  their  complices, 
at  the  Parish  of  Clement  Danes  aforesaid,  and  at  divers  other 
Places,  did  traitorously,  advisedly,  and  maliciously  plot,  con- 
trive, and  endeavour  to  stir  up  and  raise  war  against  the  said 
Oliver,  then  and  yet  Lord  Protector  of  this  Commonwealth, 
and  against  the  Government  thereof,  as  the  same  was  esta- 
blished, and  to  alter  and  subvert  the  same;  and  did  also  then 
and  there,  as  well  before  as  after  the  said  30th  of  April  last 
past,  and  after  the  10th  of  October,  1656,  traitorously,  advised- 
ly, and  maliciously  declare,  publish,  and  promote  Charles 
Stuart,  eldest  son  of  the  late  King  Charles,  to  be  King  of 
England,  Scotland,  and  Ireland,  and  did  then  and  there, 
traitorously,  advisedly,  and  maliciously  hold  intelligence  and 
correspondence  with  the  said  Charles  Stuart.  All  which  said 
treason  and  treasons  he  the  said  John  Mordant,  the  said  30th 
of  April  last,  and  other  the  times  and  places  aforesaid,  and 
after  the  said  10th  of  October,  1656,  at  Clement  Danes,  and 
other  places,  did  traitorously  declare  by  overt-act,  that  is  to 
say,  by  conferring  with  John  Stapely  Esq.  and  Henry  Mallory, 
and  others,  how  to  effect  the  same;  and  did  then  and  there 
encourage  the  said  John  Stapely  and  Henry  Mallory,  and 
others,  thereunto;  and  did  deliver  Commissions  to  several  per- 
sons in  the  name  of,  and  as  from  the  said  Charles  Stuart,  con- 
cerning the  raising  of  forces,  and  levying  war  against  the  said 
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Oliver,  then  and  yet  Lord  Protector,  and  against  this  Common 
wealth:  all  which  said  treason  and  treasons  are  contrary  to  the 
Statute  in  that  case  made  and  provided.  With  which  said 
treason  and  treasons,  he  the  said  Attorney-  General,  for  and  on 
the  behalf  of  the  said  Oliver,  then  and  yet  Lord  Protector,  and 
on  the  brluilf  of  the  said  Commonwealth,  as  aforesaid,  doth 
charge  and  impeach  the  said  John  Mordant.  And  the  said 
Attorney-General  prayeth,  That  he  the  said  John  Mordant 
may  be  put  to  answer;  and  that  such  proceedings,  trial,  and 
judgment  may  be  had  against  the  said  Mordant,  as  is  agree- 
able to  Law.  And  the  said  Attorney-General  doth  aver  that 
the  said  John  Mordant  is  a  person  by  name  appointed  by  his 
Highness  and  Council  to  be  proceeded  against." 

On  being  called  on  to  plead,  Mordant  said,  My  Lord,  I  de- 
sire I  may  hear  the  Commission  read,  by  which  you  sit. 

Lord  President.  You  are  impeached  of  High-Treason:  we 
require  your  answer. 

Mr  Mordant.  I  desire  the  Commission  may  be  read,  and 
the  Commissioners'  names. 

Lord  President.  You  are  to  be  tried  by  the  Laws  of 
England,  Act  of  Parliament,  and  Commission  under  the  Great 
Seal  of  England,  in  pursuance  of  that  Act1. 

Mr  Mordant.  I  claim  it  as  my  right  ;  I  am  ignorant  in 
Law;  I  desire  it  may  be  read. 

Lord  President.     It  is  not  granted  to  any. 

Mr  Mordant.  My  Lord,  will  you  take  away  that  Liberty, 
that  we  shall  not  know  by  what  Commission  we  are  tried,  and 
who  are  our  Judges  1  I  desire  I  may  not  be  made  the  first 
Precedent. 

Lord  President.  It  is  visible  who  are  your  Judges;  they  are 
named  by  Act  of  Parliament:  we  are  your  Judges. 

Mr  Mordant.  My  Lord,  if  the  Act  specify  any  such  thing 
that  it  may  not  be  read,  I  have  done.  I  desire  it  may  be  read, 
that  I  may  have  a  legal  and  just  proceeding. 

Lord  President  The  Act  of  Parliament  doth  not  require  it. 

Mr  Mordant.     The  act  doth  not  deny  it. 

Lord  President   You  shall  have  all  the  privileges  that  may 

but  you  must  first  plead. 

Mr  Mordant.  My  Lord,  I  demand  this,  first  to  hear  the 
Commission  read. 

Mr  Attorney-General  Prideaux.  My  Lord,  pray  let  him  know 

what  is  done,  to  warn  him,  lest  he  fall  into  the  same  condemna- 

tion.   There  was  one  but  a  little  before,  that  demanded  the  same 

thing,   and  the  Court  hath  ruled  it  otherwise;  and  he  hath 

1  Act  of  1656,  c.  3.     See  ante,  p.  655. 
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received  his  sentence.  I  tell  you  of  it,  that  you  may  beware, 
and  know  how  to  carry  yourself.  If  Mr  Mordant  will  be  pleased 
to  answer  whether  or  no  he  is  guilty  of  those  crimes,  then 
he  shall  have  a  fair  trial,  and  full  examination:  if  otherwise, 
the  same  sentence  must  be  required  as  before;  that  is,  upon 
refusal,  the  judgment  pronounced  for  High-Treason. 

Mr  Mordant.  My  Lord,  I  humbly  crave  the  act  may  be 
read. 

Mr  Attorney-General.  The  act  is  publick :  the  Court  are 
not  to  give  you  an  account  of  their  authority,  or  the  way  of 
their  proceedings.  They  require  your  answer. 

Mr  Mordant.  My  Lord,  shall  I  not  know  by  what  Law  I 
am  tried,  nor  by  what  act,  nor  by  what  Commission  2 

Lord  President.  You  seem  to  be  a  young  Gentleman:  I 
wish  rather  you  would  plead  not  guilty,  or  make  an  ingenuous 
Confession. 

Mr  Mordant.  My  Lord,  this  is  the  first  time  that  I  have 
been  before  any  Court  in  my  life :  I  desire  that  my  reason  may 
be  convinced.  Either  assign  me  Counsel  to  argue  it  with  this 
learned  Counsel;  and  if  they  convince  my  Counsel,  I  shall 
submit:  or,  if  this  Counsel  will  say  the  Law  doth  debar  me  the 
hearing  of  the  Commission  and  the  Act  read  ix>  me,  I  shall 
refer  it  to  the  Judges  of  the  Law,  and  by  their  opinions  I  will 
stand  or  fall. 

Mr  Attorney- General.  My  Lord  President,  you  have  offered 
that  Gentleman  very  seasonable  advice:  I  wish  he  may  be 
capable  of  it.  And  in  these  debates,  I  wish  he  doth  not  lose 
those  advantages  that  are  really  intended  for  him.  For  the 
Court,  it  is  by  Act  of  Parliament;  and  no  judicature  in  Eng- 
land can  require  an  account  of  their  proceedings. 

Mr  Mordant.  My  Lord,  pray  give  me  leave  to  ask  this 
question,  whether  there  is  any  Precedent  for  this1? 

Mr  Attorney- General.  By  way  of  advice,  I  do  acquaint 
you  that  there  is  no  judicature  in  England  superior  to  this,  but 
the  Parliament  immediately.  You  are  here  impeached  of  a 
very  high  crime,  High-Treason ;  it  may  be  a  strain  of  youth : 
the  first  step  to  mercy  is  confession. 

Mr  Mordant.  My  Lord,  I  have  heard  that  the  Judges  of 
the  Land  are  the  best  and  proper  expositors  of  the  Law:  and 
if  they  declare  that  this  is  the  sense  of  the  act,  I'll  submit  to 
the  Court.  If  the  Court  will  allow  me  Counsel,  I  shall  submit 
if  my  Counsel  be  convinced.  I  desire  to  hear  the  Commission 
read. 

Mr  Attorney-General.  My  Lord,  this  Gentleman  was  a 
Fellow-Prisoner  with  one  that  went  before  him;  he  walks  after 


Cromwell. 


the  same  steps:  I  wish  he  may  not  run  into  the  same  error. 
These  tilings  were  urged  by  I  >r  Hewet',  and  the  Court  hath 
ruled  that  their  authority  is  sufficient  ;  and  therefore,  my  Lord, 
be  pleaded  that  this  Gentleman  may  plead. 

Mr  Mordant.  I  am  overborne  both  for  Jury  and  Coun-.-l  : 
I  desire  that  my  reason  may  be  convinced.  If  this  Counsel 
will  give  it  under  their  hands  that  this  is  law  by  the  act  of 
1656,  if  you  will  say  under  your  hands  that  this  is  Law,  that 
I  must  be  excluded  of  Jury  and  Counsel,  and  that  I  must  not 
know  the  Commission  by  which  I  am  tried,  I  will  proceed. 

Lord  President.  I  am  afraid  you  have  received  ill  advice, 
from  others :  possibly  you  know  what  is  become  of  that  prisoner 
that  spake  of  Counsel.  We  cannot  assign  you  Counsel  as  to 
matter  of  fact:  the  Law  and  Act  of  Parliament  have  made  us 
your  Judges,  and  therefore  you  are  to  plead. 

Mr  Mordant.  My  Lord,  I  desire  that  that  act  may  be 
read,  to  know  whether  I  am  to  be  excluded  of  Jury  and 
Counsel :  I  refer  it  to  this  Counsel. 

Mr  Attorney-General.  I  doubt  the  Gentleman  is  in  jest: 
we  are  here  to  attend  by  command  of  his  Highness  the  Lord 
Protector;  these  Gentlemen  are  all  sworn  by  Act  of  Parliament. 
It  is  a  little  slighting  of  the  Court,  to  appeal  from  the  Court 
to  the  Counsel :  but,  my  Lord,  I  beseech  you  he  may  forbear 
to  say  he  is  overborne.  You  shall  have  Justice  done,  if  you 
will  plead;  if  not,  there  was  a  Precedent  but  now.  If  you 
please  to  put  yourself  upon  the  trial,  you  shall  have  a  fair 
trial. 

Mr  Mordant.  My  Lord,  convince  me  by  this  act  that  I 
am  to  lose  the  right  of  Jury;  I  have  not  heard  any  reason  why 
I  must  lose  it. 

Mr  Attorney- General.  I  do  tell  you  the  Court  hath  given 
Judgment  just  now  in  the  like  case. 

Mr  Mordant.     I  ask  a  Precedent  for  this. 

Mr  Attorney-General.  I  tell  you  a  Precedent,  Sir  Henry 
Slingsby  and  Dr  He  wet2. 

Mr  Mordant.  Is  it  a  good  Precedent?  If  any  give  an  ill 
Precedent,  it  is  reason  I  should  debate  it  myself. 

Mr  Attorney-General.  I  humbly  conceive  that  this  Court 
is  your  Court,  and  you  ought  to  plead  it. 

Mr  Mordant.     My  Lord,  I  desire  I   may  be  heard :  the  ; 
words  are,  that  the  respective   Commissioners,   or  the  major  j 
ipart  of  them,  are  to  meet,  &c.    I  humbly  conceive,  without  the 
whole  I  cannot  be  tried. 

1  See  ante,  p.  708. 

2  See  ante,  pp.  693  and  7 
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Lord  President.  All  this  that  you  ask  of  us  now,  we  have 
declared  this  morning  already  to  one  who  was  before  you  at  the 
bar1:  the  Quorum  of  this  Commission  is  seventeen,  or  any  of 
them.  We  must  require  you  again  to  plead. 

Mr  Mordant.  My  Lord,  I  desire  a  little  Patience:  the 
number  of  the  Commissioners  is  seventeen:  I  conceive  that 
must  be  very  much  strained  in  reason,  that  they  must  try,  be- 
cause it  relates  to  the  respective  Commissioners.  Several  persons 
were  allowed  Counsel;  I  humbly  desire  Counsel. 

Lord  President.  That  is  when  there  is  matter  of  Law. 
You  have  alleged  nothing:  you  are  now  upon  matter  of  fact. 

Mr  Mordant.  My  Lord,  my  Indictment  is  matter  of  Law, 
and  upon  that  I  may  safely  demand  Counsel :  I  desire  to  have 
i  Counsel  as  to  my  Indictment. 

Lord  President.  Your  reason,  and  my  reason,  and  all 
reason,  must  submit  to  the  Law:  you  are  now  upon  matter  of 
fact :  the  single  question  is,  Guilty,  or  not  guilty  ? 

Mr  Attorney-General.  My  advice  to  you  is,  that  you  would 
put  yourself  upon  your  trial. 

Mr  Mordant.  I  am  not  convinced  at  all,  but  forced  upon 
it ;  and  it  is  a  hard  thing :  it  is  reason  that  my  reason  should 
be  convinced.  If  this  act  doth  say  in  any  place  that  I  must 
lose  these  privileges,  or  if  the  Judges  will  declare  it  to  be  so,  I 
will  submit  to  it.  If  the  Judges  will  declare  that  I  must  be 
tried  thus,  God's  will  be  done;  I  desire  to  stand  and  fall  by  the 
Laws. 

Solicitor-General  Ellis.  I  will  tell  you  where  his  mistake 
is :  he  speaks  of  former  trials,  which  we  do  not  deny.  But  this 
Gentleman  will  agree  that  it  is  in  the  power  of  Parliament,  by 
Acts  of  Parliament,  to  alter  those  trials.  We  conceive  that 
this  Act  of  Parliament 8  hath  determined  this  very  question : 
for,  my  Lord,  it  is,  that  you  shall  examine  upon  oath,  and 
thereupon  proceed  to  conviction  and  final  sentence,  not  by 
Jury :  and  this  Act  of  Parliament  hath  entrusted  you  to  be 
both  Judge  and  Jury.  All  Englishmen  must  submit  to  what 
the  Parliament  hath  done :  and  the  Parliament  hath  determined 
this  question,  that  you  have  power  to  examine  upon  Oath,  and 
thereupon  proceed  to  Conviction  and  final  Sentence,  not  by 
Jury :  and  this  Act  of  Parliament  hath  entrusted  you  to  be 
both  Judge  and  Jury.  All  Englishmen  must  submit  to  what 
the  Parliament  hath  done :  and  the  Parliament  hath  determined 
this  Question,  that  you  have  power  to  examine  upon  Oath,  and 
thereupon  to  proceed  to  Conviction.  If  a  Jury  was  to  do 


1  See  Hewet's  case;  ante,  p.  708. 

2  See  Act  of  1656,  c.  3 ;  ante,  p.  655. 
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it,  you  were  not  to  proceed  to  conviction.  This  Gentleman 
says  there  is  no  Precedent  for  it ;  but  we  say  it  was  the  same 
in  Queen  Elizabeth's  time :  they  proceeded  to  conviction  and 
final  sentence,  when  they  proceeded  against  Duke  Hamilton1, 
Lords  Capela,  and  Holland8.  Did  not  the  Parliament  approve 
of  what  they  did  in  that  case  as  just,  honourable,  and  lawful? 
Did  not  Duke  Hamilton,  did  they  not  all  petition  the  House? 
Did  not  the  Parliament  order  execution  upon  some,  and  cleared 
others?  To  say  this  is  without  Precedent,  when  Precedents 
are  so  frequent,  I  wonder  that  should  be  said.  To  that  point 
of  a  Jury :  I  must  tell  this  Gentleman  he  speaks  of  a  Jury,  but 
hath  not  put  himself  upon  a  trial.  After  he  hath  pleaded  not 
guilty,  then  it  must  be  considered  the  manner  of  the  proceed- 
ing; but  to  come  before  he  plead  guilty,  or  not  guilty,  to  desire 
a  Jury,  this  is  a  little  to  anticipate  your  Judgment. 

Mr  Mordant.  I  do  not  shun  to  be  tried  by  the  Act  of 
Parliament,  but  refer  myself  to  the  Judges,  that  the  privi- 
leges of  the  act  may  not  be  taken  from  me. 

Mr  Attorney- General.  The  Parliament  hath  thought  fit  to 
go  this  way,  and  it  is  not  to  be  disputed :  they  that  live  in  this 
nation  are  not  to  dispute  it.  If  that  Gentleman  will  please  to 
recollect  himself,  and  not,  my  Lord,  thus  expostulate  and  dis- 
pute with  the  Court  of  Justice,  if  he  please  to  put  himself 
upon  a  trial,  if  he  thinks  himself  innocent,  I  think  it  is  best; 
and  if  he  refuse  it,  his  sentence  is  from  himself. 

Mr  Mordant.  I  do  not,  my  Lord,  dispute  the  Power  of  the 
Court;  but  I  desire  my  reason  may  be  convinced,  and  that  I 
may  have  Counsel. 

Lord  President.  We  are  clearly  of  opinion,  we  have  not  Power 
in  this  case  to  appoint  any  other  Jury,  not  to  summon  a  Jury; 
we  ourselves  have  taken  an  oath.  You  would  do  well  to  plead. 

Mr  Mordant.  My  Lord,  I  have  but  little  to  say;  and  that 
is,  that,  as  that  Gentleman  said,  it  was  referred  to  the  Court 
what  Jury  I  shall  have,  I  desire,  my  Lord,  to  know  whether 
the  Court  doth  intend  to  try  me  by  a  Jury. 

Mr  Solicitor-General.     They  do  not. 

Mr  Mordant.     Is  the  Court  Judge  and  Jury? 

Mr  Attorney-General.  If  you  will  deal  ingenuously  with 
the  Court,  I  think  that  is  best. 

Mr  Mordant.  Seeing  I  am  here  over-ruled,  though  not  con- 
vinced in  my  reason,  I  shall  demur  to  the  Court,  and  plead 
not  guilty.  I  desire  a  copy  of  my  Indictment,  and  time  to  plead. 

Lord  President.  It  was  never  done:  an  Indictment  of 
High-Treason  was  never  delivered  to  any  prisoner. 


1  See  ante,  p.  593.          a  See  ante,  p.  597. 


3  See  ante.  ' 
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Mr  Mordant.  I  urge  my  Lord  Coke  for  authority,  for  a 
copy  of  my  Indictment. 

Clerk.  John  Mordant  Esq.;  you  stand  here  charged 
of  High-Treason;  to  this  charge  you  plead  not  guilty:  is  this 
your  plea1? 

Mr  Mordant.  Yes.  I  beg,  my  Lord,  that  my  Ignorance 
of  the  Laws  may  not  prejudice  me,  not  understanding  or  know- 
ing anything  of  the  Laws :  and  this  granted  me,  I  shall  address 
to  my  justification. 

Mr  Attorney- General.  Do  you  stand  to  your  plea,  not 
guilty? 

Mr  Mordant.     Yes. 

Mr  Lechmere  as  Counsel  for  the  prosecution  then  opened 
the  case  stating  the  substance  of  the  charge. 

Mr  Attorney-General.  I  wish  Mr  Mordant  had  done  this 
before,  and  made  himself  capable  of  more  favour. 

Mr  Mordant  asked  for  pen,  ink,  arid  paper,  which  was 
granted  him. 

John  Stapely  was  called  and  sworn. 

Mr  Attorney-General.  We  produce  this  Gentleman  (I 
suppose  he  is  well-known  to  the  prisoner)  to  prove  this  charge: 
I  desire  he  may  declare  what  he  knows.  What  do  you  know 
concerning  the  discourses  of  Mr  Mordant  with  you,  touching 
the  bringing  in  Charles  Stuart  ] 

Stapely.  I  have  been  in  Mr  Mordant's  Company  several 
tinifs;  but  what  I  can  say  will  not  be  much.  Mr  Mordant 
did  once  tell  me  there  was  a  Design  for  bringing  in  the  King; 
and  he  did  ask  me  if  I  did  not  know  of  such  a  thing.  I  told 
him  no.  He  was  pleased  to  tell  me  somewhat  of  it.  I  asked 
him  if  he  was  engaged  in  it :  he  told  me  he  was  not. 

Mr  Attorney-General.  What  did  he  tell  you  concerning 
his  being  entrusted  by  the  King  therein] 

Stapely.  He  told  me  the  King  wrote  to  him,  tc  speak 
to  his  Friends  that  they  should  be  ready  to  assist  him  when  he 
should  come  into  England  with  Force ;  which  he  told  me  was 
with  7000  men.  This  was  the  chief. 

Mr  Attorney-General.  Did  he  not  say  that  he  had  Com- 
missions from  the  King] 

Stapely.  He  did  not  tell  me  so;  but  I  have  heard  him 
say  that  others  had  Commissions,  two  other  Gentlemen  in 
Surrey. 

Mr  Attorney-General.  Did  not  he  encourage  you  thereto  ] 
What  arguments  did  he  use] 

Stapely.     He  spoke  to  me  of  it  several  times. 

Mr  Attorney-General.     After  what  manner  ] 
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Staprly.      Only    in    (  '..innirndation   of   tin-    tiling:    I  heard 
him   say    that    it'  there   were   a  necessity,    th«-    Surrey 
would  come  into  Sussex,  to  assist  them. 

M  r  Attorney-General.  Who  was  present  at  any  of  these 
Discourses? 

pely.     There  was  no  one  but  himself  and  myself. 

Mr  Attorney-General.     At  what  place,  and  at  what  time?    j 

Stapely.  Near  his  own  house,  at  several  times.  I  have 
told  you  the  main  of  the  Discourses. 

Mr  Mordant.     Mr  Stapely,  about  what  time  was  this? 

Stapely.     Above  a  year  since. 

Mr  Mordant.  Mr  Stapely,  at  what  place  was  the  encourage- 
ment made? 

Stapely.  I  do  not  know  what  you  mean  by  encourage- 
ment :  you  only  told  me  of  it. 

Mr  Mordant.  I  desire  to  know  when  I  told  you  that  I  had 
received  a  letter  to  encourage  my  friends  from  beyond-sea,  and 
who  was  by? 

Stapely.     There  was  no  body  by. 

Lord  President.  About  what  time  did  he  tell  you  of  this 
letterl 

Stapely.     About  half  a  year  since. 

Lord  President.     Who  was  by? 

Stapely.     No  body,  my  Lord. 

Mr  Solicitor- General  Ellis.  Did  he  tell  you  it  was  the  King 
that  wrote  to  him;  and  therefore  it  was  just  to  assist  him? 

Stapely.  I  think  I  heard  him  say  so;  I  cannot  take  my 
oath  of  it. 

Lord  President.  Did  he  tell  you  what  considerable  persons 
were  concerned? 

Stapely.  I  have  heard  him  speak  of  some  persons  who 
were  engaged  in  this  Design;  Sir  Francis  Vincent,  and  one 
Brown :  he  said  that  Sir  William  Waller  told  him  to  speak 
to  me. 

Lord  President.     When? 

Stapely.  Above  a  year  since:  it  was  since  the  Parlia- 
ment. 

Mr  Mordant.  My  Lord,  I  do  not  know  Sir  William 
Waller. 

The  Attorney- General  called  Anthony  Stapely  and  asked 
him  what  discourse  he  had  had  with  Mr  Mordant,  touching 
Charles  Stuart. 

Anthony  Stapely  replied  :  We  were  about  a  quarter  of  a 
year  ago  at  the  Half-Moon  Tavern  in  Aldersgate  Street:  at  that 
time  there  was  no  discourse  about  the  Business.  After  that  i 
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he  was  speaking  to  me  about  the  times,  losses  of  privileges, 
great  taxations,  &c.  wherein  I  agreed  with  him,  and  wished 
they  might  be  better.  I  asked  him  if  there  was  any 
way  to  help  it.  He  said,  yea;  that  Charles  Stuart  was  intend- 
ing for  England;  and  that  would  be  a  fair  opportunity  to 
redress  all  Grievances.  At  Berkshire-House  he  was  pleased 
to  enquire  concerning  the  affairs  of  Sussex,  and  in  what  pre- 
paration they  were,  in  case  the  King  of  Scots  should  land.  I 
told  him  I  did  not  know;  I  had  not  been  in  the  Country 
lately;  but  1  believed  that  there  would  be  an  appearance 
suitable  to  his  expectation.  He  told  me  something  concerning 
Surrey;  that  there  was  a  considerable  strength  there,  ready 
to  assist  us  in  Sussex,  and  join  with  us  when  any  such  thing 
should  happen.  He  said  that  he  had  delivered  out  four  Com- 
missions, three  for  horse,  and  one  for  foot ;  but  to  whom  I  know 
not :  I  dare  not  swear  this ;  but  it  is  to  the  best  of  my 
remembrance. 

Mr  Attorney-General.  What  discourse  past  between  you 
at  the  Half- Moon  Tavern  in  Aldersgate-Street  about  March  last  ? 

Anthony  Stapely.  It  was  the  day  that  the  Cavalier  Party 
were  to  depart  the  city:  there  was  Captain  Mallory,  myself, 
and  Mr  Mordant.  And  then  he  spoke  again  concerning 
Sussex;  that  the  King  of  Scots  coming  was  even  expected;  and 
desired  to  know  in  what  readiness  we  were.  I  told  him  I 
could  not  tell;  but  I  believed  that  things  were  in  as  great 
a  forwardness  as  the  time  would  permit.  It  was  agreed 
that  some  of  our  county  should  meet  Mr  Mordant  at  Crawley, 
in  Surrey,  upon  the  Tuesday  following. 

Mr  Attorney-General.  What  was  the  end  of  your  meeting? 

Anthony  Stapely.  It  was  to  consider  further  how  things 
might  be  carried  on,  as  to  the  business  of  Surrey  and  Sussex: 
there  was  an  expectation  of  the  landing  of  Charles  Stuart;  and 
Mordant  said  that  he  heard  Charles  Stuart  was  in  reavliness. 
Mr  Mallory,  myself,  and  Mr  Mordant,  were  to  meet,  further 
to  debate  of  things.  I  understood  it  was  for  the  business  of 
the  King ;  but  it  was  not  positively  so  expressed.  He  asked 
me  how  things  went  on  in  Sussex.  I  told  him  I  could  not 
satisfy  him  :  therefore  we  told  him  that  some  of  our  county 
should  meet  him  at  Crawley,  to  give  him  an  account.  He  said 
there  was  a  considerable  force ;  but  I  never  heard  him  speak 
of  any  number  of  horse,  or  foot  in  Surrey. 

Mordant  cross-examined  the  witness,  and  asked  him  when 
he  spoke  to  him  of  this. 

Anthony  Stapely.  My  Lord,  it  was — I  cannot  tell  the 
days:  but  it  was  soon  after  the  breaking-up  of  Parliament; 
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all  tin- 
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.Mr   Mordant. 
who  was  by? 

Anthony  Stapely.  As  I  take  it,  the  first  discourse  was  at 
L<>  ML;-  Acre;  but  nobody  was  by. 

.Mr  Mordant.  I  desire  to  know  the  time  when  I  met  him 
at  the  1  1  ait'-  Moon  Tavern] 

Anthony  Stapely.  It  was  the  day  set  for  the  departing  of 
tin-  (  \i\  alier  Party  out  of  Town. 

Mr  Mordant.    I  desire  to  know  who  was  by] 

Anthony  Stapely.     Captain  Mallory. 

Mr  Mordant.  I  desire  to  know  whether  I  did  meet  the 
persons  at  the  place  appointed] 

Anthony  Stapely.  My  Brother  and  Mr  Mallory  did  not 
iin  ft  him,  because  my  Brother  was  sent  for  to  Whitehall. 

Mr  Mordant.  I  desire  to  know  the  names  of  the  witnesses 
to  all  he  says. 

Anthony  Stapely.  It  was  all  private;  only  once  at  the 
Half-Moon  Tavern  with  Captain  Mallory. 

Mr  Attorney-General.  My  Lord,  there  was  mention  made 
of  one  Captain  Mallory,  whom  we  did  intend  to  have  as  a  wit- 
ness: he  was  committed  upon  this  Design,  being  privy  to  it. 
It  hath  so  fallen  out  that  he  is  lately  escaped.  I  desire  that 
Mr  Serjeant  at  Arms,  Major  Ellison,  Thomas  Tatlock,  and 
William  Capput,  may  be  sworn. 

Mr  Attorney-General.  We  do  produce  these  witnesses  for 
this  nid:  Captain  Mallory  was  a  prisoner,  and  we  did  intend  to 
make  use  of  him  here;  but  it  hath  so  fallen  out,  that  his  guilty 
conscience  hath  made  him  to  fly.  Ask  these  concerning  his 
being  in  custody,  and  endeavour  of  escape. 

Major  Ellison.  My  Lord,  Captain  Mallory  was  in  custody, 
and  a  guard  constantly  set  upon  him,  which  guard  was  relieved 
every  twenty-four  hours.  The  manner  of  his  escape  I  only 
had  by  relation.  We  have  used  all  our  endeavours  to  have 
found  him  since  he  is  escaped:  that  night  we  sent  to  South- 
\vark.  to  Inns  there,  and  laid  wait  for  him;  and  sent  to 
Captain  Mallory's  Brother-in-Law,  where  he  formerly  lay, 
examined  him,  but  all  in  vain.  Where  we  had  any  inti- 
mation of  any  relation  of  his,  we  did  send  to  search  for 
him. 

S.-rjeant-at-Arms.  My  Lord,  upon  the  t  \\.-nty-eighth  of 
May  last,  since  the  escape  of  Captain  Mallory,  I  received  a 
warrant  from  the  Council,  commanding  me  to  use  all  dili- 
gence for  apprehending  Captain  Mallory;  I  have  accordingly 
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)r~~,6.  cannot  find  him. 

Thomas  Tatlock.  My  Lord,  Captain  Mallory  went  away 
Mock's  \  about  nine  a-clock  at  night :  he  went  away  in  a  black  suit  and 
I  cloke. 

William  Capput.  All  that  I  know,  my  Lord,  is,  that  Cap- 
tain Mallory  was  a  prisoner,  and  changed  his  habit  and  hair, 
went  away,  and  left  money  in  the  window  to  pay  for  his 
lodging. 

Mr  Attorney-General.  My  Lord,  the  intention  is  to  shew 
you  Captain  Mallory  was  a  prisoner,  is  escaped,  and  what 
means  have  been  used  for  his  apprehension.  Officer,  pray 
swear  Mr  Scobell. 

Mr  Scobell  sworn. 

Mr  Attorney-General.  My  Lord,  Mr  Scobell  was  one  of 
the  Justices  of  the  Peace  that  took  Captain  Mallory's  Exami- 
nation upon  oath. 

Mr  Scobell.  My  Lord,  Captain  Mallory  gave  informa- 
tion upon  oath,  before  my  Lord  Goffe  and  myself,  upon  the 
twenty-first  of  April  last;  and  upon  his  oath  did  inform  us, 
that  about  the  beginning  of  March  last,  Captain  Anthony 
Stapely  and  himself  being  at  the  Half-Moon  Tavern,  John 
Mordant  Esq.  being  upon  the  Exchange,  was  sent  for  to  Mr 
Stapely,  and  that  he  came.  Thereupon  Mr  Stapely  presented 
j  Captain  Mallory  to  Mr  Mordant  as  a  Gentleman  that  was 
interested  in  Charles  Stuart's  Design,  together  with  Mr  Stapely, 
that  was  his  Brother:  he  said  that  by  that  brother  he  meant 
John  Stapely  Esq.  thereupon  he  informed  us,  that  Mr  Mor- 
dant did  demand  of  Captain  Mallory  in  what  readiness  the 
horse  that  were  to  be  raised  in  Sussex  were.  Mr  Mallory 
informed  us,  that  to  that  he  returned  an  answer,  that  they 
were  not  in  so  good  a  posture  as  he  did  believe  Mr  John 
Stapely  had  represented  to  Mr  Mordant,  but  doubted  that  they 
would  fall  much  short  Mallory  told  us  that  at  that  answer 
Mr  Mordant  did  much  wonder,  because  he  said  Charles  Stuart 
the  King  was  in  a  very  good  position;  and  that  there  was  a 
daily  expectation  of  his  coming  over  with  forces;  and  that 
thereupon  Mr  Mordant  did  desire  that  there  might  be  a  meet- 
ing in  some  convenient  place  between  him  and  Mr  Stapely, 
and  some  others  of  that  County  of  Sussex,  as  should  be  thought 
fit.  My  Lord,  it  was  (he  said)  to  this  end,  that  they  might 
confer  together,  and  understand  how  the  affairs  stood  in  refer- 
ence to  the  Counties  of  Sussex  and  Surrey,  that  they  might 
the  better  assist  each  other  in  the  intended  insurrection.  He 
did  inform  us,  my  Lord,  that  accordingly  it  was  agreed  there 


well. 


should  be  a  meeting  upon  the  Tuesday  following  at  Crawley; 
and  in  order  thm-unto,  he  said  tlcit  Mr  Anthony  Stately  and 
liiniM-lf  did  speak  with  Mr  John  Stapdy  to  !i 

imu'ly  at  Crawley  upon  the TueadAf  following,  And  they 

did  agree  to  it.     He  said  that  they  should  meet  with  Mr  Mor- 

t  Crawley;  lnit  in  the  meantime  Mr  John  Stapely  being 

sent  tor  to  Whitehall,  that  meeting  was  prevented.     My  Lord, 

this  is  all. 

Lord  President.  Mr  Mordant,  would  you  ask  Mr  Scobell 
any  Question] 

Mr  Scobell.  I  suppose  that  Mr  Mordant's  asking  me  any 
Question  will  not  advantage  him,  or  that  my  testimony  is  dis- 
advantageous to  him:  for  all  that  I  have  spoke  was  the  same 
that  Mallory  declared  unto  me,  and  my  Lord  Goffe,  as  Justices 
of  the  Trace. 

Mr  Mordant.  My  Lord,  I  neither  know  this  Gentleman, 
nor  Mr  Mallory,  upon  my  oath. 

Mr  Attorney-General.  Mr  Anthony  Stapely,  were  you 
with  Captain  Mallory  and  Mr  Mordant  at  dinner  together  at 
the  Half-Moon? 

Mr  Anthony  Stapely.  My  Lord,  Captain  Mallory  was 
once  there;  but  not  at  dinner. 

The  Solicitor-General.  The  Attorney-General  hath  exhibited 
a  Charge  of  High-Treason  against  the  Prisoner  at  the  Bar,  that 
\\as.  to  raise  force  against  the  Government,  and  publish  Charles 
Stuart  to  be  King,  and  held  correspondence  with  him. 

.Mr  .Mordant  was  then  heard;  in  his  defence  he  said,  My 
Lord,  you  have  heard  the  witnesses:  the  first  Gentleman,  Mr 
John  Stapely,  was  pleased  to  urge  against  me,  that  I  said 
Charles  Stuart  wrote  to  me  to  engage  my  friends,  but  said  not 
that  he  saw  the  Letter,  or  that  any  one  was  by.  He  did  not 
name  the  time  and  place  but  at  random;  but  alleged  I  said  so. 
IVing  asked  about  Commissions,  he  denies  that  I  told  him  I 
either  had  Commissions,  or  delivered  any.  He  says  I  gave 
him  encouragement  to  this  engagement,  or  what  he  calls 
it ;  but  he  doth  not  say  what  kind  of  encouragement  it 
was;  he  doth  not  say  I  promised  him  Money  or  Preferment. 
He  says  he  heard  I  engaged  two  other  Gentlemen,  Sir  Francis 
Vincent  and  Colonel  Brown.  He  was  asked,  if  any  was  by 
at  these  Discourses;  he  said  none  was  by.  My  Lord,  this  is  a 
single  witness  :  he  says  it  was  a  year  or  more  since;  he  says  I 
said  1  was  instructed  by  Charles  Stuart  about  the  latter  end 
of  last  winter.  For  Mr  Anthony  Stapely,  he  urges  against  me, 
that  at  his  Lodging  I  discoursed  with  him.  that  the  way  to 
help  us  was  to  brin i;  in  C'harles  .Stuart:  he  says  that  I  said  in 
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Surrey  there  was  a  considerable  strength  to  join  with  Charles 
Stuart,  which  if  true  might  prove  troublesome  to  me;  but  I 
have  not  been  in  Surrey  this  year  and  a  half.  He  says,  to  the 
best  of  his  remembrance,  I  said  I  had  three  or  four  Commis- 
sions, but  he  says  it  is  only  to  the  best  of  his  remembrance,  but 
doth  not  say  he  saw  the  Commissions,  and  will  not  swear 
whether  they  were  for  horse  or  foot.  He  says,  at  the  Half- 
Moon  I  spake  with  him  and  Mallory ;  who  Mallory  is,  I  have 
already  said.  He  says,  I  did  name  the  number  of  the  forces 
that  were  ready :  he  says,  that  we  agreed  to  meet  on  the 
Tuesday  following  at  Crawley  with  Mr  Mallory,  but  that  I 
was  not  there.  My  Lord,  I  do  not  know  that  place;  he  says 
it  is  in  our  County,  but  it  is  not :  he  says  it  was  his  brother 
John  Stapely  that  was  to  meet  me.  He  says,  it  was  not  about 
any  positive  thing  I  was  to  meet  them  there,  but  in  general  to 
carry  on  things  about  the  intended  Design.  He  does  not  say 
that  I  said  it,  but  that  I  said  I  heard  that  Charles  Stuart  would 
land  with  a  considerable  party.  He  said  it  was  to  debate  things 
in  general :  nothing  was  said  about  Charles  Stuart,  that  he 
was  not  mentioned,  but  he  supposed  it  to  be  so.  He  says 
positively,  that  I  never  spake  of  any  number  of  horse  or  foot, 
or  any  thing  of  that  kind.  I  asked  him,  when  I  first  spoke  of 
this;  he  mentioned  no  time,  would  not  say  any  positive  time, 
but  said  all  was  since  the  breaking  up  of  the  Parliament.  I 
asked  him  who  was  by;  he  said  no  body,  all  was  private.  He 
says,  the  time  when  we  were  at  the  Half-Moon  was  near  the 
time  that  those  that  served  the  late  King  were  banished.  He 
says  positively  I  did  not  meet  at  the  place  appointed,  and  he 
gives  the  reason,  a  very  insufficient  one,  namely  that  his  Brother 
was  sent  for ;  that  could  not  hinder  me.  He  waves  his  own 
meeting:  he  says  all  was  private.  I  submit  it  all  to  this 
honourable  Court. 

The  Solicitor-General  replied.  The  charge  is  for  levying 
of  war  to  alter  the  Government,  and  embroil  us  again  in  a 
new  war:  to  which  he  pleads  not  guilty.  For  the  proof  of 
this,  we  have  offered  to  you  witnesses;  I  shall  take  them  in 
order  as  the  Gentleman  did  at  the  bar.  John  Stapely  said,  Mr 
Mordant  said  the  King  writ  to  him  to  encourage  and  engage 
his  friends  to  assist  him  at  his  coming;  but  says  not  the  time 
when  this  was  done.  He  says  he  did  not  see  the  letter,  but 
says  Mr  Mordant  told  him  he  had  a  letter:  all  the  discourses 
(because  he  says  there  was  no  time)  agree  that  it  was  since  the. 
tenth  of  October  1656,  and  so  it  is  clear  within  this  Act,  and 
within  your  Jurisdiction.  Now  see  how  it  was  carried  on  : 
after  he  had  told  him  this,  how  doth  he  encourage  him  in  his 
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im  the  Justice  of  the  cause,  the  persons  engaged  1 1 
and  of  Sir  William  Waller]  Then,  my  L..nl.  in-  told  them  if 
roes  of  Sussex  were  not  sufficient,  that  th<*  Sunvy  Forces 
would  come  to  assist  them  for  the  omiinir  in  of  Charles  Stuart: 
to  this  both  John  and  Anthony  Stapely  swear.  So  that  w« 
onuvive,  under  favour,  that  John  Stapely  and  Anthony  Stapely 
do  agree  in  most  of  the  circumstances.  Anthony  Stapely  says, 
that  Mr  Mordant  came  to  him,  tells  him  there  were  great 
grievances;  "ay,"  says  he,  "but  how  shall  it  be  remedied  1" 
Tells  him  that  Charles  Stuart  intended  to  come  to  England 
with  a  great  force,  which  would  redress  them.  Mordant  asked 
him  how  the  Business  was  in  Sussex1?  said  it  was  not  in  so  good 
a  position  as  he  expected :  that  the  Surrey  Forces  should  join 
with  the  Sussex.  My  Lord,  I  leave  it  nakedly  to  you,  if  you 
find  this  to  be  true,  and  we  submit  to  you  that  it  is,  Mr 
Attorney- General  will  pray  what  his  place  requires. 

Mr  Attorney-General.  You  have  heard  the  business,  this 
Gentleman  hath  interposed  himself  where  he  was  not  called ; 
it  is  a  happiness  this  business  was  discovered.  Upon  this  evi- 
dence I  leave  it  to  your  Justice,  and  as  you  shall  judge.  I 
shall  say  no  more. 

Mr  Mordant.  My  Lords,  I  will  speak  to  you  very  short, 
it  is  this :  that  to  all  this,  though  it  be  urged  against  me  by  the 
ablest  men  in  the  land,  yet  there  is  but  one  witness  in  a 

manner,   and    that   differing    in   many  circumstances [He 

was  interrupted.]  My  Lord,  I  leave  it  to  you,  I  remit  my  life 
into  your  hands,  resting  and  believing  your  Lordships  will  deal 
with  me  as  one  of  this  nation,  an  English  Freeman.  I  leave  it 
to  you,  and  do  submit. 

The  Court  adjourned.  Great  efforts  had  been  and  were 
being  made  by  Mordant's  friends  to  procure  his  acquittal.  His 
friends  had  feared  he  would  have  refused  to  plead,  but  a  mes- 
sage was  conveyed  to  him  not  to  stand  on  that  point  but  to 
plead,  as  Mrs  Mordant  had  by  money  and  other  means  succeeded 
in  securing  the  votes  of  the  Judges.  The  thing  that  most 
pressed  against  Mordant  was  Mallory's  evidence,  and  Mrs 
Mordant  and  her  friends  by  bribing  the  guards  contrived  that 
Mallory  should  escape  when  brought  from  the  Tower  to  \\VM- 
minster  to  give  evidence.  Thus  the  whole  case  against  Mor- 
dant rested  on  the  evidence  of  a  confederate,  Stapely,  and  when 
the  Judges  retired  to  consider  the  case  Mordant's  friends  had 
thus  a  good  opportunity  of  urging  his  innocence.  The  Court 
was  closely  divided;  it  at  first  appeared  there  were  more  for 
a  conviction  than  for  an  acquittal,  but  one  of  tin1  Judy's  lu-in^ 
taken  ill  had  to  leave,  and  thus  the  Court  being  equally  divi- 
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ded,  Lisle  the  president  decided  in  the  prisoner's  favour ;  thus 
Mordant  was  acquitted  by  his  casting  vote. 

Mordant  was  one  of  the  very  few  persons  who  were  acquit- 
ted during  the  Commonwealth  by  the  High  Court  of  Justice, 
some  writers  say  the  only  one.  Cromwell  however  did  riot  allow 
Mordant  to  be  released,  but  kept  him  in  prison  :  on  Mallory 
being  soon  after  retaken,  it  was  proposed  to  try  Mordant 
again.  The  scandal  of  again  trying  a  man  who  had  been 
acquitted  after  a  public  trial  for  the  same  offence  would  have 
been  too  great,  and  shortly  afterwards  Mordant  was  released. 
He  very  soon  again  became  mixed  up  in  the  royalist  plots. 

Oliver  died  on  the  3rd  September  1658,  the  anniversary  of 
Worcester  and  Dunbar.  Richard  whom  he  nominated  as  his 
successor  seemed  at  first  likely  to  be  accepted,  but  he  never 
really  had  any  chance,  as  he  never  had  the  support  of  the  army, 
and  it  was  the  army,  and  it  alone,  that  could  enable  any  one 
to  retain  power.  A  Parliament  had  to  be  called  ;  it  was  sum- 
moned not  on  Cromwell's  reformed  model  but  from  the  old 
constituencies.  They  met  on  the  27th  January  1659.  On  the 
17th  February  a  bill  was  read  a  second  time  to  recognise  his 
Highness's  right  and  title.  On  February  14th  it  was  resolved 
that  it  be  part  of  the  bill  to  recognise  and  declare  His  Highness 
Richard  to  be  the  Lord  Protector  and  Chief  Magistrate  of 
England,  Scotland,  and  livland.  On  the  19th  that  it  be  a  part 
of  the  bill  to  declare  the  Parliament  to  consist  of  two  houses. 
On  the  28th  a  debate  took  place  as  to  the  bounds  and  power  of 
the  other  house,  in  the  course  of  which  it  was  said,  "the  people 
of  England  have  a  right  to  a  single  person  and  to  two  Houses 
of  Parliament."  The  question  as  to  the  Scotch  and  Irish  mem- 
bers being  allowed  tjo  sit  gave  rise  to  great  debates.  At  last 
on  the  24th  March  it  was  resolved  that  the  members  returned  to 
serve  for  Ireland  should  continue  to  sit  in  that  Parliament.  On 
the  28th  March  the  Commons  resolved  by  198  to  125  to  transact 
business  with  the  persons  sitting  in  the  other  house  as  a  House 
of  Parliament  during  the  present  Parliament.  On  the  18th 
April  a  debate  on  the  army  began.  In  it  Lord  Falkland  told 
the  house  "that  they  had  for  a  long  time  been  talking  of  three 
estates  but  that  there  was  a  fourth,  which  if  not  well  looked  to 
would  turn  them  all  out  of  doors."  The  House  resolved  "  that 
during  the  sitting  of  Parliament  there  should  be  no  general 
Council  or  meeting  of  the  officers  of  the  army  without  the 
direction  and  authority  of  the  Lord  Protector  and  both  Houses 
of  Parliament"  To  this  the  army  would  not  assent,  and  com- 
pelled Richard  on  the  22nd  April  to  dissolve  his  Parliament. 
With  the  Parliament  fell  Richard,  and  then  the  army  restored 
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the  Republic.  The  officers  of  the  army  d»»rlan-d  that 
should  be  sent  requiring  the  attendance  of  several  meinbefl  <>r 
this  present  Parliament  :  "tin-  Parliament  of  the  Common- 
wealth beim,'  by  God's  blessing  restored  to  freedom  and  the 
riiiht  of  sitting  accordingly."  On  the  20th  April  !»;:>:;.  S: 
Lenthair  and  about  100  members  took  their  seats.  On  the 
llth  July  they  resolved  that  all  persons  \\  ho  asked  for  an 
indemnity  or  pardon  should  sign  a  declaration  declaring  "that 
through  the  gracious  assistance  of  Almighty  God  I  will  !>••  true 
and  faithful  to  the  Commonwealth  without  a  single  |>erson, 
Kingship  or  House  of  Peers."  A  quarrel  between  the  army 
and  Parliament  was  on  the  point  of  breaking  out,  when  on  the 
9th  August  Parliament  were  informed  that  a  rebellion  had 
broken  out  in  Cheshire  and  Charles  Stuart  had  been  proclaimed 
at  Wroxham  as  Charles  II.  Lambert  and  the  army  were  sent 
to  suppress  the  rising,  and  this  Lambert  did  effectually  at 
Warrington  Bridge.  On  his  return  the  army  sent  their  de- 
mands to  Parliament.  On  the  23rd  September  it  was  resolved 
'*  that  the  humble  petition  and  proposition  of  the  officers  under 
Right  Honourable  the  Lord  Lambert  are  unreasonable  and  of 
dangerous  consequence."  On  the  13th  October  the  army  was 
drawn  up  at  Westminster  and  guards  placed  about  the  doors 
of  Parliament  interrupted  the  members  coming  to  the  House. 

The  army  was  supreme ;  but  what  was  the  army?  The  garri- 
son at  Portsmouth  declared  against  the  army  in  London,  as  also 
did  the  army  in  Scotland.  The  Scotch  commander  Monk  did  not 
desire  to  see  either  Lambert  or  Fleetwood  supreme  in  the  state. 
Declaring  himself  the  champion  of  the  civil  power  against  the 
English  army  he  set  out  for  England.  On  the  8th  December 
at  the  head  of  7000  troops  he  crossed  the  Tweed ;  I^mbert 
advanced  to  meet  him  but  his  army  dispersing  he  was  taken 
prisoner.  Once  more  the  Long  Parliament  was  restored.  On 
December  26th  Lenthall  and  some  50  members  met  at  West- 
minster. On  the  28th  they  resolved  "that  this  House  doth 
approve  of  what  General  Monk  hath  done  in  placing  and 
displacing  of  officers  who  are  hereby  confirmed  in  the  respective 
offices  and  places  and  hearty  thanks  are  given  to  General  Monk 
for  his  fidelity  and  faithful  service."  On  the  2nd  January  1660 
it  was  resolved  that  all  members  of  the  House  should  take  this 
oath.  "I  do  hereby  swear  that  I  do  renounce  the  pretended 
title  or  titles  of  Charles  Stuart  and  the  whole  line  of  the  late 
King  James."  On  the  3rd  February  Monk  entered  London,  on 
the  next  day  the  House  resolved  "That  this  House  shall  be  filled 
up  to  the  number  of  400  for  England  and  Wales,  the  dis- 
tribution be  as  agreed  in  1653."  Resolutions  were  then  passed 
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disabling  all  who  had  helped  any  of  the  line  of  the  late  King 
James  since  the  1st  February  1648,  all  who  had  helped  in 
the  Irish  rebellion,  or  were  of  the  Popish  religion,  from  voting 
or  being  elected.  On  the  26th  February  the  excluded  Presby- 
terian members  took  their  seats.  On  the  1st  March  it  was 
resolved  that  the  dissolution  of  this  Parliament  shall  be  at  or 
before  the  15th  of  this  instant  March.  On  the  5th  March  it 
was  ordered  that  the  Solemn  League  and  Covenant  be  set  up 
and  read  in  every  Church  once  a  year.  On  the  13th  the 
engagement  to  be  faithful  to  the  Commonwealth  without  a 
King  or  House  of  Lords  was  expunged,  and  it  was  resolved 
"that  those  who  had  been  in  arms  for  the  late  King  and  his  son 
should  not  be  disabled."  And  on  the  16th  March  a  Bill  was 
read  a  third  time  and  passed  "for  dissolving  the  Parliament 
j  begun  and  holden  at  Westminster  the  3rd  November  1640 
i  and  for  calling  and  holding  a  Parliament,  on  the  25th  April 
1660,  with  a  provision  that  the  single  actings  of  this  House 
are  enforced  by  the  pressing  necessities  of  the  present  time." 
And  thus  after  an  existence  of  nearly  twenty  years  the  most 
memorable  representative  assembly  that  this  country  has  yet 
seen  and  which  King,  Protector,  and  army  had  failed  to  ex- 
terminate, terminated  its  own  existence. 
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IN  this  Appendix  are  contained  genealogical  tables  of  the  family 
of  Edward  III.  to  shew  how  the  Law  of  Treason  worked  under  the 
Plantagenet  and  Tudor  kings.  From  these  tables  it  will  be  seen 
that,  taking  the  surviving  sons  of  Edward  III.,  the  Dukes  of 
Clarence,  Lancaster,  Gloucester,  and  the  Earl  of  Cambridge,  the 
majority  of  their  descendants  died  by  violence  (in  battle,  or  on  the 
scaffold). 

The  Duke  of  Gloucester  was  murdered ;  his  grandson,  the  Duke 
of  Buckingham,  was  killed  at  the  battle  of  Northampton ;  the  Duke 
of  Buckingham's  son  at  the  battle  of  St  Albans ;  his  grandson  and 
great-grandson  were  both  beheaded. 

Of  the  descendants  of  Lionel  Duke  of  Clarence,  his  grandson,  the 
Duke  of  York,  was  killed  at  Wakefield  Of  the  Duke  of  York's 
children,  two  were  killed  in  battle,  one  beheaded. 

Of  Edward  IV. 's  children  two  were  murdered;  of  his  grand- 
children the  son  and  grandson  of  Edward's  daughter  Katharine  were 
executed  for  treason,  and  the  only  surviving  son  died  an  exile. 

The  Duke  of  Clarence,  his  son,  daughter,  and  grandson  were 
executed  for  treason,  and  three  other  sons  attainted.  Of  the  children 
of  the  Duchess  of  Suffolk,  two  were  killed  in  battle  and  the  other 
beheaded. 

The  list  might  easily  be  enlarged,  especially  if  the  families  into 
whom  the  royal  princes  and  princesses  had  married  were  taken 
into  account.  Table  VII.  gives  an  example  of  this  in  the  case  of 
the  Howards.  The  tables  prove  that  the  Tu<l<>r  idea  of  government 
was  to  get  rid  of  every  one  who  had  any  possible  claim  to  the 
throne,  and  for  this  purpose  they  used  the  law  of  treason. 

The  names  printed  in  italics  in  the  following  tables  are  those  of 
the  persons  who  were  killed  in  battle,  murdered,  beheaded,  or  at- 
tainted. 
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Table  L  TABLE    I. 

Children  rf 

Edward  III.  CHILDREN  OF  EDWARD  III. 

EDWARD  HL  =  PHILIPPA,  daughter  of  William, 
Earl  of  Hainault. 


—    1.  Edward  the  Black  Prince  =  Joan,  daughter  of  Edmund  of  Woodstock,  Earl 

I      of  Kent. 


Edward,  Richard  of  Bordeaux  =  (1)  Anne  of  Bohemia. 

S. 


d.  1365,  aged  7.  d.  1399. 

;.  p. 


=  (2)  Isabella,    daughter    of 

-  2.  Isabel,  married  Ingelham  de  Courcy,  Earl        S.  P.       Charles  VI.,  King  of 

of  Bedford.  France. 

-  3.  William  of  Hatfield  ;  died  an  infant ;  buried  at  York. 

-  4.  Lionel  of  Antwerp,  Duke  of  Clarence. 

-  5*  John  of  Gaunt,  Earl  of  Bichmond,  Duke  of  Lancaster. 

-  6.  Edmund  of  Langley,  Earl  of  Cambridge. 

-  7.  Blanch,  buried  at  Westminster. 

-  8.  Mary,  married  John  Montfort,  Duke  of  Brittany. 

-  9.  Margaret,  married  John  Hastings,  Earl  of  Pembroke. 
10.  William  of  Windsor,  buried  at  Westminster. 

—  11.  Thomas  of  Woodstock,  Earl  of  Buckingham,  Duke  of  Gloucester. 


TABLE   II. 

Lionel,  Zrd 

J?d^  dill  CHILDREN  OF  LIONEL,  DUKE  OF  CLARENCE. 

VIOLET,  (2)  =  LIONEL  of  ANTWERP  =  (1)  ELIZABETH,   Countess  of  Ulster,   daughter 


daughter  of 
the  Duke  of 


Milan. 


third  son  of 
Edward  III.,  created 
Duke  of  Clarence  by 

Edward  ILL; 
d.  1368. 


and  heiress  of  William  de  Burgo,  Earl  of 
Ulster,  Lord  of  Connaught,  and  Maud, 
sister  of  the  Duke  of  Lancaster,  one  of 
the  tliree  co-heiresses  of  the  earldom  of 
Gloucester.  She  died  1363. 


No  issue. 

Philippa= Edmund  Mortimer,  Earl  of  March. 

Boger  Mortimer: 
Earl  of  March. 


Edmund  Mortimer,  Anne  Mortimer  =  Richard,  Earl  of 


Earl  of  March, 
d.  1424. 


Cambridge,  son  of 
Edmund  Lang- 
ley,   5th  son  of 
Edward  III. 
(See  Table  V.) 
Duke  of  York, 
killed  at  Wakefield. 


TABLE    III 


CHILDREN  OF  JOHN  or  GAUNT,  FOURTH  SON  OF  EDWARD  III. 


Gaunl 


Edward  III. 


JOHN  of  GAUNT,  = 
Earl  of  Richmond, 
Duke  of  Lancaster; 
d.  1399. 

=  (1)  BLANCH,  heiress  of  Henry,  fi: 
Duke  of  Lancaster;  d.  13GU. 

r 

John, 
d.  young. 

Edward, 
d.  young. 

1 
Henry,  Earl  of 
Derby,  Duke  of 
Hereford,  King 
Henry  IV. 
(See  Table  IV.) 

Phihppa,  m. 
John,  King  of 
Portugal. 

Elizabeth,  m. 
John  Holland, 
Earl  of 
Huntingdon. 

John  of  Gaunt  =  (2)  Constance,  eldest  daughter  of  Peter,  King 
of  Castile;  d.  1394;  sister  of  Isabella, 
Duchess  of  York. 

Catherine,  TO.  Henry  of  Spain. 

John  of  Gaunt  =  (3)  Katharine,  wife  of  Sir  Hugh  Swinford 
(Guien  Herald  and  King-at-Arms) ;  mis- 
tress of  the  Duke  of  Lancaster  for  some 
time  before  her  marriage;  marriage 
declared  good  and  issue  legitimate  by 
King's  letters  patent  and  Stat.  Ric.  II., 
but  unable  to  succeed  to  crown. 


John  Beaufort, 
Earl  of  Somerset, 
Marquis  of  Dorset, 
d.  1410. 

John  Beaufor 

r 

Henry  Beaufort, 
Bishop  of  Win- 
chester. 

>=  Margaret,  daughter 

Thomas  Beaufort, 
Earl  of  Dorset, 
Duke  of  Exeter. 

1 
Joan,  married  first 
Ralph,  Lord  Nt-vile, 
Earl  of  Westmor- 
land; afterwards 
Robert,  Earl  of 
Ongley. 

commanded  in  I     of  Sir  John  Beau- 
France,  killed  I    champ, 
himself,  1444. 


Beaufort  =  Edmnnd  Tudor, 
(See  Table  IV.)    I  Earl  of  Richmond. 

Henry  VIL 


S.  T.       I. 
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Edward, 
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argaret  Beaufort  = 
(See  Table  IU.)  1 

li  of  York,  =  Henry 
iter  of 

c, 

^         1« 

\land, 
Id, 


r 


enn 
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Elizabeth  =  John  de  la  Pole, 
Duke  of  Suffolk. 


Margaret,  I'rsula, 

m.  Charles  the  Bold,       d.  young. 
Duke  of  Burgundy. 


Pole, 
ncoln. 
toke, 


Edmund  de  la  Pole, 
Earl  of  Suffolk, 
beheaded,  1513. 


Richard  de  la  Pole, 

killed  at  Pavia, 

1625. 


Arthur, 

attainted  of 

treason. 


Ursula  =  Henry  ,  Lord  Stafford. 
(See  Table  VI.) 
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II. 


In  the  Seventh  Report  of  the  Historical  Manuscript  Commission- 
ers, which  has  been  published  since  the  text  was  written,  reference 
is  made  to  some  papers  in  the  House  of  Lords  that  form  a  curious 
commentary  upon  the  proceedings  of  the  High  Court  of  Justice. 
They  are  Petitions  in  the  year  1660  by  various  Members  of  the 
High  Court  of  Justice,  then  under  arrest,  for  mercy.  The  order 
for  the  arrest  of  the  regicides  was  made  on  the  18th  May  1660. 
The  first  petition  is  dated  21st  May,  1660;  it  is  that  of  William 
Heveningham,  and  is  as  follows1 : 

"To  the  Right  Honobu  the  Lords  assembled  in  Parliament 

The  humble  petition  of  William  Heviuingham  Esquire 

Sheweth 

That  yor  petr  did  and  doth  from  his  soule  detest  and  abhorr  that 
abominable  murther  of  the  late  King  of  ever  blessed  memory  and 
doth  humbly  crave  leave  to  informe  yo'  Lo'pp*  that  at  his  tryall  yo* 
petr  did  refuse  to  consent  to  his  Mate  death  by  holding  up  his  hands 
as  the  rest  did,  and  afterwards  did  refuse  to  signe  the  W'arrant  for 
his  said  Ma**  death  although  he  was  pressed  thereunto  by  much 
importunity  by  Serjeant  Bradshaw  the  then  President 

Wherefore  yor  pet'  doth  in  all  humilitie  prosterate  himselfe  at 
the  feete  of  this  high  tribuniall  of  Judicature  and  doth  humbly  pray 

The  p'misses  considered  that  this  noble  house  of  Peeres  would 
be  pleased  to  take  yor  petr  into  yof  consideration  and  co'miseration 
tluit  hee  may  remaine  a  living  monument  of  yo'  mercy  and  clemency 

And  yor  pet'  as  bound  in  duty  shall  ever  pray  &c 

W    1  !  •  '    KMN.,H  AM 

Ordered  that  the  Peticoner  shall  appeare  before  the  Lords  in  Parl1 
on  Wensday  next " 

Heveningham's  petition  was  to  say  the  least  of  it  bold.  Out  of  the 
2-J  Meetings  of  the  High  Court  he  had  attended  nine,  including  that 
when  sentence  was  pronounced,  but  he  had  not  signed  the  Death 
Warrant 

i  1th  Rtp.  Ui*t.  U.SS.  Cornmi.  p.  86. 


1660. 


Papyri  re- 
lating to  Uu 
Rtgieid*. 


wmim 
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1660. 

ir»7ffam 
/{evening- 
ham's 
'2nd  Pe- 
tition. 


On  the  10th  August  William  Heveningham  presented  a  second 
petition1. 

"  To  ye  right  Honble  ye  Lords  assembled  in  Parliament 
The  humble  petition  of  Will'm  Heuenmgham  Esqr. 
Most  humbly  sheweth 

That  yor  Petitioner  hopeth  yor  Loppl  haue  not  that  displeasure 
ag*  him  as  he  hath  sorrow  and  greife  of  heart  ag1*  himselfe  that  by 
y*  threatenings  of  y*  cunning  contrivers  of  that  horride  murther  of 
y*  late  King  p'tending  y*  nothing  was  intended  by  them  ag"  ye  life 
of  his  Matie  he  was  vnhappily  betrayed  into  that  misfortune  to  be 
present  in  that  vniust  court :  but  when  he  saw  their  intentions  did 
not  consent  thervnto  by  holding  vpp  his  hand  nor  the  signing  and 
sealing  that  fatall  warrant  for  his  sd  Matiei  death  and  never  was 
acquainted  or  privie  to  anie  of  their  secret  plotts  and  contrivances 
or  gott  any  advantage  by  them  and  did  euer  oppose  what  might  anie 
waye  strengthen  or  countenance  ye  late  Oliuer  and  his  sonns  tiranni- 
call  gouerinent :  I  lee  did  nlsoe  order  his  brother  Jaye  (a  gentleman  of 
Northfolke)  in  February  last  to  take  vpp  fiue  hundred  pounds  for 
his  MaUei  service  which  was  justified  to  Sr  Horatio  Townshend  and 
Sr  Rob*  Kempe  and  was  y9  first  that  surrendered  himselfe  vppon 
y*  late  proclamacon.  And  although  nothing  can  excuse  the  great 
offence  yet  he  hopeth  it  may  speake  something  in  extenuacon  of  this 
fault.  And  for  yr  Petitioners  estate  is  much  ouervalued  and  in  Joyn- 
ture  engaged  and  lyable  to  pay  large  annuities  :  besides  a  great  debt 
of  yor  petitioners.  Alsoe  y'  portion  and  fortunes  of  y*  widdow  and  sixc 
children  (that  he  is  intrusted  with)  of  his  onlye  brother  Coll  Arthur 
Heueningham  deceased  whoe  was  soe  fortunate  as  to  serve  ye  late 
King  in  all  his  warrs  in  wch  time  yor  pctr  was  very  helpfull  to  him 
by  supplying  him  wih  considerable  sums  of  money  at  severall  times 
during  y*  warre  and  at  ye  end  of  yc  sd  warre  gate  his  enlargment  and 
paid  his  composition  for  him  and  did  constantlye  all  y6  service  hee 
could  for  y'  Kings  partie  wch  some  are  now  reddie  to  justifye 

Yor  Petr  therefore  hopeth  and  prayeth  yor  Loppi  will  be  pleased 
to  look  vppon  his  condiciou  and  ye  fortunes  of  soe  many 
Innocents  wrapt  vpp  in  his  sufferrings  and  to  take  him  into 
consideracon  and  comiseracon  that  he  may  remaine  as  a  Monu- 
ment of  yor  favour  and  Clemencie,  and  that  yor  Lopps  will  soe 
farr  remember  mercye  in  yor  sensure  that  he  may  not  be  in. 
a  worse  condicion  by  submitting  to  yo  mercy  then  those  that 
fledd  from  it,  but  may  receive  such  compassion  as  may  laye 
an  obligacon  vppon  him  and  his  to  praye  &c 

W  HEUEXINGHAM." 

i  7th  Rep.  Hist.  MSS.  Comma,  p.  125. 
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Tlu-  nod    Petition  ia  that  of  the  l(!th  July,  1660,  of  Nicholas 

-To  tin-  right  honorable  the  Commons  assembled  in  Parliam1 

The  humble  Petic'on  of  Nicholas  Loue 

Slunu-th 

That  yor  Petr  beinij  nominated  one  of  the  p'Midrd  Judges  for 
try; ill  of  his  M;itie>  Royall  Father  of  most  blessed  memory  and  being 
dfludt'd  l.y  the  specious  p'tences  of  evill  minded  persons  was  drawn 
to  aitt  in  that  Convenc'on  But  when  his  Ma*  demanded  a  Confer- 
emv  wlh  Lords  &  Comons  before  sentence  passed  the  said  Con-. 
wttdrew  to  consider  thereof  And  yor  Petr  did  then  very  earnestly 
moue  and  press  that  such  conference  might  bee  had  before  any 
further  proceeding  wch  was  violently  opposed  by  Oliuer  Cromwell 
Ireton  and  others  and  yor  petr  clamorously  reviled  as  an  obstructer 
of  that  black  designe  Yor  peticonr  therevpon  imediately  wttdrew 
from  them  and  absolutely  refused  to  act  any  further  w*  them 
and  though  yoT  Pet'  was  menaced  by  Cromwell  and  many  other 
officers  of  the  forces  then  in  being  to  signe  their  Contrived  Warrant 
for  his  death  yet  yor  Petr  did  resist  and  peremptorily  deny  to  haue  a 
hand  in  so  great  a  wickedness 

Nevertheless  yor  Petr  being  deeply  sensible  of  his  greate  guilt 
and  that  hee  hath  in  Justice  forfeited  both  life  and  estate 
in  regard  hee  did  so  farr  appeare  in  and  seem  to  Countenance 
such  vnrighteous  proceedings  against  his  sacred  Ma"*  doth  in 
all  humilitie  throw  himselfe  at  yor  hono"  feete  most  humbly 
imploring  yor  hono™  favo'  and  pitty  may  be  extended  to  him 
and  his  in  this  his  Calamitous  and  sad  Condic'on  that  hee 
may  Hue  to  bewaile  his  folly  &  praise  God  for  yo'  clenu-nry 
all  his  dayes. 

NIC  LOVE." 
This  is  endorsed 

"16  Jul 

Nicolas  Loue  pet 
dism" 

Love  had  attended  13  out  of  the  22  Meetings  of  the  Court  and 
had  been  present  when  sentence  was  pronounced. 

On  the  23rd  July  the  House  of  Lords  made  an  order  that  Col. 
Hacker,  who  was  one  of  the  three  persons  to  whom  the  warrant  to 
execute  Charles  had  been  addressed1,  and  was  then  a  prisoner  in  the 
Tower,  should  be  examined  by  the  Lieutenant  of  the  Tower  touching 
the  original  warrant  for  the  King's  execution  and  directed  to  return 

i  See  ante,  p.  579. 
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1660. 

Papers  as 
to  the 
Regicides. 

Charles  L's 
death  war- 
rant. 


CW.  John 
llutchiiuon. 


the  warrant  to  the  House  on  the  morrow.     The  Lieutenant  makes 
the  following  return  : 

"According  to  the  content  of  this  order  I  have  examined  Coll 
Hacker  who  confesseth  that  he  hath  the  warrant  in  ye  order 
menconed  at  his  house  in  the  countrey  and  that  hee  beleeues 
it  agrees  wtt  w4  is  printed  :  his  wife  and  family  are  in  toune 
soe  that  hee  saith  w^out  sending  his  wife  doune  hee  knowes 
not  how  further  to  give  satisfaction.  23th  July  1660. 

JOHN  ROBINSON  Li  Ten  Toure.;j 

Hacker's  wife  was  accordingly  ordered  to  go  and  fetch  the 
warrant.  She  did  so,  and  gave  it  to  the  Lieutenant  of  the  Tower ; 
on  the  31st  July  the  Lieutenant  handed  it  to  the  House,  and 
it  has  remained  in  the  custody  of  the  House  of  Lords  ever  since. 
As  the  Lords  could  now  refer  to  the  original,  none  of  the  regicides 
could  say  they  did  not  sign  it,  or  that  the  copy  was  wrong. 

On  the  23rd  July  CoL  John  Hutchinson  presented  his  Petition. 
"  To  the  Right  Honorable  the  Lords  assembled  in  Parliament 
The  humble  Petition  of  John  Hutchinson  Esquire 
Most  humbly  sheweth 

That  whereas  y*  Honorable  House  of  Commons  vpon  his  humble 
petition  did  extend  their  clemency  and  mercy  to  yr  L'ships  Petitioner 
in  not  nominating  him  one  of  the  seven  exempted  out  of  the  Act 
of  generall  pardon  and  obliuion  for  life  and  alsoe  past  a  vote  that 
your  Petitioner  shall  not  be  within  that  clause  of  exception  in 
the  Act  of  generall  pardon  &  oblivion  as  to  any  fine  or  forfeiture 
of  any  part  of  his  estate ;  &  were  pleased  to  expresse  in  the 
sayd  resolues  that  this  favour  was  extended  to  yr  Petitioner  vpon 
his  signall  repentance  wch  how  early  arid  reall  it  was  his  deportment 
for  many  yeares  past  hath  made  cleare  and  those  actions  being 
attested  by  many  honorable  persons  who  haue  certified  the  same 
vnder  their  hands 

Your  Petitioner  therefore  most  humbly  prays  yr  L'ships  that 
he  having  bene  the  first  (when  he  had  the  honor  to  sitt 
in  the  House  of  Commons)  that  openly  layd  clayme  to  his 
Ma"**  pardon  and  freely  gaue  vp  himselfe  to  be  disposed  of 
by  the  Parliament,  that  after  he  hath  bene  raysed  to  such 
high  hopes  of  preservation  both  as  to  life  &  fortunes  by 
the  votes  of  the  House  of  Commons  yr  L'ships  would  not 
now  cast  him  downe  from  them  but  confirme  that  favour  & 
mercy  they  haue  been  pleased  to  shew  him  vpon  the  humble 
and  sorrowfull  acknowledgement  of  those  crimes  whereinto 
seduced  iudgement  and  not  mallice  nor  any  other  selfe  respect 
vnfortunately  betreyd  him;  &  upon  his  serious  profession 


App 


of  fut. in-  loyalty  w*  he  hopes  will  ii.,.1  mi  charitable  a  bcliefe 
with  your  Lordships  as  it  did  in  th«-  House  of  Commons 
A  ml  your  petitioner  shall  ciu-r  pr.  _ 

J.    HlTCHINSOH." 

Annexed  is  a  certificate  d.it.-d  the  26th  June,  1660,  signed  by 
various  royalists,  Lord  Shaft,  -l.nry  (Ant.  Ashley  Cooper)  among 
oiluTs,  setting  out  various  acts  that  Hutchinson  had  dmu-  during 
the  Commonwealth  in  favour  of  the  Royalists,  such  as  eiiablini; 
Lord  Rochester  to  escape  when  last  in  England,  opposing  Lambert, 
and  supporting  Sir  George  Booth. 

Hutchinson  had  been  present  at  the  High  Court  of  Justice, 
at  several  sittings,  including  that  when  the  \vas  passed, 

and  had  signed  the  death  warrant. 

On  the  24th  July  Thomas  Lister  petitioned. 

"  To  the  Right  honob1'  the  Lords  Assembled  in  Parliament 

The  humble  Peti'con  of  Thomas  Lister  esqr. 

Bheweth 

That  yor  Petic'onor  maketh  bold  in  all  humility  hereby  to  re- 
present the  truth  of  his  Case.  That  he  was  not  in  the  howse,  nor 
in  the  towne,  but  one  hundred  myles  distant  from  it  when  the 
members  of  Parliment  were  pulled  owt  of  the  Howse  by  the 
souldiers  as  likewise  when  the  order  was  made  for  His  late  Maiestyes 
Triall.  That  imediately  vpon  his  returne  he  was  sum'oned  to 
appeare  att  the  high  Court  of  Justice  and  went  thither  to  vnderstand 
the  Cause,  when  finding  it  was  for  the  Triall  of  the  King  he  alto- 
gether disliked  the  same  and  Came  away  leaueing  the  Court  sitting 
and  neuer  was  there  but  that  one  tyme  yett  euery  day  after  sum'oned 
to  appeare  though  he  hearith  he  is  represented  to  haue  been  the 
same  day  in  the  Paynted  Chamber  w*  he  doth  demv  and  is  much 
afflicted  and  heartily  sorry  that  he  was  there  that  one  tyme  which 
proceeded  through  his  weaknesse  and  Inadvertency.  For  w*  he 
humbly  craueth  the  mercy  and  fauor  of  this  hono**  Howse 

And  he  shall  euer  pray  &c. 

THO.  LISTER." 

The  Petition  is  endorsed 

"24  July  1660 

Thomas  Lister  Esq.  peti'con 

bill  of  Indemnity  King's  death 

4  Aug  1660 
respited  till  Monday  next." 

Lister  appears  to  have  been  present  at  the  2nd  meeting  of  the 
Court  on  the  10th  January  in  the  Painted  Chamber,  and  also  on 
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the  17th  and  20th  in  the  Painted  Chamber,  &  on  the  28th  in  West- 
minster Hall. 

Col.  Matthew  Tomlinson  presented  his  petition  on  the  1st 
August. 

"  To  the  Eight  Honoble  the  Lords  assembled  in  Parliament 
The  humble  petic'on  of  Collonel  Matthew  Tomlinson 
Sheweth 

That  yo'  petr  vpon  some  mistake  hath  his  name  inserted  amongst 
those  who  sate  and  gave  Judgement  vpon  the  late  King  though  hee 
was  never  present  vpon  any  proceedings  therein  but  had  a  re- 
comendac'on  by  the  late  King  to  his  sonne  now  King  in  a  way 
of  respect  and  favour  by  Mr  Henry  Seymour.  That  yor  petr  vpon 
informac'on  given  to  the  House  of  Com'ons  was  by  theire  order 
17°  Maij  last  exempted  when  those  that  sate  in  Judgement  on  the 
late  King  were  ordered  to  bee  secured.  That  yor  Lordppi  also  were 
pleased  in  yor  order  dated  18°  Maij  last  likewise  to  except  yr  pet' 
out  of  that  number 

That  in  his  Ma"  Proclamacon  dated  6°  Junij  requireing  those 
by  name  that  sate  in  Judgm'  when  sentence  was  pronounced  against 
the  late  King  to  appeare  within  14  daies  yor  pet™  name  is  not 
menc'oned 

That  yor  petr  (as  hee  is  informed)  had  a  further  Testimoney  of 

yor  Lord™"  favour  in  preserving  him  out  of  that  number  on  Monday 

last  being  the  23th  of  July  this  present  month 

Vpon  all  which  may  it  please  yor  Lordshipps 

Forasmuch  as  yor  petr  hath  hitherto  obteyned  the  fauour  of 

both  houses  And  forasmuch  as  yor  petr  had  a  speciale  re- 

comendac'on  of  favor  by    the   late  King  to  his  sonne  now 

King  by  Mr  Henry  Seymour  which  surely  would  not  haue 

been  if  hee  had  seen  yr  pet'  in  that  Court    Forasmuch  also 

as  yor  pet'  professes  in  the  presence  of  God  and  before  yor 

Lordpp*  that  hee  never  was   present  in  that  Court  or  any 

Com"  thereof  upon  any  debate  or  consultac'on  whatever    The 

Premises  considered   yo'  pet'  humbly  praies  yor  Lordppi  to 

take  his  case  into  yor  most  graue  and  wise  considerac'on 

and  to  preserve  yo'  pet'  out  of  that  number  who  sate  as 

Judges  upon  the  King 

And  hee  shall  ever  pray  &c. 

MATH  TOMLINSOX." 

On  the  25th  July,  1661,  Lord  Monson  presented  the  following 
petition  to  the  House  of  Lords : 

"To  the  Right  Honourable  the  Howse  of  Peeres  in  Parliam' 
assembled 
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The  humble  petition  of  William  Lord  Mounson 
Sheweth 

That  your  Pet'  (without  his  Knowledge  or  consent)  was  vnhappily 
nominated  by  y'  then  pretended  Parliament  to  bee  one  of  y*  Judges 
t.>  >itt  \  [.on  y  tryall  of  his  late  sacred  Ma1*  (of  ever  blessed  m< 
ami  that  your    IVt'  vnfortunately  ami  contrary  to  hia  ii 
lor  \\-hich  he  humbly  beggs  pardon  of  (  ;,„!,  his  now  v  world 

did  .xitt  at  y  first,  though  with  designes  of  duty  and  loyalty  it  jKxoible 
to  prevent  that  horrid  murder  by  wyning  others  to  oppose  it  l>u( 
ing  theire  violence  and  bloody  designe  was  not  to  l.t-  <K-clyn«-.l  1,, 
divu  himselfe  with  a  great  abhorrence  of  it  as  hee  i«  able  to  proove 

That  notwithstanding  this  and  y'  last  Parliam.  -nts  inN-ntii.iis  ..f 

mercy  to  him  in  excepting  him  from  a  iustly  deserved  death  hee  is 

now  vnder  a  sentence  soe  much  beyond  it  as  hee  had  rather  chose  to 

dye  a  thousand  tymes  then  to  outlive  y*  shame  and  ignominy  of  itt 

Therefore  your  Petr  humbly  prayeth  y'  since  hee  is  more  tymely 

sorrowfull  for  his  fault  than  his  misfortune,  your  Lord"*  would 

be  pleased  to  looke  vpon  him  as  a  person  titt  for  yr  mercy  and 

y*  out  of  your  wonted  clemency  and  goodness  you  would  be 

pleased  to  remitt  such  parts  of  his  sentence  especially  what  in 

most  ignominious  in  it  as  you  shall  thinke  fitt  since  his  Crime 

proceeded  rather  from  an  error  in  judgment  then  disaffection 

And  your  Petr  shall  pray  &c. 

WII.F.IAM 


On  the  same  day  Sir  Henry  Mildmay  presented  the  following 
petition  : 

"To  the  right  Honble  the  Lords  in  Parliament  Assembled 

The  humble  petition  of  Sr  Henry  Mildmay 

In  all  humility  sheweth 

That  yo'  Petr  being  most  deepely  sensible  of  y*  iust  displeasure  of 
y*  honble  House  of  Commons  declared  against  him  &  others  in  the 
Hill  there  latelie  passed  for  paines  penalties  and  forfeitures  and  now 
depending  before  yor  Lopp<  the  offence  therein  charged  against  him 
being  for  sitting  and  acting  in  that  prtended  high  Court  of  justice 
for  trying  &  iudging  of  His  late  Ma*  of  blessed  memorie  :  The 
onlie  end  w**  your  petr  proposed  to  hymselfe  for  his  appearing  in 
that  pretended  Court  was  that  hee  might  by  his  being  there  p'esent 
and  observing  of  theire  proceedings  l>ee  the  better  able  to  improue  his 
utmost  care  and  industry  according  to  his  allegiance  and  special 
dutie  to  His  late  Ma'7  to  preseru.  i  Ma""  life  w*  yo*  pet* 

endeauoured  wth  all  his  diligence  ;  and  then  also  did  (as  hee  now 
doeth)  in  the  sinceritie  of  his  heart,  declare  his  utter  abhorrencie  and 
detestac'on  of  that  most  wicked  murder  of  his  late  Ma** 

And  inasmuch  as  the  suddennes  of  yor  pet"  last  appearing  before 


l.r.l  M    » 


Sir  Henry 
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the  honble  House  of  Commons  was  such  that  hee  had  not  then  tyme 
to  make  proofe  there  of  this  his  allegation 

His  most  humble  prayer  therefore  to  yor  Lopps  now  is  that  before 
the  said  Bill  bee  passed  yor  Lopps  most  honble  House  yor  petr  may 
haue  liberty  to  produce  his  testimony  to  yor  Loppl  for  cleering 
soe  much  of  ye  integrity  of  his  intentions  wch  howeuer  it  may 
weigh  with  yor  good  Loppi  hee  shall  humbly  submitt  to  yor 
righteous  judgement  Beseeching  yor  Loppf  in  ye  bo  wells  of  yor 
compassion  to  him  and  his  distressed  children  to  commiserate 
his  sad  condition 
And  (as  in  duty  bound)  he  shall  &c. 

HENRY:  MILDMAY." 

To  this  Petition  is  annexed  a  certificate  of  Dr  E.  Warner,  that 
Sir  Henry  Mildmay  was  suffering  from  a  rupture  and  that  if  the 
sentence  of  drawing  him  on  a  sledge  from  the  Tower  to  Tyburn  were 
put  in  execution  it  would  endanger  his  life !  As  the  object  of  the 
journey  to  Tyburn  was  to  deprive  him  of  life  this  certificate  almost 
approaches  the  humorous. 

On  the  same  day  Eobert  Wallop  presented  the  following  petition : 

"To  the  right  honble  the  Lords  assembled  in  Parliament 

The  humble  petition  of  Robert  Wallop  Esq. 

In  all  humblenesse  sheweth 

That  (lying  under  the  insupportable  burthen  and  sense  of  the 
just  displeasure  of  the  honble  House  of  Commons  manifested  in  theire 
sentence  lately  pronounced  against  him  And  being  app'hensiue  that 
the  cause  inducing  that  honble  House  soe  to  proceede  against  him 
was  for  his  appearing  in  the  p'tended  high  Court  of  Justice  for 
tryal  of  His  late  MaUe  Yor  Petr  euer  did  and  doeth  from  his  soul 
abhorre  and  detest  that  most  horrid  and  execrable  murther  of 
His  late  Matie  And  his  appearing  in  that  prtended  Court  was 
for  noe  other  cause  but  that  hee  might  gaine  an  advantage  thereby 
of  being  instrumental  in  the  uprightnes  of  his  heart  to  p'berve  y* 
life  of  His  late  Matie  That  being  surprized  with  the  suddennesse  of 
his  last  appearing  before  y*  honble  House  of  Commons  hee  had  not 
opportunity  by  any  other  evidence  than  his  owne  personal  assertion 
and  protestac'on  to  prove  ye  truth  of  what  is  herein  alleaged 

That  ye  Bill  for  paines  penalties  and  forfeitures  (wherein  yor 
petr  is  most  unhappily  included)  being  transmitted  from  the  House 
of  Com'mons  to  your  Loppl 

Yor  petr  doeth  therefore  most  humbly  beseech  your  good  Loppg  to 
co'miserate  his  most  sad  and  deplorable  condic'on  and  to  ex- 
tend yor  mercie  to  him  and  his  distressed  wife  and  Children  ; 
and  for  cleering  the  Integrity  of  his  intentions  in  this  matter 
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th.it  hee  may  haue  libertie  before  y*  passing  of  the  sayd  Bill  to 
jTothu-o  his  testimony  ami  j  .•>»•• 

Ami  y«ir  i>etr  (as  in  duty  bound)  shall  euer  \ 

Ro:  WALLOP." 

There  are  Petitions  from  some  other  of  the  Regicides  (Smith, 
.  .lames,  Temple,  Millington,  and  Fleetwood),  but  at)  they  are 
more  with  regard  to  the  proceedings  on  the  Act  of  Indemnity  they 
will  he  in. .iv  properly  notkvd  nn.ler  that  ; 

The  warrant  to  execute  the  Duke  of  Hamilton  referred  to  at 
p.  596  is  as  follows.    It  very  closely  resembles  in  form  the  warrant 
to  execute  the  king1. 
1  March  6 
At  the  high  Court  of  Justice  for  the  Trying  and  Judging  of  James 

ml)ri<l<_',   Henry  Earle  of  Holland  George  L«»rd  ' 
Arthur  Lord  Capell  and  Sr  John  Owen  Knight  March  the  Sixt  Anno 
D'ui  LI 

Whereas  James  Earle  of  Cambridge  is  and  standeth  Convicted 
Attainted  and  Condemned  of  high  Treason  and  other  high  Crimes 
and  Sentence  vpon  the  day  above  named  was  pronounced  against 
him  l>y  this  Court  to  be  put  to  death  by  the  severing  of  his  head 
from  his  body.  Of  which  sentence  execution  yet  remaineth  to  be 
done  These  are  therefore  to  will  and  require  you  to  see  the  said 
Sentence  executed  In  the  New  Pallace  Yard  at  Westmr  vpon  Friday 
being  the  Ninth  day  of  this  instant  moneth  of  March  betweene  the 
houres  of  Nine  in  the  morning  and  six  in  the  afternoone  of  the  same 
day  with  full  effect  And  for  soe  doing  this  shal  be  your  sufficient 
warrant  And  these  are  to  require  all  officers  and  souldiers  and  other 
the  good  people  of  the  nation  of  England  to  be  assisting  vnto  you  in 
this  service  Given  under  our  liandes  and  scales 
T.>  Mr  A  Merman  Viuer 
Sherifle  of  Middx 


John  Hayes  (S) 
Tho  Hubbert  (S) 
Th  Coke  (S) 
Edmond  Waringe  (S)   Owen  Roe  (S) 
Raph  Hanson  (S)        Johnstone  (S) 
George  Langham  (S) 
W  Rowe  (S) 
Rob'  Norwood  (S) 
John  Blackwell  (S) 
Nic  Martyn  (S) 
Sam  Sheffeild  (S) 
Fran  Hacker  (S) 
1  Soo  ante,  p.  579. 


John  Puleston  (S) 
Tho  Ayres  (S) 
Rob1  Tichborne  (S) 


Ric  Saltonstall  (S) 
Cor  Cooke  (S) 
Sam  Moyer  (S) 
Will  Vnderwood  (S) 
Ric  Shuter  (S) 
Ri  Downea  (S) 


Jo  Bradshawe  (S) 

Wm  WyU-r 

Edw  Cressett  (S) 
Daniel  Taylor  (S) 
Vine  Potter  (S) 
John  Hardwicke  (S) 
Marc  Hildesley 
Willm  Berkeley  (S) 
Tho  Shilborne  (S) 
Stephen  JEstwick  (S) 
Math  Sheppard  (S) 
Robert  Sparrow  (S)«» 


7th  nrp.  Uiit.  SISS.  Comn.  p.  71. 
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Similar  warrants  were  issued  the  same  day  for  the  execution  of 
Lord  Holland  and  Lord  Capell.  Sir  John  Owen  was  respited  and  at. 
length  pardoned. 

On  the  18th  June,  1660,  Lady  Elizabeth  Capell,  "the  disconsolate 
widow  of  the  late  Lord  Capell,"  presented  a  petition  stating  that  her 
husband  was  barbarously  murdered  contrary  to  the  laws  of  the  land, 
the  privilege  of  peers,  and  the  solemn  engagement  of  the  army,  and 
praying  "that  all  those  that  had  a  hand  in  that  notorious  wicked- 
ness might  be  brought  to  condign  punishment." 

The  Petition  was  referred  to  the  committee  of  privileges. 

On  the  20th  June  the  Earl  of  Holland's  children  presented  a 
petition  asking  "that  the  actors  in  the  horrid  murder  of  the  late 
Karl  might  be  brought  to  condign  punishment."  The  petition  was 
referred  to  the  committee  of  privileges.  Alderman  Viner  handed 
to  them  the  original  warrant  for  Lord  Holland's  execution,  and  they 
reported  that  in  their  opinion  the  persons  signing  it  should  be  se- 
cured, and  this  was  ordered  to  be  done  by  the  warrant  of  the  house1. 

III. 

The  Statute  13  Richard  II.  Stat.  1,  c.  2,  stated  at  p.  451  to 
be  still  law,  has  been  repealed  l>y  an  Act  of  last  session  (42  & 
43  Viet.  c.  59),  so  the  last  vestige  of  the  Lord  Constable's  Court 
is  at  last  gone. 

IV. 

The  following  Petitions  shew  that  the  Long  Parliament  did  not 
allow  the  laws  against  the  Catholics  to  remain  a  dead  letter. 

July  29, 1648,  Fraiu-is  Newton  and  others,  messengers,  and  Richard 
Rawlins  and  other  assistants  to  the  said  messengers,  petitioned  the 
House  of  Lords,  stating  "that  since  the  beginning  of  this  Parliament 
your  petitioners  have  been  employed  by  its  authority  to  disc-over 
and  apprehend  seminary  priests  Jesuits  and  other  malignants  and 
have  actually  brought  thirty-one  priests  and  Jesuits  to  condign 
punishment  They  have  also  discovered  and  impeached  divers 
dangerous  malevolent  persons  now  in  prison  in  which  service 
they  have  spent  over  £500  for  intelligence  and  otherwise.  Queen 
Elizabeth  King  James  and  his  present  Majesty  have  usually  in  such 
cases  allowed  and  paid  according  to  established  Laws  out  of  the 
Exchequer  £5  for  every  priest  or  Jesuit  convicted  legally ;  this  makes 
£1550  due  to  your  petitioners  which  with  the  £500  actually  disbursed 
by  them  comes  to  £2050  but  your  petitioners  have  as  yet  received 
nothing  for  their  services  nor  for  their  great  pains  and  charge  in 

1  7th  Rep.  Hint.  MSS.  Comrs.  p.  102. 
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attending  the  trial  of  the  late  Archbishop  of  <'ant«<rl>ur 
to  time  until  the  pnveedings  became  tin:.!  ray  the  House  to 

order  them  present  payment  and  satisfaction  for  their  services  and 
.  Mish  some  certain  course  for  the  future  that  they  and  their 
agents  may  be  encouraged  to  persevere  according  to  thtir  conscience 
and  desire." 

To  the  petitions  are  annexed  the  orders  of  the  House  for  the 
apprehension  of  Priests  and  Jesuits,  and  also  a  list  of  the  names  of 
such  Jesuits  and  Romish  priests  as  have  been  apprehended  and 
prosecuted  at  the  charge  of  the  messeir_vrs,  whereof  some  have  been 
condemned,  some  executed,  some  reprieved  since  the  beginii 
this  Parliament.  A  list  of  the  names  of  thirty-two  persons  follows, 
twelve  of  whom  it  is  said  were  executed  at  Tyburn,  seven  died  in 
Newgate,  one  was  reprieved  and  pardoned,  one  made  his  escape,  three 
were  reprieved  by  the  King  and  still  remain  in  custody,  three  were 
reprieved  or  begged  oft'  by  the  Spanish  Ambassador,  four  n-j 
and  banished  or  delivered  by  warrant  to  go  beyond  the  seas,  one 
reprieved  by  the  now  Lord  Mayor  and  Justices  and  still  in  custody. 

The  House,  upon  this  information,  appointed  a  Committee  to 
enquire  by  whose  authority  the  above-mentioned  persons  had  been 
reprieved1. 

In  Aug.  1644  a  charge  was  brought  against  Henry  Wollaston, 
Keeper  of  the  gaol  of  Newgate,  of  various  high  crimes  and  mis- 
demeanours, and  among  others  alleged  against  him  were,  "  That  he 
wilfully  suffered  divers  eminent  priests,  Jesuits  and  Papists  to  escape, 
viz.  Edmund  Cole,  John  Wright  and  Philip  Morgan,  though  coi. 
traitors;  that  he  allowed  mass  to  be  read  in  the  prison,  and  1 
to  come  from  time  to  time  to  hear  it  and  to  exercise  the  popish 
religion ;  and  that  he  also  allowed  other  popish  prisoners  to  go  out  at 
large,  by  which  means  divers  of  his  Majesty's  subjects  have  been 
seduced  from  their  Protestant  religion2". 

The  Petition  by  the  Catholics  to  Parliament  referred  to  at  p.  591 
is  as  follows : 

"To  the  Supreme  Authority  of  this  Nation,  the  Parliament  of  the 
Commonwealth  of  England.  Petitioners  have  long  waited  some 
happy  leisure  when  a  hearing  might  be  allowed  them  of  their  many 
sad  pressures.  Even  such  as  are  sequestered  for  delinquency  have 
still  comforted  their  sorrows  with  the  hope  that  they  should  at  last 
be  received  to  mercy,  since  the  general  votes  for  compositions  of  the 
17th  of  March  164|  seem  clearly  to  imply  them  capable  thereof; 
when  the  rules  concerning  them  should  be  agreed  upon.  The  wisdom 
of  Parliament  now  applying  itself  to  establish  the  people  of  this 


7th  Rep.  Hist.  USS.  Comrs.  p.  40. 
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Commonwealth  in  a  qtfiet  and  settled  condition,  petitioners  have 
confidence  that  they  alone  shall  not  be  excluded  from  so  universal 
a  benefit.  They  pray  that  the  laws  and  proceedings  concerning 
them  may  be  taken  into  consideration,  and  clemency  and  compassion 
used  towards  them  by  composition  or  otherwise  as  may  consist  with 
the  public  peace  and  with  their  living  in  their  native  country.  .They 
further  pray  that  Parliament  will  vouchsafe  them  the  permission  of 
clearing  their  religion  of  whatsoever  may  be  inconsistent  with  govern- 
ment1." 

There  is  no  date  to  this  Petition,  but  on  the  30th  June,  1652,  a 
Committee  was  appointed  "  to  consider  what  was  yet  to  be  done  in 
reference  to  Popish  recusants  that  should  conform2." 


1  7th  Rep.  Hist.  MSS.  Comrs.  p.  70. 
*  Comrs.  Jour.  vn.  147. 
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